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1 Introduction

The EU has agreed to, and is negotiating numerous bilateral or plurilateral Free
Trade Agreements. These Free Trade Agreements (FTA) encompass the mobil-
ity of natural persons and, therefore, interact with immigration law in the EU
Member States. This interaction is understudied, hence the European Commis-
sion has asked us to investigate this interaction, and to identify potential incon-
sistencies and regulatory gaps.

Our study comes at a crucial time for EU trade relations, for one because of the
recent agreements with major trade partners, China and the UK. While the rat-
ification of the EU-China Comprehensive Agreement on Investment is sus-
pended, the EU-UK Trade and Cooperation Agreement is in force and includes
mobility commitments. Thus, FTA have an impact on the mobility of natural
persons, regulated in the immigration laws of the EU Member States, and this
impact can become considerable. Also, due to the COVID-19 pandemic, there
might be a tendency towards more short term mobility instead of full reloca-
tions. Time will tell. This study will show that, for the existing and future EU
commitments under the FTA to ‘come alive’ and be implemented in the EU
Member States in a harmonized and transparent manner, the EU legislator
might have to consider developing new EU immigration law.

This study advances from the original World Trade Organization (WTO) frame-
work laid down in the General Agreement on Trade in Services (GATS): GATS
Mode 4, which deals with service provision that requires movement of natural
persons.! Indeed, two types of natural persons are covered by Mode 4: self-
employed natural persons supplying services, and natural persons employed by
a service supplier in respect of the supply of a service.? Mobility of employees
of service providers as covered by GATS reflects the central aim of the GATS: to
open up services markets to trade and to establish a global level playing field.
To ensure effective competition, a service provider needs to have the oppor-
tunity to bring its personnel to another state, as domestic service providers
would otherwise be at a significant competitive advantage.

Since the creation of the GATS, the adopted approach to liberalize mobility and
trade is included in various other trade agreements. As said, several of these
free trade agreements (FTAs) are currently in force, whereas others are still un-
der negotiations or (provisionally applied) pending ratification. While FTAs have
adopted the GATS model as the legal framework, certain details vary to a
greater or lesser extent.3

1 Article I:2 GATS, Mode 4 is defined under sub d.

2 GATS Annex on Movement of Natural Persons Supplying Services Under the Agreement, par 1.

3 STans and M Veenbrink “Upgrading Trade in Services: The Struggle to Move Forward” in: S Tans and
M Veenbrink (eds) Upgrading Trade and Services in EU and International Economic Law (Wolf Legal
Publishers 2019), p 16-17.
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These agreements taken together present us currently with five categories of

natural persons who are entitled to mobility in trade agreements:

- Contractual Service Suppliers (CSS)

- Independent Professionals (IP)

- Intra-Corporate Transferees (ICT), including Graduate trainees (GT)

- Business Visitors (BV); for Establishment purposes (BVEP) and for Selling pur-
poses (STBV)

- Investors

The main thrust of the GATS, as is the case in the other trade agreements, con-
sists of provisions to ensure access to the market by restricting the imposition
by the host state of a specific list of barriers to trade (Market Access, MA), non-
discrimination in relation to different foreign service providers active in a host
state (Most-Favoured Nation Treatment (MFN)), and non-discrimination in re-
lation to domestic service providers (National Treatment (NT)). Additionally,
several of the obligations in relation to Domestic Regulation (DR) are relevant
to immigration rules, as these obligations require that legislation is adminis-
tered in a reasonable, objective and impartial manner. Where needed, inde-
pendent review and remedies in relation to immigration measures must also
be ensured. Of additional significant importance are obligations relating to
transparency.* All these topics will be elaborated on in this report.

Host states, in our case the EU Member States, have the opportunity to deviate
from FTA obligations on certain grounds relating to public policy, public security
and public health concerns. Additionally, all trade agreements ensure, in rela-
tion to mobility, that host states may continue to apply measures to regulate
entry of natural persons into, or their temporary stay in, their territory. They
may do so if this is necessary to protect the integrity of their borders, and to
ensure the orderly movement of natural persons across borders. As such, the
trade agreements require the EU Member States to ensure access for the cate-
gories of persons enjoying mobility rights under the conditions specified in the
FTA, yet this can be done by integrating mobility into the existing immigration
rules, as long as these rules fit the definitions provided in the FTAs. This report
will provide a detailed overview of the immigration rules of all EU Member
States, as well as a review of consistency with selected FTAs.

1.1 Implementation at the national level

FTA include commitments that may lead to entry and residence of third-country
nationals (TCN) to an EU Member State if the conditions described at the inter-
national level are fulfilled, and if none of the GATS/FTA exemptions from the
trade obligations apply. In this report, the conditions at the international level
are understood as follows. Trade liberalisation provides the scope and the ob-

4 STans, Service Provision and Migration. EU and WTO Service Trade Liberalization and Their Impact
on Dutch and UK Immigration Rules (Brill, Leiden 2017), p. 101.
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ligations related to that scope. The treaties define the categories of natural per-
sons that can rely on the agreements.> This leads to an initial category of TCN
that can have access to an EU Member State. However, an EU Member State
may have reserved the right to impose certain conditions impacting this access.
Finally, the trade agreements do not prevent the imposition of measures relat-
ing to public policy objectives, nor certain measures relating to immigration.
Consequently, applicable national rules of the host Member State should allow
natural persons the right to entry (access to the territory) of that state, as well
as the right to temporary residence, for business purposes under the conditions
specified at the international level, unless this would impact a legitimate public
policy objective.

1.2 Rights

Besides entry and residence rights, rights to family reunification, working con-
ditions and access to social security benefits strongly affect a choice to (tempo-
rarily) move to another state for economic purposes. These are in part regu-
lated by EU law (Family Reunification Directive; Single Permit Directive; ICT Di-
rective). Likely, these rights are also regulated in national laws, including migra-
tion law, laws on the access to the national labour market for TCN and laws on
rights of migrant service providers.®

To summarize, typically, trade agreements therefore impact on, or relate to,
national rules which take the following form:

Entry requirements
e The entry conditions
e The work permit requirements
e The type of visas/permits issued

Staying conditions and rights after entry
o The rights granted to the person enjoying mobility rights

Migration law distinguishes entry routes for specific persons (certain level of
education, certain income) or specific purposes (certain job, certain economic
sector, as self-employed persons, temporary or more permanent). Entry
schemes and the manner in which subsequent staying conditions are regulated
vary considerably across the EU. A short-term visa, a long-term visa, a single

5 The GATS specifically indicates these categories in the form of commitments (positive listing ap-
proach), whereas the EU — CARIFORUM FTA and the EU — Japan agreement adopt a mixed approach,
as it provides mobility in general to Investors, BV and ICT, unless specifically restricted in the reser-
vations (negative listing approach), EU — CARIFORUM, Article 80 and 81; EU — Japan, Articles 8.20 and
8.21. For CSS and IP, the EU — CARIFORUM agreement itself limits these categories to several sectors,
EU-CARIFORUM, Article 83. The EU — Japan agreement initially seems to include all sectors, yet here
it is the list of reservations that lists the sectors which are liberalized for these two categories, EU —
Japan. Annex 8-B-1V, par. 10 and 13 provide a specific list of service sectors where CSS and IP may be
relied upon, which therefore follows the positive listing approach.

6 On which: H Gétt, Labour Standards in International Economic Law: An Introduction 2018.
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permit et cetera may be required, or separate work and residence permits may
be obligatory. At the national level, relatively light conditions may apply, or ac-

cess may be quite strictly limited.

Figure 1.1: Overview of the trade categories and migration obligations and

rights.

CSS

Contractual
Service
Supplier

BV

Business
Visitor

IP

FOR 27 EU MEMBER STATES

Entry & stay conditions
Work permit requirements
Visa requirements

Family reunification

ICT
Independent] Intra-Corporate Iv

Professional

Transferee Investors

Social security D
Labour rights Ef

UP TO 90 DAYS ]

+90 DAYS D




Trade & Migration Final Report, December 2021 5

Further obfuscating the picture is the fact that EU Member States may have
created a separate set of rules which relate specifically to GATS service provi-
sion (for example the Netherlands), or they may have inserted the substance of
the GATS liberalisation into non-specific already existing entry schemes relating
to regular migration (for example Sweden and Germany).

Finally, certain rules may work differently in practice due to national policy,
practice or case law. This study sets out to identify such national rules imple-
menting the obligations laid down in the GATS and other EU Free Trade Agree-
ments.

1.3 Objective

The objective of the project is threefold. First, it aims to provide the European
Commission a detailed, accessible overview of the state of the EU trade com-
mitments (GATS and bilateral) implementation in immigration rules in EU Mem-
ber States. Secondly, the objective is to provide this overview to inform the
wider public of legal and policy experts working in this complex field of law.
Thirdly, it aims to identify potential inconsistencies and regulatory gaps in order
to facilitate the European Commission in the enforcement in the member
states of the EU trade commitments.

The purpose of the project is to identifying the national rules implementing the
trade commitments into specific Member States’ migration laws, laws on ac-
cess to the labour market and subsequent provided rights. Several divergencies
between the international trade regime and EU and national migration law ex-
ist. For example, the EU trade commitments regard exclusively temporary mi-
gration, and most commitments indicate a specific duration, varying from sev-
eral months to three years. EU migration law distinguishes a right to entry ei-
ther for 90 days in 180 days, for which a Schengen visa can be obtained (but
not for non-Schengen countries, currently Bulgaria, Croatia, Cyprus, Ireland and
Romania) and a right to stay for over 90 days. The purpose of the study is also
to clarify these divergencies.

This has resulted in the following research question to be answered in this re-
port:

What are the legal obligations of the EU Member States under the selected
trade agreements with respect to migration of third country nationals, how
have these obligations been implemented by the EU Member States in their na-
tional law and which best practices as well as less favourable approaches can
be discerned?
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1.4 Methodology

Experts on national migration law in all the EU Member States filled in an ex-
tensive legal questionnaire and some conducted one or two interviews with
experts.’

To facilitate the national experts to provide an overview interlinked with the
international framework, the national experts were guided through the process
of collecting national data. The scientific team asked national experts to fill out
a detailed questionnaire including reference to legislation, case-law, literature
and national statistics when available; the questionnaire was accompanied by
a guideline to guide the experts and secure common understanding of the task
at hand. In order to facilitate national experts to verify regulatory gaps, policy
and practice of the functioning of its immigration rules in respect of the EU
trade commitments a semi-structured interview template was provided by the
scientific team which allowed national expert to perform at least one interview
with relevant stakeholders (legal practitioners, business associations, regula-
tors).8

In addition, we conducted a literature review of the literature from 2017 (with
some exceptions 2016) until May 2020 using databases of Hein online, Kluwer,
and Oxford Academic Database, Web of Science and Google Scholar.

1.5  Structure of the report

This report is structured as follows. In chapter 2 we present an overview of the
commitments under the FTA in general. In chapters 3 — 7 we present the na-
tional implementation of the commitments in combination with the national
immigration rules for each of the five categories of mobility (BV, CSS, IP, ICT,
and Investors). In chapter 8 we give an overview of the national rules providing
additional rights (family reunification and social security rights after entry).
Chapter 9 deals with the obligations contained in the FTA relating to procedural
aspects. Chapter 10 gives an overview in relation to the international obliga-
tions relating to transparency and evaluates the EU Member States transpar-
ency in respect of the topic at hand. Chapter 11 demonstrates the conditions
under which a service provider is granted entry rights, and the grounds for re-
fusal of entry available under national law. These grounds include refusal relat-
ing to public policy, security and health and other possible refusal grounds (vol-
umes of admission, waiting periods, labour market tests et cetera). In chapter
12 we present our findings from the literature review and chapter 13 presents
our conclusions.

7 11linterviews were conducted. Due to the COVID-19 pandemic interviewing became difficult for most
experts.
8 A Bryman, Social Research Methods, Oxford 2015.



2 EU Trade commitments on Movement of Natural Persons

2.1 Introduction

The three trade agreements investigated in this report, GATS, EU-CARIFORUM
and EU-Japan, represent three stages of trade liberalisation. The GATS, which
entered into force in 1995, essentially forms the model for the EU — CARIFO-
RUM and the EU — Japan agreement. EU - CARIFORUM was signed in 2008 and
at the time it was one of the most far-going when it comes to liberalization of
service trade in general, and Mode 4 in specific.? EU — Japan is currently one of
the farthest going from a liberalization perspective. These three agreements
therefore provide an overview of the progression over time of the liberalisation
of trade involving movement rights for natural persons.

This chapter will first give a brief overview of the regulatory framework adopted
in these agreements. Second, a general description of the categories of natural
persons that enjoy mobility based on these agreements will be provided.

2.1.1 Movement of Natural Persons, Mode 4

Mobility of natural persons under the scope of the trade agreements under
scrutiny consists of so called “Mode 4”, which is the supply of a service by a
service supplier of one Member, through presence of natural persons of a
Member in the territory of any other Member. Thus, the natural person travels
to a host state, from the perspective of this report, an EU Member State, in
order to provide an activity related to business there. From its inception to date
(2021) EU Mode 4 commitments are almost all related to highly skilled service
providers, so far covering hardly any other skill levels. This holds true for all
FTAs to which the EU is a party. However, all service sectors, with a few specific
exceptions, are potentially covered, as such, the limitation to the highly skilled
is the result of current liberalisation, and not inherent to the trade agreement
itself.10

For the GATS, more detail concerning Mode 4 is set out in the Annex on Move-
ment of Natural Persons (Annex MNP), which refers to two categories: natural
persons supplying services and natural persons of a Member who are employed
by a service supplier of a Member, in respect of the supply of a service. This
preliminary division is not specifically used in the EU — CARIFORUM or the EU —

9 P Sauvé and N Ward, ‘The EC-CARIFORUM Economic Partnership Agreement: Assessing the Progress
on Services and Investment’ ECIPE Paper (2009), Available online <http://www.ecipe.org>, p 2. EU —
CARIFORUM Agreement, available online <http://trade.ec.europa.eu/doclib/docs/2008/february
/tradoc_137971.pdf>.

10 WTO (CTS) 2009 (Presence Natural Persons), par 26.
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Japan FTAs, as these include the specific definitions of the categories of Mode
4 service suppliers in the main text of the agreement.!

As the GATS concerns service provision only, GATS mobility is always tempo-
rary.'> The Annex MNP therefore clarifies that the GATS does not apply to situ-
ations of permanent residence, nor does it influence measures related to ob-
taining the status of citizenship of another WTO Member. While mobility is no
longer limited to service provision only, the EU — CARIFORUM and the EU — Ja-
pan Agreements adopt the same limitation.'3

2.1.2 Scope of the agreements

As the agreements address the movement of natural persons of the other
party,’* a domestic service supplier is not covered, nor is a non-Member service
supplier. Merely domestic companies cannot rely on these agreements to ena-
ble entry of TCNs to provide services in their own state.'®> Note must be taken
that it may not always be straightforward to determine if a TCN is working in
the Member state as an individual service supplier (self-employed, which does
fall within the scope of the agreements), or is employed by a service supplier.
However, in the case of mode 4, this distinction is critical for determining the
relevant legal framework when a national service provider is involving TCNs.

Natural person of another Member is defined in Article XXVIII GATS, which con-
nects the term to nationals of that other WTO Member state. The national falls
within the term natural person of another Member state, if that person is re-
siding in another WTO Member state.'® From the perspective of mobility to an
EU Member State, the EU — CARIFORUM and the EU — Japan agreement define
‘natural person of a Party’ as ‘a national of Japan/signatory CARIFORUM
states’.!’

The GATS, which only deals with trade in services, does not provide a definition
of the concept of services. The scope is defined as: ‘measures by Members af-
fecting’ the entry into and temporary stay in their territories of natural persons
for business purposes.'® FTA, which deal with the topics included in the General

11 See for instance the definition of CSS in both agreements: Article 80(2)(d) EU — CARIFORUM; Article
8.21(b) EU — Japan. Legally, this makes no difference, as the Annexes and the schedules of commit-
ments are all inherently part of the agreement.

12 See GATS Annex MNP par 2.

13 Article 60(5) EU — CARIFORUM Agreement; Article 8.1(3) EU — Japan.

14 Article Il, XVl and XVII GATS.

15 Non-nationals with a permanent right of residence in a WTO Member State are considered to be
natural persons of that Member State as well, if the state in question has notified this. This does not
apply to the EU.

16 Council Directive 2003/109/EC of 25 November 2003 concerning the status of third-country nationals
who are long-term residents (OJ 2004 L16/44), Article 4.

17 Article 61(c) EU — CARIFORUM; Article 1.2(q) EU — Japan.

18 The exact language of the type of measures affected varies as the GATS only concerns trade in ser-
vices, whereas the FTAs address movement of persons for business purposes, see Article 1:1 GATS,
80(1) EU — CARIFORUM; Article 8.20(2) EU — Japan.
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Agreement on Tariffs and Trade (GATT), GATS and other topics, such as invest-
ment, do not define the concept of services either. These agreements therefore
do not regulate trade in services, the intention is to regulate national measures
impacting trade in services. The central effort is therefore to reduce unneces-
sary (via the domestic regulation obligation) or discriminatory (market access
and national treatment) barriers to trade in services derived from governmen-
tal regulation, not regulation itself.*®

2.1.3 Schedules of commitments and lists of reservations

The order in which the categories of natural persons enjoying mobility rights
are presented here, and in the following chapters dealing specifically with each
category, is as follows. First, the BV category is described, as this category re-
lates to, inter alia, the preparation of the economic activity to be performed
later (either in the form of a contract preparation or the setting up of commer-
cial presence). Second, the self-employed category follows (IP). Third, service
provision through employees will be presented, the CSS category. Finally, ICT
and the specific form of GT will be discussed. This category provides the possi-
bility for managers to oversee a commercial presence, or for personnel which
has uncommon skills to be used in the commercial presence.

The EU — CARIFORUM FTA and the EU —Japan FTA no longer work from the idea
of specific commitments addressing categories of natural persons. Instead,
these definitions and the general conditions under which they gain access to,
and residence on, the territory of a host state are now part of the specific pro-
visions in the trade agreement itself. Both FTAs contain a chapter dealing with
mobility rights. Despite the adoption of Mode 4 categories in the main text,
the approach adopted is still similar to that of the GATS, that is, unless a specific
category is expressly listed, no liberalisation is provided (positive listing ap-
proach). The EU — Japan agreement is different as this agreement provides that
all categories are liberalised unless specifically indicated in the lists of reserva-
tions (negative listing approach).

2.2 Four main obligations in international trade law

There are four main “obligations” in international trade law that aim for liber-
alisation: Market Access, National Treatment, Domestic Regulation and Trans-
parency. Though the Most-Favoured Nation (MFN) principle is important in in-
ternational trade law as well, it is not relevant in relation to national implemen-
tation central to our study.?°

We will give a brief description of each obligation.

19 Krajewski 2003, p 62. World Trade Organization, Council for Trade in Services, Communication from
the European Communities and its Member States Consolidated GATS Schedule, 9 October 2006,
S/C/W/273, horizontal commitment Mode 4, available online: <www.wto.org>.

20 As the coverage of the WTO Agreement is nearly global, the relevance of the MFN obligation in rela-
tion to GATS Mode 4 is limited as well. It requires an FTA with a non-WTO Member State to have
consequences.
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Market access

The market access obligation seeks to provide access for economic activities to
foreign markets by targeting a specific list of measures which have as their ob-
jective the restriction of this access. These measures are the main forms of reg-
ulation applied to limit access to the market for services, investors, for com-
mercial presence and for natural persons providing economic activities. If mar-
ket access is committed to this means that quota, monopolies, exclusive service
suppliers or an economic needs test, and several specific similar types of
measures are no longer allowed.

National Treatment

Specifically, under WTO law non-discrimination covers both de jure (direct, or
overt) discrimination and de facto (indirect, or covert) discrimination.?! Obliga-
tions that only apply to third-country nationals are therefore problematic, in-
cluding obligations that practically have a stronger impact on economic activi-
ties performed by third-country nationals than by domestic providers. The cri-
terion used is whether the measure in question upsets the conditions of com-
petition between domestic and foreign suppliers. Note that this is only possible
between actual competitors, in WTO parlance, between ‘like’ domestic and for-
eign providers.

The concept of indirect discrimination has led to an extensive debate in the
literature and various positions were adopted.?? These positions try to find a
balance between the aim to create a level playing field (or addressing protec-
tionism) and the right to regulate. The problem with indirect discrimination is
that measures are origin neutral, yet can have a strong distortive effect on com-
petition. The adopted positions thus range from a limitation on the scope of
indirect discrimination to an appraisal of regulatory concerns in the form of a
necessity test.

In Argentina - Financial Services the Appellate Body indicates the following:?3

In our view, under Article XVII of the GATS, a measure either modifies the
conditions of competition in the marketplace, thus according less favour-
able treatment, or it does not. (...) However, ensuring equal competitive
conditions, which is required by the legal standard of "treatment no less
favourable”, is not the same as guaranteeing that one group of services
or products does not have any competitive advantage over another
group. As Panama rightly points out, ensuring equal conditions of compe-
tition under the national treatment obligation means "to guarantee
equality of opportunities to compete in the marketplace", rather than to

21 A Mattoo ‘National Treatment in the GATS, Corner Stone or Pandora’s Box?’ (1997) 31 Journal of
World Trade 107, p 110; Krajewski 2003, p 108, confirmed by the Appellate Body in EC — Bananas IlI
Appellate Body Report, par 233.

22 For an overview of this debate see: Muller 2016, p 836-837.

2 Muller 2016, p 839; .
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guarantee that all like services and service suppliers are "equally compet-
n24

itive".
Similarly, the Panel and the Appellate Body rejected an analysis of the regula-
tory purpose of measures within the framework of less favourable treatment.?®
The consequence is that the deciding element remains modification of the con-
ditions of competition negatively affecting most foreign service supplier or ser-
vices to the advantage of most domestic service suppliers or services. This will
by no means be the end of the debate as this conclusion still provides a wide
scope to Article XVII.

The relevance of this discussion is that the outcome determines to what extent
measures that make it more difficult to compete with locals may be problem-
atic. By definition, migration and access to the labour market rules only apply
to third-country nationals. The need to comply with a work permit obligation
already means costs and efforts to rely on mobility. However, as is clear from
Argentina — Financial Services, ensuring equal conditions of competition is not
the same as guaranteeing equality of opportunities. Phrased differently, non-
discrimination will likely not require the abolishment of work permits.

Domestic Regulation

Non-discriminatory measures can severely hinder trade as well. The GATS con-
tains a provision on domestic regulation which essentially consists of two parts.
The GATS seeks to ensure that qualification requirements and procedures,
technical standards and licensing requirements (QTL) do not form unnecessary
barriers to trade.?® This part of the DR provision in GATS only applies in a rudi-
mentary form. Negotiations to create specific rules fleshing out this provision
have been ongoing, but no progress in relation to GATS negotiations should be
anticipated any time soon. The EU — CARIFORUM FTA addresses QTL measures
in the form of provisions on mutual recognition, however, the EU — Japan FTA
does contain substantive provisions relating to QTL.?”

24 Argentina — Financial Services Appellate Body Report, par 6.139 and 6.144.

25 A position forwarded in analogy with reasoning based on the concept less favourable treatment in
Article 2.1 TBT Agreement. However, the TBT Agreement does not contain an exemption ground,
which has led to the inclusion of regulatory concerns in United States — Measures Affecting the Pro-
duction and Sale of Clove Cigarettes (US — Clove Cigarettes) WT/DS406/AB/R, 4 April 2012, Muller
2016, p 840; Argentina — Financial Services Panel Report, par 7.229-7.231; Argentina — Financial Ser-
vices Appellate Body Report, par 6.121.

26 Article VI GATS contains the domestic regulation obligation which forms a mix of general and specific
obligations. Paragraphs 1, 5 and 6 apply to specific commitments, whereas paragraphs 2 and 3 con-
tain obligations that also apply to situations not covered by commitments. Paragraph 4 contains a
mandate to negotiate the further development of this obligation in the form of disciplines on domes-
tic regulation. See extensively: P Delimatsis ‘Due Process and “Good” Regulation Embedded in the
GATS - Disciplining Regulatory Behaviour in Services through Article VI of the GATS’ (2006) 10 Journal
of International Economic Law. G Muller ‘The Necessity Test and Trade in Services: Unfinished Busi-
ness?’ Journal of World Trade (2015) 49, p 955.

27 EU - CARIFORUM, Art. 85; EU — Japan, Art. 8.29-8.30.
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For our study, this part of the domestic regulation obligation is not relevant, as
QTL measures relate to the right to perform the activity itself, and not to immi-
gration measures.

The second part of the GATS domestic regulation obligation contains proce-
dural rules, which are relevant to our study.?® Procedural obligations are in-
cluded in the two other FTA as well. Administration of measures should be rea-
sonable, objective and impartial. Independent review must be available for spe-
cific administrative decisions and, where appropriate, remedies for decisions
that affect trade in services must be provided.

Transparency

Finally, transparency and due process are required in procedures where a ser-
vice supplier has made a request for authorisation.?® The GATS requires Mem-
bers to provide adequate procedures to verify the competence of professionals
of other Members. The only requirement is the availability of an adequate pro-
cedure, no substantial requirement is listed.3° The EU — CARIFORUM FTA elab-
orates on this GATS-approach, adopting a chapter dealing with the ‘regulatory
framework’, addressing these issues and other topics such as mutual recogni-
tion.3! The EU — Japan FTA regulates this topic more extensively, a full analysis
of which will be provided below.3?

The regulatory approach adopted in these agreements recognises the funda-
mental importance of transparency.3? Language differences may already prove
a formidable obstacle. Moreover, service provision is usually heavily regulated,
in manners that differ from state to state.3* An overview of national measures
and conditions that need to be fulfilled is central to the decision to provide a
service in the first place. This applies to any individual service supplier, and it
applies to continuing trade flows, which benefit from predictable rules and pro-
cedures. Moreover, transparency may reveal conflicts between the interna-
tional trade rules and national measures and it allows for democratic control

28 Delimatsis 2006, p 32-33 referring to these rules as ensuring due process in the GATS. Feketekuty
describes due process as the opportunity to consult the government on the interpretation and appli-
cation of regulations, to appeal regulatory decisions and to obtain a timely response to requests for
regulatory decisions, G Feketekuty ‘Regulatory Reform and Trade Liberalization in Services’, in P
Sauvé and R Stern (eds) GATS 2000: New Directions in Services Trade Liberalization (The Brookings
Institution, Washington DC 2000), p 229-230.

29 Article VI:1 seems to apply to measures of general application while paragraphs 2, 3 and 6 apply to
measures with a specific scope such as administrative decisions, Wouters and Coppens 2008, p 218.
Measures of general application affect ‘an unidentified number of economic operators’ or ‘a range
of situations or cases, rather than being limited in their scope of application.’, Delimatsis 2006, p 20.

30 Delimatsis 2006, p 47-48.

31 The obligations comparable to those adopted in the GATS domestic regulation provision can be found
in Article 87 EU - CARIFORUM.

32 EU - Japan, Chapter 8 section E.

33 P Kruger ‘Managing the process of services liberalization’ (2011) No S11TB09/2011 Trade Law Centre
for Southern Africa Trade Brief, available online: <www.tralac.org>, p 2.

34 P Delimatsis ‘Article Il GATS’ in R Wolfrum, PT Stoll and C Feindugle (eds) Max Planck Commentaries
on World Trade Law, WTO — Trade in Services (Martinus Nijhoff Publishers, Leiden 2008), p 93-95;
GATS preamble, par 2.
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and public debate. Finally, transparency facilitates negotiations, as it can reveal
existing barriers to trade not addressed by GATS liberalisation yet.3

2.3 The combined effect of trade obligations

The just described provisions essentially ensure the following, provided that the
obligations apply in full (GATS) and no reservations are made (EU — CARIFORUM
and EU — Japan). Firstly, the main methods of protecting a domestic market,
guota, economic needs test, etc. should be abolished. This ensures that foreign
competitors have access to the market. Subsequently, non-discrimination en-
sures that a level playing field exists with domestic providers on that market.
Furthermore, international trade law seeks to discipline non-discriminatory
measures, in specific qualification requirements and procedures, technical
standards and licensing requirements, as well. Moreover, procedural require-
ments ensure due process, as for example a very slow and bureaucratic process
may severely hinder trading opportunities. Finally, transparency also directly
impacts on international trade, as foreign competitors need to be able to know
the circumstances applying to access and the conditions that they need to com-
ply with.

2.3.1 Categories of natural persons

As indicated, in theory, any category of natural persons can be included under
the trade commitments, as long as the activity performed by that category falls
within the scope of the trade agreement. The Investor category, for example,
was not included in the EU’s GATS schedules of commitments, yet it is included
in EU — Japan. For instance, if desired, the EU could decide to add hairdressers
or primary school teachers in the commitments. So far, the EU Member States
have include five categories of natural persons in the trade commitments: BV,
IP, CSS, ICT and Investors. As the same terminology and categorization is used
in FTAs, these definitions are likely to stay.

The main purpose of the trade commitment is to define the categories enjoying
mobility rights, to grant entry and residence for a certain period and finally, to
remove the barrier of an economic needs test. However, it is necessary to as-
sess the trade commitments with care, as various EU Member States specifi-
cally reserve the right to impose an economic needs test in relation to one or
more of these categories.

What follows is a brief overview of each category grouped as self-employed,
employed and investors.

35 Krajewski 2003, p 124-125; Delimatsis 2008, p 93.
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Self-employed

Natural persons that directly receive their remuneration for the provided ser-
vice from the service receiver are considered to be self-employed.3® Such per-
sons enjoy mobility rights under the trade agreements and are referred to as
‘independent professionals’ (IP).

Employed

Employers (both juridical persons and natural persons) may use their employ-
ees to provide services on the territory of the other party. Therefore, employ-
ees of such service providers are granted mobility rights as well.

The EU trade commitments distinguish three categories of employees of service
providers: ‘contractual service suppliers’ (CSS), ‘intra-corporate transferees’
(ICT)3” and ‘business visitors’ (BV). In relation to the WTO Doha Round negotia-
tions and the GATS commitments, the EU has offered to include the ‘graduate
trainee’ (GT) category, allowing ICT for training purposes. As such, this category
is not included in the current commitments. The EU — CARIFORUM agreement
does provide for this category, however, GT is not part of the EU — Japan com-
mitments.

The main difference between ICT and CSS is that in the case of ICT the service
provider has a commercial presence on the territory of the Member State
(which is the receiver of the service), while CSS does not have commercial pres-
ence. BV differ from CSS as they do not perform economic activities (services
or otherwise). Rather BV prepare future economic activities, either by prepar-
ing the setting-up of a commercial presence, or inter alia by negotiating a ser-
vice contract with a potential service receiver.

Contractual service suppliers are employees of a service provider that perform
the service contract concluded between the provider (the employer) and the
receiver located in another state. This category therefore relates to the EU law
concept of ‘posted workers’, though comparisons should be made with care,
given the differences between (the scope of) international trade law and EU
law.

The nationality of both the employee and the employer (or place of establish-
ment in case of a juridical person)3® needs to be that of a Member State, but
not necessarily of the same Member State.3° When the service is performed in
the EU, this means that in the case of the EU — Japan agreement, the national
must be a Japanese national. However, for the EU — CARIFORUM agreement,
this may be any national of the CARIFORUM states. This means a CARIFORUM,
e.g. Surinamese, national working for an employer established in CARIFORUM
country, e.g. Guyana, can provide a service as an employee of that company in

36 WTO (CTS) 2009 (Presence Natural Persons).

37 The term intra-company transferee is used as well, no difference is intended with the use of either
term.

38 Article XXVIII GATS.

39 WTO (CTS) 2009 (Presence Natural Persons), par 15.
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the EU, for example in France. For the GATS the same reasoning applies in re-
lation to all WTO Member States.*°

Investors

The EU —Japan agreement also provides for mobility for investors. Specifically,
natural persons who establish an enterprise, which not only relates to a branch
office as it includes the setting up of a new business, and then develop or ad-
minister the operation of that enterprise, are granted mobility. This is more
than a commercial presence, as that only relates to setting up a branch office.
Mobility into a branch office is covered by the BVEP and ICT category.

2.4 Assessing the legality of measures in light of the trade agreements

Determining whether a certain national measure breaches the trade commit-
ments can be complex. As long as a final ruling by the highest courts or appel-
late bodies has not been given, legal interpretation can be a matter of debate.
With this caveat in mind, for the purpose of this study, we adopt the following
approach to assess potential breaches.

As a first step, the content of the trade commitments is provided in each of the
substantive chapters of this report. This content is determined by describing
the scope of the five categories enjoying mobility rights, and the conditions that
apply. Additionally, this requires an examination of the reservations made by
each of the Member States. Determining the content of the trade commit-
ments therefore requires a careful approach.

This careful approach also requires an analysis of language of the system in
which obligations are implemented. The trade commitments use language that
not always correlates to the language used in national legislation, in particular,
as the implementation takes place in legislation relating to migration and ac-
cess to the labour market. For example, the term “economic needs test” is
trade language, whereas in migration language reference is often made to a
“labour market test”, however, these terms do not encompass the same policy
goals. A labour market test refers to the need to comply with the obligation
that access to the labour market for third-country nationals, the granting of a
work permit, is only possible if the ‘job’ or ‘position’ cannot be fulfilled by a
domestic worker. In relation to the EU, this includes the need to prove that a
vacancy has been offered to EU citizens without success. Only then may a TCN
be hired by the employer. The term economic needs test is not defined in the
GATS or the investigated FTAs. As the mobility provisions in international trade
law do not necessarily relate to activities which entail access to the labour mar-
ket, the term economic needs test is broader, and for example, also applies
when for instance an apothecary wants to create a branch office in a certain
area. If there is already sufficient supply of that activity in the area, the request

40 Article XXVIII GATS.



16 EU Trade Commitments on Movement of Natural Persons

to set up a new branch office may be denied as there is no economic need for
it.4

Another important aspect relates to the system adopted in the trade agree-
ments. Essentially, the trade agreements provide mobility under certain condi-
tions. Once those conditions are met, mobility based on the commitments
should be allowed.

In addition, the commitments relating to mobility have a certain objective, they
intend to open markets to competition. For example, the idea of Independent
Professionals is not only to provide access to the market of other signatory
states, but also to allow the Independent Professionals to compete on the basis
of a level playing field with ‘like’ domestic service suppliers.*?

For Contractual Service Suppliers, for instance, the mobility itself is essentially
a requirement for such level playing field. It is hard to envisage a level playing
field when service providers cannot rely on their own personnel to provide a
service in the host state.*?

Phrased differently, all three trade agreements discussed in this report ensure
non-discrimination (the national treatment obligation) to create this level play-
ing field. While for the GATS non-discrimination only applies if specifically com-
mitted to, this is indeed the case in relation to the categories discussed in this
report. To sum up, where the EU GATS commitments indicate that mobility is
provided, this includes acceptance of the national treatment obligation.

As such, the scope of the obligations described above (for example market ac-
cess and national treatment) must be taken into account as well, in order to
assess the conformity of measures with the trade commitments. A prime ex-
ample is formed by the national treatment obligation. Requiring a work permit
is by definition discriminatory, as nationals do not need a work permit to pro-
vide their activity on the market of their home state. Practically, if obtaining a
work permit essentially entails fulfilling the conditions under which mobility is
provided in the trade agreements, this is unproblematic. However, additional
requirements, not referred to in the trade agreements may start to infringe the
national treatment obligation.

Importantly, even if non-discrimination were to be interpreted as preventing
additional conditions related to migration and access to the labour markets, the

41 See for a discussion on the definition of an economic needs test: WTO (CTS) note by the secretariat
on Economic Needs Tests, 30 November 2001, S/CSS/W/118 (01-6155).

42 Competition requires the foreign and domestic actor involved to compete, as they are providing sim-
ilar, or ‘like” activities. See, on the question whether this means that separate findings with respect
to the "likeness" of services, on the one hand, and the "likeness" of service suppliers, on the other
hand, are required, this is not the case, Argentina — Financial Services Appellate Body Report, par
6.29.

43 M Krajewski National Regulation and Trade Liberalization in Services. The Legal Impact of the General
Agreement on Trade in Services (GATS) on National Regulatory Autonomy (Kluwer Law International
The Hague 2003), p 67-68; Ortino 2008, p 177-186.
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trade agreements clearly provide for an immigration carve-out, as well as ex-
emption grounds relating to the public interest.

The so called “Immigration carve-out” a clause in the trade agreement that sug-
gests that national immigration law (measures relating to the orderly move-
ment of people across borders) remains in place, despite the obligations de-
rived from the agreement. Phrased differently, immigration measures are not
part of the scope of the agreements, they cannot be considered as measures
the agreements address. However, the carve-out in relation to national migra-
tion law does not apply if such immigration measures nullify or impair the treaty
commitments.

While we will discuss this in detail in the conclusion, a simple example may clar-
ify this. Visa are typically measures that relate to the orderly movement of peo-
ple across borders, and such measures are therefore part of the immigration
carve-out. If a state would require a fee of 5.000 euro for such a visa applica-
tion, in our opinion, this would nullify or impair the trade commitments. An-
other way of looking at this is that a 5.000 euro fee for a visa no longer relates
to the orderly movement of persons across borders.

The Annex MNP, and the EU — CARIFORUM agreement provide that:**

The Agreement shall not prevent a Member from applying measures to
regulate the entry of natural persons into, or their temporary stay in, its
territory, including those measures necessary to protect the integrity of,
and to ensure the orderly movement of natural persons across, its bor-
ders, provided that such measures are not applied in such a manner as to
nullify or impair the benefits accruing to any Member under the terms of
a specific commitment.

A footnote in the GATS Annex MNP, as well as the EU — Japan provision on this
further provide that ‘the sole fact of requiring a visa for natural persons of cer-
tain Members and not for those of others shall not be regarded as nullifying or
impairing benefits under a specific commitment’.*® This addition is not included
in the EU — CARIFORUM agreement. Given that the used language is an exact
copy of the GATS, in analogy this explanation suits the other agreement as well.

44 GATS Annex MNP; Article 60 (5) (EU — CARIFORUM agreement.
45 EU-Japan, Art. 8.1(4).
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Figure 2.1 Restrictions on FTA Mobility
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3 Business Visitors (BV)

3.1 Introduction

Business visitors (BV) in the three trade agreements investigated have been di-
vided in two sub-categories: business visitors for establishment purposes, and
business visitors for service selling or short term. Short Term Business Visitors
(STBV) refers to natural persons who are engaged in a range of activities which
are more preparatory in nature, but not related to the actively selling of goods
or services to the general public (some examples are: meetings and consulta-
tions, training seminars, fairs and exhibitions and sales negotiations).*® If a com-
pany wishes to set up a branch office in another state, this will require the pres-
ence of representatives/managers of the entity wishing to establish a commer-
cial presence in the host state, a category referred to as Business Visitors for
Establishment Purposes (BVEP).%’

Business visitors do not perform economic activities (in the sense of the FTA
because economically they are not adding value yet, hence this is not labour
market access), instead they prepare and facilitate economic activities. The em-
ployees of a company may be sent to another Member State to prepare the
setting up of a commercial presence, or they may negotiate a service contract
with a potential service receiver. This category is therefore important to liber-
alize trade and the mobility for BV forms a vital addition to other forms of trade
addressed by trade agreements.

As an example, when services trade can be conducted via GATS Mode 1 (for
instance over the internet), it can still be necessary for the service provider to
send its personnel to the (potential) receiver, to agree on the terms, or to take
a look at the business of the service receiver in order to optimize the provided
service. After a contract is concluded, some form of mobility may still be
needed, for example to advise the client after installing computer software. In
the GATS commitments and the EU — CARIFORUM agreement, the definition of
the STBV category is a little different from those in recent FTAs such as the EU-
Japan agreement. Earlier STBV was limited to those preparing service provision,
so called service sellers. The change in terminology has to do with the fact that
the list of activities that such persons may perform is much broader than activ-
ities relating to the selling of services only.

3.2 Definition BVEP and STBV

The BVEP category in all three trade agreements essentially allows senior per-
sonnel of a company entry for the purpose of setting up a commercial presence

46 Manual to the questionnaire.
47 Ibid.
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in the EU. While the GATS did not specifically include a definition, the EU-CAR-
IFORUM agreement defines business services sellers as:

natural persons of the EC Party or of the Signatory CARIFORUM States who
are representatives of a service supplier of that EC Party or Signatory CARI-
FORUM State seeking temporary entry into the territory of the other Party
for the purpose of negotiating the sale of services or entering into agree-
ments to sell services for that service supplier.*®

The BVEP category is defined in the EU-Japan agreement as:

"business visitors for establishment purposes" means natural persons of a
Party working in a senior position who are responsible for setting up an en-
terprise, do not offer nor provide services, do not engage in any economic
activity other than what is required for establishment purposes and do not
receive remuneration within the other Party.*

3.3 Conditions STBV and BVEP

Specifically for BVEP, the natural persons concerned must be working in a sen-
ior position within a juridical person, who primarily direct the management of
the establishment, receiving general supervision or direction principally from
the board of directors or stockholders of the business or their equivalent, in-
cluding:

- directing the establishment or a department or sub-division of the establish-
ment;

- supervising and controlling the work of other supervisory, professional or
managerial employees;

- having the authority personally to hire and fire or recommend hiring, firing
or other personnel actions.>°

For STBV this criterion is different, they need to be representatives of the ser-
vice supplier, which require temporary entry and residence for the purpose of
negotiating the sale of services or entering into agreements to sell services for
that service provider.>* Note that the EU-Japan agreement adopts a wider range
of activities for STBV. The consequence is that no specific definition is provided

48 EU-CARIFORUM, Article 80(2)(c). Specific details for each Member State: GATS EE, SE: the person
concerned must have been employed by that service suppliers for at least one year immediately pre-
ceding the date of their application for admission.

49 EU-Japan, Article 8.21(a), substantially similar EU WTO (CTS) 2006 (EU Consolidated GATS Schedule),
horizontal commitment Mode 4 and EU — CARIFORUM, Article 80(2)(a).

50 Specific details for each Member State: GATS CZ, EE, SK: such persons would not directly perform
tasks related to the actual provisions of the services of the establishment; Specific details for each
Member State: EU-Japan AT, CY, UK: Business visitor needs to be employed by an enterprise other
than a non-profit organisation, otherwise: unbound; CZ: Business visitor for establishment purposes
needs to be employed by an enterprise other than a non-profit organisation, otherwise: Unbound.
SK: Business visitor for establishment purposes needs to be employed by an enterprise other than a
non-profit organisation, otherwise: Unbound. Work permit required, including economic needs test.

51 EU-CARIFORUM, Article 80(2)(c).
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for STBV in that agreement. Rather, a range of activities that such persons may
perform is listed:

(a) meetings and consultations: natural persons attending meetings or con-
ferences, or engaged in consultations with business associates; (b) research
and design: technical, scientific and statistical researchers conducting inde-
pendent research or research for an enterprise located in Japan; (c) market-
ing research: market researchers and analysts conducting research or analy-
sis for an enterprise located in Japan; (d) training seminars: personnel of an
enterprise who enter the European Union to receive training in techniques
and work practices which are utilised by companies or organisations in the
European Union, provided that the training received is confined to observa-
tion, familiarisation and classroom instruction; (e) trade fairs and exhibitions:
personnel attending a trade fair for the purpose of promoting their company
or its products or services; (f) sales: representatives of a supplier of services
or goods taking orders or negotiating the sale of services or goods or entering
into agreements to sell services or goods for that supplier, but not delivering
goods or supplying services themselves. Short-term business visitors do not
engage in making direct sales to the general public; (g) purchasing: buyers
purchasing goods or services for an enterprise, or management and supervi-
sory personnel, engaging in a commercial transaction carried out in Japan;
(h) after-sales or after-lease service: installers, repair and maintenance per-
sonnel and supervisors, possessing specialised knowledge essential to a
seller's contractual obligation, performing services or training workers to per-
form services pursuant to a warranty or other service contract incidental to
the sale or lease of commercial or industrial equipment or machinery, includ-
ing computer software, purchased or leased from an enterprise located out-
side the European Union into which temporary entry is sought, throughout
the duration of the warranty or service contract; (i) commercial transactions:
management and supervisory personnel and financial services personnel (in-
cluding insurers, bankers and investment brokers) engaging in a commercial
transaction for an enterprise located in Japan; (j) tourism personnel: tour and
travel agents, tour guides or tour operators attending or participating in con-
ventions or accompanying a tour that has begun in Japan; and (k) translation
and interpretation: translators or interpreters performing services as employ-
ees of an enterprise located in Japan.>?

For both categories the following additional conditions apply:

They do not engage in direct transactions with the general public and do not
receive remuneration from a source located within the host Member State.>?

The maximum duration of stay varies, depending on the trade agreement and
moreover varies between the EU Member State. The GATS commitment gen-
erally allows entry for 90 days in a six months period,>* the EU-CARIFORUM 90

52 EU-Japan, Annex 8-I1I-B.

53 EU-CARIFORUM, Art 80(2)(a); EU —Japan, Article 8.21(a).

54 WTO (CTS) 2006 (EU Consolidated GATS Schedule), horizontal Mode 4 commitment. Specific details
for each Member State: GATS AT, BE, CY, CZ, DE, DK, ES, FR, EL, IT, IE, LU, MT, NL, PT, SK, UK: The
duration of “temporary stay” of business visitors is defined by the Member States and, where they
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days in a 12 months period,>> and the EU-Japan agreement 90 days in a six
months period.>®

3.4 The EU Legal Framework for business visitors

Because 22 out of the 27 EU Member States are Schengen countries, the
Schengen Borders Code®” and the Schengen Visa Code®® provide the main leg-
islative framework and conditions for entry for short-term stays (90 days within
a 180-day period).”® For the purpose of our study, conditions of entry are the
possession of valid documents necessary to cross the border; the possession of
a visa if required by the EU visa list legislation®?; justification of the purpose and
conditions of the stay, and possession of sufficient means of subsistence; not
listed as banned from entry within the Schengen Information System (SIS); and
not posing a ‘threat to public policy, national security or the international rela-
tions’ of any of the Member States.

The Schengen Visa Code provides EU Member States with the authority to grant
a business visitors under the FTA a visa to travel to the EU. Drawn up on the
basis of Article 51 of the Visa Code is the Visa Code Handbook.?! A non-exhaus-
tive list of supporting documents which may be requested from the applicant
in order to verify the fulfilment of the conditions listed in paragraphs 1 and 2 of
Art. 14 Visa Code is set out in Annex Il to the Visa Code. Documents to be pre-
sented as justification of the stay, including documents which can serve as evi-
dence of travel for business reasons, are:

(@) an invitation from a firm or an authority to attend meetings, conferences
or events connected with trade, industry or work;

(b) other documents which show the existence of trade relations or relations
for work purposes; Examples: Contracts, payment of invoices, list of orders.

exist, Community laws and regulations regarding entry, stay and work; EE: Entry is limited to a max-
imum duration of 90 days per six month period; Fl, PL, SE: Temporary entry and stay is limited to a
three month period; HU: Entry and stay shall be for a period of no more than 90 days; LT: The duration
of temporary stay is up to three months a year.

55 EU - CARIFORUM, Article 82. The fact that the EU-CARIFORUM agreement upholds a cooling-off pe-
riod of 1 months is interesting, as this is less liberal that the GATS commitments of most EU Member
States, forming an example of a so-called GATS minus commitment, or negative preference, see for
instance: R Adlung and P Morrison, ‘Less than the Gats: ‘Negative Preferences’ in Regional Services
Agreements’ Journal of International Economic Law, Volume 13, Issue 4, December 2010, Pages
1103-1143.

56 EU-Japan, Annex 8-B-Ill, par 6. Specific details for each Member State: EU-Japan CY, UK: Permissible
length of stay: up to 90 days in any 12 month period.

57 Regulation (EU) 2016/399 of the European Parliament and of the Council of 9 March 2016 on a Union
Code on the rules governing the movement of persons across borders (Schengen Borders Code).

58 Regulation (EC) No 810/2009 of the European Parliament and of the Council of 13 July 2009 estab-
lishing a Community Code on Visas (Visa Code).

59 Bulgaria, Croatia, Cyprus and Romania are to join the Schengen, while Ireland maintains and opt-out.

60 Listed in Regulation (EU) 2018/1806 of the European Parliament and of the Council of 14 November
2018 listing the third countries whose nationals must be in possession of visas when crossing the
external borders and those whose nationals are exempt from that requirement.

61 ANNEX to the Commission Implementing Decision amending Commission Decision C(2010) 1620 final
as regards the replacement of the Handbook for the processing of visa applications and the modifi-
cation of issued visas (Visa Code Handbook 1) Brussels, 28.1.2020, C(2020) 395 final.
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(c) entry tickets for fairs and congresses, if appropriate;

(d) documents proving the business activities of the company; Examples: An-
nual business register, extract activities of the company; of commerce reg-
ister, annual report.

(e) documents proving the applicant’s employment status in the company; Ex-
amples: Contract, proof of social security contributions.

(...)

(h) persons travelling for the purpose of carrying out paid activity: The appli-
cant must provide a work permit or any similar document as provided by
the national legislation of the Member State where a paid activity is to be
carried out, if applicable.®?

Furthermore, documents in relation to accommodation, or proof of sufficient
means to cover his accommodation and documents indicating s/he possesses
sufficient means of subsistence both for the duration of the intended stay and
for the return to his country of origin or residence must be submitted. The sub-
sistence requirement ‘shall be assessed in accordance with the duration and
the purpose of the stay and by reference to average prices for board and lodg-
ing’, and Member States’ reference amounts for subsistence are to be notified
to the Commission.

Neither the relevant regulations nor the annexes explicitly refer to the trade
agreements. Reference is made in Visa Waiver Agreements concluded by the
EU with certain third countries to persons employed or exercising an independ-
ent activity in their country of residence who have to travel for professional
purposes.®?

The revision of the Blue Card Directive is the first EU migration document to
present a list of business activities for which the holder of a Blue Card in one
Member State should be permitted to travel to another EU Member State with-
out requiring authorization.®* These activities include: “attending internal of
external business meetings, attending conferences or seminars,, negotiating
business deals, undertaking sales or marketing activities, exploring business op-
portunities, or attending and receiving training”.

The revision of the Blue Card Directive Recast is, thus, not a relevant legal
framework in the case of trade related mobility. The list of activities may, how-
ever, serve as inspiration for a trade related list of BVs activities as an Annex to
the Schengen legislation.

62 Visa Code Handbook - Paragraph (h) falls outside the scope of the FTA-BV category because it de-
scribes an economic activity; our evaluation is that BV is not mentioned in the Visa Code Handbook
as such; para (h) comes close to CSS or IP.

63 Visa Code Handbook p. 12. Also see https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=
LEGISSUM:4384449&from=EN.

64 Directive 2021/1883/EU of 20 October 2021 on the conditions of entry and residence of third-country
nationals for the purpose of highly qualified employment, and repealing Council Directive
2009/50/EC (0J 2021 L381/1), article 2(13).


https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/%20?uri=%20LEGISSUM:4384449&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/%20?uri=%20LEGISSUM:4384449&from=EN
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3.5 Member State implementation and practice

From the outset, it should be made clear that the international framework es-
sentially requires both types of BV to be able to perform the specific activity
allowed to them, without restricting access on conditions other than those pro-
vided at the international level. As BV do not engage in an economic activity:
work permits, economic needs tests and similar restrictions should not be im-
posed.

Most Member States do provide such relatively unobstructed access in relation
to certain business activities, such as attending professional gatherings and
seminars or fairs and exhibitions. Member States often also provide such access
to certain types of activities, such as supervision and inspection of production
or assembly of equipment.®> However, what in essence is required is access for
all activities relating to:

- the purpose of negotiating the sale of services or entering into agreements
to sell services for that service supplier (and also relating to the sales of
goods in relation to the EU-Japan FTA), and

- the setting up of a commercial presence.

And in order to correctly implement the EU-Japan agreement, it is not sufficient
to allow entry in relation to obtaining a services contract, as it must be possible
to engage in all activities listed above at paragraph 3. This means that if a BV
cannot base its entry on a visa or permit which does not impose conditions that
normally apply to the economically active (such as a work permit), this may be
problematic, depending on the actual conditions imposed. Moreover, a visa or
permit covering the listed activities should be available for 90 days, in a 6
months, or for the EU-CARIFORUM, in a 12 month period. If a Member State
allows entry for 30 days, and then requires a work permit, this too, depending
on the conditions that need to be fulfilled for that work permit, is not in line
with the trade commitments.

65 Both examples are based on Croatia, see Art. 82 and 83 of the Croatian Aliens Act.
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Let us take the example of a Japanese company who wants to send two of their
employees to several EU countries: Austria, Netherlands, France, Belgium, Spain,
Poland to perform an activity which is listed in the EU-Japan trade agreement as
falling under the short term business travel scope:

research and design: technical, scientific and statistical researchers conducting inde-
pendent research or research for an enterprise located in Japan.

When looking at the reservations made by EU Member States for this activity, we
can notice that Austria made a reservation, requiring a work permit, including an
economic needs test, except for research activities of scientific and statistical re-
searchers. We would therefore expect that in all the other countries listed above,
the two Japanese nationals can travel and perform their activities as work permit
exempt. The puzzle is slightly more complex in practice as can be noticed below.
France/Poland: there is no legislation on short term business visits as such, but, the
Japanese nationals are not required a work permit if they fall under the French
short-term work permit exemption

Austria: work permit required (compliant with the EU-Japan trade agreement)
Belgium: work permit is generally required (not falling under the short term busi-
ness visitor definition and no other short term work permit exemption exists). How-
ever, Belgium applies an exemption for short term business visitors for research and
design purposes.®

Netherlands: there is no legislation on short term business visits as such and this
activity is not foreseen amongst those permitted based on the short work permit
exemptions

Spain: work permit required (there is no legislation on short term business visits as
such and no short-term permit exemption exists)

Combined with Posted Worker notifications (as some EU Member States have ex-
tended their Posted Worker legislation to companies located outside the EU) and
Social Security rules (no de minimis rule in place for Social Security Certificates of
Coverage); these immigration requirements make full compliance harder, if not im-
possible to achieve.

3.5.1 Specific entry route for BVEP and/or STBV

Germany specifically allows entry for BVEP, which moreover is intended as im-
plementation of the trade commitments.®” For STBV, specific implementation
exists as well, however, we have added this under a different category as we
feel that the listed STBV activities are incomplete. Nevertheless, entry can be
based on a general provision relating to all Mode 4 types of movement, which

66 Seconded researchers are subject to the Limosa exemption of art. 1, 11° Royal Decree 20/03/2007

67 S.16 German Employment Ordinance (No [FEA] approval shall be required for the issue of a residence
permit to persons who:
3. Establish, monitor or control a domestic business unit for an employer domiciled abroad and who,
in the course of their employment, while retaining their usual place of residence abroad, do not stay
in Germany for more than 90 days in total within a period of 180 days.
Employment Ordinance sec. 30 in connection with Employment Ordinance sec. 16 contains a dero-
gation from the principle that TCNs may only pursue an economic activity if they have a residence
title. Sec. 30 no. 1 of the Employment Ordinance addresses the concern that there is no employment
within the meaning of the Residence Act (fiction of non-employment) when the activity concerns
those related to a business traveller, the duration of which is limited to 90 days in any 180-day period.
In Connection with sec. 17 of the Residence Ordinance TCNs according to regulation EU 2018/1806
need no visa in that time frame.
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therefore can be used as well.®® Bulgaria too has a specific entry route for BE
which allows up to three representatives for BVEP purposes entry for a duration
of maximum one year.

Cyprus allows entry for applicants that have been invited to Cyprus by a com-
pany or are participating in a business event, conference or seminar. While this
indeed is a specific entry route for business visitors, it is not entirely apparent
whether this would cover every activity allowed by the trade commitments for
BVEP and STBV.®

A specific entry route can be found in: Cyprus, Denmark (STBV)’°, Estonia’?,
Germany (BVEP), Bulgaria, Lithuania (BVEP) and Romania (BVEP and STBV). 72

3.5.2 Access based on the Schengen visa for 90 days

The Czech Republic is an example of a Member State that complies with the
requirements to implement both BV categories in the form of a Schengen visa,
which is available for a maximum of 90 days in a 180 days period.”3

Access based on a visa or a Schengen visa for 90 days without additional re-
quirements related to work or economic activities is provided in the following
member States: Czech Republic, Ireland (STBV)’4, Latvia,”> Malta, Romania,
Spain’®, Slovakia and Sweden (BVEP)””.

68 S, 29 p 5 Employment Ordinance.

3. Establish, monitor or control a domestic business unit for an employer domiciled abroad and who,
in the course of their employment, while retaining their usual place of residence abroad, do not stay
in Germany for more than 90 days in total within a period of 180 days.

Employment Ordinance sec. 30 in connection with Employment Ordinance sec. 16 contains a dero-
gation from the principle that TCNs may only pursue an economic activity if they have a residence
title. Sec. 30 no. 1 of the Employment Ordinance addresses the concern that there is no employment
within the meaning of the Residence Act (fiction of non-employment) when the activity concerns
those related to a business traveller, the duration of which is limited to 90 days in any 180-day period.
In Connection with sec. 17 of the Residence Ordinance TCNs according to regulation EU 2018/1806
need no visa in that time frame.

6 The Law on the Aliens and Immigration (Cap.105).

70 Aliens (Consolidation) Act (No. 239 of 10 March 2019), specifically entry is possible for, for example,
meetings, as long as the migrant does not perform labour.

7L Entry and residence is possible based on several grounds, including the right to stay in Estonia arising
directly from a treaty, Estonian Aliens’ Act § 105. As such, this entry route is not specifically directed
at BV.

72 Art. 23/4/d and 38 GEO 194/2002. Note that for BVE access for foreigners who will become the as-
sociate of a Romanian company is possible which likely would cover the right to set up a commercial
presence in Romania. However, no reference is made to managers or key personnel, as this is referred
to as ‘associate or shareholder’ in the national legislation.

73 Thus, the visa is based on the Visa Code - Regulation (EC) No 810/2009 of the European Parliament
and of the Council of 13 July 2009 and Schengen Borders Code - Regulation (EU) 2016/399 of the
European Parliament and of the Council of 9 March 2016.

74 S, 4 and s17 of the Immigration Act 2004; S.I. NO. 473/2014 — Immigration Act 2004 (Visas) Order
2014, as amended by S.I. No. 17/2018 - Immigration Act 2004 (Visas) (Amendment) Order 2018.

7> Art.9, 10-17, 23 Immigration Law of 31.10.2002.

76 Spain allows entry for business activities for 90 days in 180 day period. Whether BV is fully covered
depends on the definition used for ‘business activities’ by the authorities, Ley 4/2000 25; 25 BisRD
557/2011, Section 29.

7790 days in 180 days entry possible for business purposes which will likely cover BVE, ch 2 sec 1 and 3
Aliens Act (2005:716), ch 3 secs 1 and 4 Aliens Act (2005:716).
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3.5.3 Entry route for 90 days without specific details

Portugal allows access for 90 days in 180 days based on a short stay visa, which
can be valid up to a year for one or multiple entries, for acceptable purposes to
the relevant authorities not covered by other types of visa. Further details are
however provided in the form of required documentation for certain purposes.
BVEP is not specifically listed, nor are the STBV activities and the EU-Japan list
of activities covered. Much depends on the question whether these are ac-
ceptable purposes to the authorities.”®

Finland seems to ensure a system that allows entry for the listed BV purposes,
as a residence permit is not required for a stay up to 90 days. However, a resi-
dence permit is required if the third-country national intends to work. Much
therefore depends on the definition of ‘work’ and whether the BV activities are
considered as such. In addition, Finland should not uphold a stricter cooling-off
period than provided in the trade commitments.”® In practice, a BV might also
apply for a visiting consultant or instructor residence permit, which activities
resemble those of business visitors. This requires however, a signed employ-
ment contract or binding job offer and the procedure may be rather time con-
suming.®0

This form of entry for BV is applicable in: Portugal and Finland.

3.5.4 Entry route with some, but not all BVEP and/or STBV activities

Germany?®! lists activities of BV as defined in its laws which in most cases (but
not as a general rule) do not need consent by national labour authorities (no
labour market access restriction). Where consent is required, the Federal Em-
ployment Agency checks whether the working conditions are comparable to
those of domestic employees. These lists of activities in our opinion do not
cover all activities BV may perform based on the trade agreements. Neverthe-
less, entry can be based on a general provision relating to all Mode 4 types of
movement, which therefore can be used as well.82 Similarly, the Netherlands

78 Art. 51 Aliens Act n. 23/2007, of 4th of July; Art. 17, Regulatory Decree 84/2007, of 5th of November.
Article 52 of the Aliens Act and Article 12 of the Regulatory Decree refer to the general requirements,
and required supporting documents.

79 <https://migri.fi/en/residence-permit>.

80 Finnish Interview.

81 S, 16 German Employment Ordinance (No [FEA] approval shall be required for the issue of a residence
permit to persons who:

1. are employed abroad by an employer based in Germany in the commercial sector,

2. conduct meetings or negotiations in Germany on behalf of an employer domiciled abroad, prepare
offers of contracts, conclude contracts or monitor the execution of a contract or

3. Establish, monitor or control a domestic business unit for an employer domiciled abroad and who,
in the course of their employment, while retaining their usual place of residence abroad, do not
stay in Germany for more than 90 days in total within a period of 180 days. Note that German law
provides a general clause for entry and stay based on the GATS and FTAs in S. 29, par 5 Employ-
ment Ordonance, however, as the specific provision in the Employment Ordonance on BV intends
to implement this category, this general entry channel is not used for BV in practice.

82 S, 29 p 5 Employment Ordinance.

3. Establish, monitor or control a domestic business unit for an employer domiciled abroad and who,
in the course of their employment, while retaining their usual place of residence abroad, do not stay
in Germany for more than 90 days in total within a period of 180 days.


https://migri.fi/en/residence-permit
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lists activities of BV for which a work permit is not required (no labour market
access restriction).%3

The Netherlands only lists business visits for the purpose of business visits and
contract negotiations. We feel this is an incomplete list of activities to be per-
formed to establish a business. This activity is not qualified as ‘work’ if it lasts
no longer than 13 weeks in a period of 52 weeks.?*

Belgium forms another example of a Member State that allows a BV to remain
and work based on a Schengen visa if required and without a work permit if
they fall under listed exceptions (see figure 3.1).

For the BV Employee, only activities listed under d and e allow for a stay of 90
days and work. The other activities are shorter hence this limitation in time
could be seen as a market access restriction. However, for categories d and e
described above under the Employee Business Visitor (exploring business op-
portunities and purchasing goods) a Posted Worker (Limosa) notification is re-
quired in order to benefit from the work permit exemption in the Flemish and
Walloon Region.®

Employment Ordinance sec. 30 in connection with Employment Ordinance sec. 16 contains a dero-
gation from the principle that TCNs may only pursue an economic activity if they have a residence
title. Sec. 30 no. 1 of the Employment Ordinance addresses the concern that there is no employment
within the meaning of the Residence Act (fiction of non-employment) when the activity concerns
those related to a business traveller, the duration of which is limited to 90 days in any 180-day period.
In Connection with sec. 17 of the Residence Ordinance TCNs according to regulation EU 2018/1806
need no visa in that time frame.

8 Article 1(1)(a) 1-3 & 10 Dutch Decree on Foreign Labour reads “The prohibition referred to in section
2, subsection 1, of the Aliens Employment Act [to work without a work permit] does not apply with
respect to a foreign national a.who has his main residence outside the Netherlands and who performs
occasional work consisting solely of: 1°.the assembly or repair of tools, machines or equipment sup-
plied by his employer established outside the Netherlands, or the installation and adaptation of soft-
ware supplied by his employer established outside the Netherlands, or instruction in its use;2°.con-
ducting business discussions or concluding agreements with companies and institutions 3°.the prep-
aration, setting up, holding or dismantling of an exhibition or stand for a client based outside the
Netherlands, and 10°.the receipt of training or instructions relating to the use of goods manufactured
in the Netherlands and services to be provided in the Netherlands.

84 Article 1(4) Dutch Decree on Foreign Labour.

85 Flanders: Decision of 7 December 2018 of the Flemish Government implementing the Law of 30 April
1999 on the employment of foreign workers, Belgian Official Gazette, 21 December 2018, art. 16;
Wallonia: Decision of 16 May 2019 of the Walloon Government relating to the occupation of foreign
workers and repealing the Royal Decree of 9 June 1999 implementing the Law of 30 April 1999 relat-
ing to the occupation of foreign workers, Belgian Official Gazette, 19 June 2019, art. 15.
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Figure 3.1 Belgium (Flemish) work permit exemptions for business visitors&

Employed Business Visitors

Self-employed Business Visitors

Business Visitor Employees can be exempted

from the work permit requirement for a max-

imum of 3 consecutive months if they fall un-

der one of the following exemptions:

a. If they are specialized technicians:
(1) installing or assembling self-supplied
goods for a maximum of eight days;
(2) performing urgent repair or mainte-
nance work for a maximum of five days
per calendar month.

b.Attending meetings and discussions in
closed circle provided they do not exceed
20 consecutive days, up to a maximum of
60 total working days per calendar year.
Examples of meetings in closed circle in-
clude strategic meetings for multinational
organizations, evaluation meetings, or
contract negotiations with clients.

c. Attending or participating in a confer-
ence, seminar or exposition.

d.Exploring business opportunities for a
maximum of three consecutive months,
provided they hold a legitimation card as a
sales representative.

e.Purchasing goods produced in Belgium on
behalf of a company outside of Belgium,
for a maximum of three months.

Self-employed Business Visitors are ex-
empted from the professional card obli-
gation, provided:

a. the duration of stay required for this
business does not exceed three con-
secutive months.

b. the business is limited to visit, explore
and develop professional contacts, ne-
gotiate and conclude contracts, partic-
ipate in fairs and exhibitions to pre-
sent products to propose and sell, or
to participate in the Boards of Direc-
tors or general meetings of compa-
nies.

86 Business Visitor Employees in Belgium is regulated regionally.
Flanders: Decision of 7 December 2018 of the Flemish Government implementing the Law of 30 April
1999 on the employment of foreign workers, Belgian Official Gazette, 21 December 2018, art. 16;
Wallonia: Decision of 16 May 2019 of the Walloon Government relating to the occupation of foreign
workers and repealing the Royal Decree of 9 June 1999 implementing the Law of 30 April 1999 relat-
ing to the occupation of foreign workers, Belgian Official Gazette, 19 June 2019, art. 15
Brussels: Royal Decree of 9 June 1999 implementing the Law of 30 April 1999 relating to the occupa-
tion of foreign workers, as amended by Decision of 16 May 2019 of the Government of the Brussels-
Capital Region, Belgian Official Gazette, 25 July 2018 and Decision of 16 May 2019 of the Government
of the Brussels-Capital Region, Belgian Official Gazette, 4 June 2019, art. 2Belgium Royal Decree of 3
February 2003 exempting certain categories of foreign nationals from the obligation to hold a pro-
fessional card for the exercise of a self-employed professional activity, art. 1, 6°.
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Member States providing entry for BVEP or STBV based on lists with a too nar-
row range of activities are: Belgium, Croatia®’, Italy®®, Lithuania (STBV)®, Lux-
embourg®, the Netherlands and Slovenia (STBV)?L. The list provided by Ger-
many in relation to STBV is too narrow as well, however, it is possible to rely on
the general entry route which applies to Mode 4.%2

3.5.5 Entry based on work permit or quota

Austria provides specific entry for BVEP. In Austria, business visitors who work
for a legal person which does not yet have an establishment in Austria and who
are responsible for setting up such an establishment must meet the same con-
ditions as posted workers (ICT). Accordingly, the relevant provision in the Act
on Employment of Foreign Nationals, refers to workers who are employed by a
foreign employer without an establishment in Austria.®® The building up of an
establishment in Austria therefore falls under the term of posting according to
Austrian law. This essentially requires the BVEP to obtain a work permit based
on posting, which may be subject to an economic needs test.** For STBV, Aus-
tria requires a work permit as well, depending on the intended economic activ-
ities.®>

Slovenia has two options available for BVEP, a single permit for residence and
work related to agents and short-term work of agents. The first is subject to
quota related to the number of third-country nationals in the labour market,
the second too refers to ‘the duration of the work’ and the obligation to report

87 Art. 82 and 83 of the Croatian Aliens Act.

88  Note that BVE may not have an entry route at all, as entry is possible for economic-commercial pur-
poses and to conduct negotiations and arrange deals. BVS thus is covered, but the list of activities
liberalized in the EU-Japan Agreement is not. BVE may be covered if this is considered an economic-
commercial purpose, Inter-ministerial decree no. 850 of 11 May 2011.

89 Art. 58(8) of the Aliens Law provides an exemption from a work permit obligation for a period up to
3 months to manage affairs related to negotiations for contracts, implementation of such contracts,
training of personnel or installment of equipment.

%  Article 35 of the Law 29 August 2008 provides for a visa without need of a work permit for 90 in a
180 days. The listed activities do not seem to specifically cover BVE, nor are all the EU-Japan Agree-
ment’s BVS activities listed.

91 Art. 5(1) point 9 Employment, Self-employment and Work of Foreigners Act, service selling is covered,
but not all activities listed in the EU-Japan agreement are covered.

92 5,29 p 5 Employment Ordinance.

3. Establish, monitor or control a domestic business unit for an employer domiciled abroad and who,
in the course of their employment, while retaining their usual place of residence abroad, do not stay
in Germany for more than 90 days in total within a period of 180 days.

Employment Ordinance sec. 30 in connection with Employment Ordinance sec. 16 contains a dero-
gation from the principle that TCNs may only pursue an economic activity if they have a residence
title. Sec. 30 no. 1 of the Employment Ordinance addresses the concern that there is no employment
within the meaning of the Residence Act (fiction of non-employment) when the activity concerns
those related to a business traveller, the duration of which is limited to 90 days in any 180-day period.
In Connection with sec. 17 of the Residence Ordinance TCNs according to regulation EU 2018/1806
need no visa in that time frame.

9§18 AuslBG.

% §11AuslIBG.

%  §24FPG, §18 AusIBG.
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the commencement of the work to the employment service of Slovenia. As
such, entry based on BVEP is seen as related to entry to the labour market.®®

Entry for BV based on a work permit or a similar requirement is applicable in:
Austria, Slovenia (BVEP) and Sweden (STBV)*.

3.5.6 No entry route for BVEP and/or STBV available

The Bulgarian, Greek, Polish and Slovakian national experts indicate that no
specific entry scheme for BV is available.

France too has not regulated entry for either BV category. The national expert
indicates that where access is allowed for BV, it is not a formal entry route, but
an exception made by the authorities in practice. The national expert (a practi-
tioner) also indicates that their law firm recommend that the business visit does
not exceed 2 or 3 weeks.

While no specific documentation is required, the practical access is limited to
the following activities:

- Attend business meetings;

- Conduct contractual negotiations;

- Attend seminars, conferences or exhibitions,

- Limited training in a classroom environment;

- Making sales calls to potential European clients, provided that the visitor
- Represent a commercial entity outside of France.

While entry based on a start-up scheme is available in Denmark, this scheme in
our opinion does not cover BVE. A maximum of 75 third-country nationals can
be granted a permit based on the scheme per year. It is a scheme for foreign
entrepreneurs providing the opportunity to be granted a Danish residence per-
mit in order to establish and run an innovative growth company.

Member States which do not have a specific entry scheme are: Bulgaria, Den-
mark (BVEP), France, Greece, Ireland (BVEP) and Poland.

3.6 Conclusion

The above provided division into six different forms of implementation of the
BV categories should be seen in perspective, mapped in Table 3.1. The catego-
ries we have used are just to provide an overview of the various types of entry
schemes available for BV in the Member States. For instance, access based on

%  Single permit for residence and work: Art. 37 Foreigners Act Art. 27 Employment, Self-employment
and Work of Foreigners Act; short-term for agents: Art. 27 Employment, Self-employment and Work
of Foreigners Act.

97 Ch 5 sec 2 13, Aliens Ordinance, the BVS activities are likely seen as activities by a worker, however
an exemption for the need to obtain a work permit exists for certain activities, the list for which does
not cover all aspects of BVS.
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Schengen must be seen as an entry route that does not cover all activities, sim-
ilar to a specific entry route that only lists a too narrow range of activities. And
entry based on a work permit, may in practice be quite easy for BVEP, as this
does not impact on the labour market. It is also still quite possible that a differ-
ent entry route, not specifically directed at BV, can be used in practice. The
main point we wish to emphasize here is that none of the Member States have
clearly implemented the BVEP and STBV category. In particularly the detailed
list of activities in the EU-Japan agreement for STBV is missing in the national
contexts.

We believe this follows from the fact that the Schengen Borders Code, the
Schengen Visa Code and the Visa Code Handbook do not clearly add the BVEP
and STBV category, which would essentially mean that each Schengen state
may simply refer to the Schengen visa to implement the trade agreements.

The definitions of BV provided in the international trade agreements are such
that in trade language, these do not constitute economic activities. They are
not services, nor delivery of goods, they are activities to prepare future eco-
nomic activities. This definition does not align with many definitions of ‘work’
in the Member States, where an activity performed for a company may simply
be seen as such. In our view, correct implementation of the BV commitments
should not come with conditions that are related to entry to the labour market.

Another point is that some Member States allow BV for 90 days in a 12 month
period. This cooling-off period is too long to comply with the EU-Japan commit-
ments, and the GATS commitments inscribed by most Member States.

Thus, we recommend to maintain the list of all BV activities consistent through-
out the different EU trade agreements. Furthermore, the European Commis-
sion could strive for aligning visa waiver agreements to also reflect these list of
activities and thus have harmonization across these different legal instruments.

In addition, the Schengen legislation (Article 6(3) of the Visa Regulation
2018/1806) could be amended to include a comprehensive list (in line with the
trade agreement commitments) of activities which must not give raise to the
application of the “paid activity” exception to both business visitors’ categories.
This might also require amending Annex | to the Schengen Borders Code to list
all documents which could be used for the purpose of verifying the entry con-
ditions of a business travel.

From an immigration perspective it makes sense to merge both BV categories
into one. They are subject to the same limitations: time limitation (maximum
90 days in any six-month period) and activities limitation. Although in practice
they do tend to have a different profiles as business visitors for establishment
purposes are mainly executive or managerial staff whereas short term business
travel can be conducted by non-executive staff, this is not relevant as all activ-
ities should be work permit exempt.
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Table 3.1 Types of entry routes for business visitors
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3 Bulgaria (BG) [ |
4 Croatia (HR) [ |
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|
> lic(c2)
6 Cyprus (CY) [ |
7 Denmark (DK) | E(STBV) H(BVEP)
8 Estonia (EE) u
9 Finland (FI) [ |
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G DE " M (STBV
1 ermany (DE) (BVEP) ( )
12 Greece (EL) [ |
13 Hungary (HU)
|
14 Ireland (IE) (STBV) N (BVEP)
15 Italy (IT) [ |
16 Latvia (LV) [ |
. : n
17 Lithuania (LT) (BVEP) H (STBV)
Luxembourg
1 |
)
19 Malta (MT) u
. Netherlands -
(NL)
21 Poland (PL) u
22 Portugal (PT) u
23 Romania (RO) u
24 Slovakia (SK) u
|
25 | Slovenia (SI) u (STBV) (BVEP)
26 Spain (ES) u
| |
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%8 Note that the French authorities do allow BV for several limited activities, including contractual ne-
gotiations in practice, however, this is not reflected in the law.






4 Contractual Service Suppliers (CSS)

4.1 Introduction

To liberalize international trade in certain services, it is necessary to allow em-
ployees of service providers to be sent to the host state, in order to provide the
service for their employer. Without this option, a service provider requiring per-
sonnel to provide the service would need to hire that personnel locally. This in
itself, and the need to work with new personnel, clearly would lead to extra
costs and difficulties in performing the service. This distorts competition, which
is the goal of trade liberalization, between domestic service suppliers (who can
rely on their own personnel) and third-country service providers. An example
can be found in architectural services, the performance of which requires the
architect to send its personnel to oversee the project.”®

4.2 Definitions trade agreements

The investigated trade agreements each include a definition of CSS. In the case
of the GATS, this definition is not in the agreement itself, but can be found in
the EU schedule of commitments. The EU-CARIFORUM includes this definition
in the main text of the agreement. This definition applies simultaneously to the
EU Member States and the CARIFORUM states. The EU-Japan agreement in-
cludes the definition in the main text as well, be it that a separate definition for
CSS from Japan to the EU and from the EU to Japan is adopted.

While no clear definition is provided, the EU GATS definition of CSS, as provided
in the EU GATS schedules of commitments can be summarized as follows:

A natural person engaged in the supply of a service on a temporary basis as
an employees of a juridical person, who has no commercial presence in any
Member State of the European Community. The juridical person has obtained
a service contract from a final consumer in an EU Member State through an
open tendering procedure or any other procedure which guarantees the bona
fide character of the contract.1%°

The EU-CARIFORUM agreement does provide a specific provision, which reads:

‘contractual services suppliers’ means natural persons of the EC Party or of
the Signatory CARIFORUM States employed by a juridical person of that EC
Party or Signatory CARIFORUM State which has no commercial presence in
the territory of the other Party and which has concluded a bona fide contract
(...) to supply services with a final consumer in the latter Party requiring the

99 See extensively: Tans 2017, par. 2.4.2.2.

100 WTO (CTS) 2006 (EU Consolidated GATS Schedule), horizontal commitment Mode 4, at (iii); the com-
mitment does not provide a clear definition, rather listing the conditions that should be fulfilled.
However, from those conditions, the definition here provided can be derived.
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presence on a temporary basis of its employees in that Party in order to fulfil
the contract to provide services.?%!

The EU-Japan trade agreement contains a similar definition, be it that this def-
inition is included twice, in relation to CSS from the EU to Japan and in relation
to CSS from Japan to the EU. Following the original building blocks provided in
the GATS, the agreement defines CSS from Japan to the EU as natural persons
employed by a juridical person of Japan which has concluded a bona fide con-
tract to provide services to final consumers in the European Union.%? The pro-
vision of services is fulfilled by the temporary presence of the employees.®
Parties to the EU-Japan have agreed to provide entry and temporary stay to
contractual service suppliers.1%4

In short, the three trade agreements define CSS as employees of a juridical per-
son providing services, not having a commercial presence within the EU, that
perform the service contract concluded between the provider (the juridical per-
son employer) and the receiver located in another state.

4.3 Conditions applying to CSS

All three trade agreements contain a main list of conditions that apply in order
to rely on CSS. These general conditions applying to CSS are provided in para-
graph 3.1 below. Details in relation to these conditions do vary between the
agreements. Where such details vary, this is indicated below. In addition, many
details in relation to these conditions vary from Member State to Member
State. These details are provided directly after the text of the general condition
which the detail deviates from in a footnote.

Finally, an additional level of restrictions may be found. Each Member State
may have added specific limitations as vertical commitments in the GATS
schedule of commitments. For the EU-CARIFORUM agreement and the EU-Ja-
pan agreement, the equivalence to GATS vertical commitments is referred to
as a list of reservations.1%

101 EU-CARIFORUM, Art. 80(2)(d); the removed text refers to the explicit removal of ‘placement and sup-
ply services of personnel’ (services sectoral classification list (CPC) 872) from this definition. Note that
Art. 80 of the EU-CARIFORUM which provides this definition contains a small omission, indicating
that: ‘This Chapter applies to measures by the Parties or by the Signatory CARIFORUM States’. This
should read ‘EC Parties’.

102 Article 8.21.b(i) EU - Japan.

103 |pid.

104 As is the case in the EU-CARIFORUM agreement, placement and supply services of personnel are
specifically excluded, Art. 8.26, EU - Japan.

105 EU-CARIFORUM, Annex 4-D; EU-Japan, Annex 8-B-IV, par. 16. Note that both do include some re-
marks in relation to all service sectors. The EU-CARIFORUM CSS list of reservations includes the fol-
lowing in relation to all services sectors: information on transitional periods, which have all passed
and a remark on mutual recognition of diplomas which is not relevant to this study, EU-CARIFORUM,
Annex 4-D. The EU-Japan CSS list of reservations contains some deviations from the permissible
length of stay. As such, this information is included in a footnote to the general condition below.
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Reservations that only apply in relation to a specific serve sector, or sub-sector
are numerous for all three agreements. As an example, a reservation to an eco-
nomic needs test in a specific sector is quite common. It is also quite common
that a specific Member State wishes to remain unbound (no liberalization is
provided) for CSS in a specific service sector. The EU-Japan list of CSS reserva-
tions provides for instance in relation to taxation advisory services the follow-

ing:

CSS: AT, BE, DE, EE, ES, FR, HR, IE, IT, LU, NL, PL, SE, SI, UK: None.
BG, CY, CZ DK, EL, Fl, HU, LT, LV, MT, RO, SK: Economic needs test.
PT: Unbound.

More details are often included as well. The EU-Japan list of CSS reservations
for architectural services and urban planning and landscape architectural ser-
vices provides:

CSS: AT: Planning services only, where: Economic needs test.
BE, CY, EE, EL, ES, FR, HR, IE, IT, LU, MT, NL, PL, PT, SE, SI, UK: None.
BG, CzZ DE, HU, LT, LV, RO, SK: Economic needs test.
DK: Economic needs test, except for CSS stays of up to three months. Fl: None,
except: The natural person must demonstrate that he or she possesses spe-
cial knowledge relevant to the service being supplied.

These lists are long, detailed and too extensive to incorporate here. They should
therefore be consulted directly. Naturally, these additional reservations will be
taken into account when we describe the specific implementation in relation to
each Member State.

In relation to some aspects, the chosen method of reservations is hard to read.
To serve as an example, the EU — Japan agreement does not contain a general
reservation in relation to economic needs tests in relation to CSS. When looking
at the reservations in each specific service sector, several Member States do
consistently reserve this option. Taking Romania as an example, every sector
which is opened to CSS by Romania is also accompanied by a reservation in
relation to economic needs tests. The only sectors where this reservation is not
included are sectors for which Romania has not accepted commitments in re-
lation to CSS at all (research and development services, construction and re-
lated engineering services, Higher education services, advisory agriculture,
hunting and forestry related services).1°® Romanian legislation indeed requires
an economic needs test as a condition to enter Romania on the basis of CSS.%07
In light of transparency, a horizontal reservation in such circumstances to apply
economic needs tests is preferable.

106 EU — Japan, Annex 8-B-1V, par 16.
107 Art. 21 GO 25/2014.
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4.3.1 General conditions applying to CSS

The possibility to rely on CSS to perform a service contract is subject to the fol-
lowing conditions:108 109

The natural persons are engaged in the supply of a service on a temporary
basis as employees of a juridical person, who has no commercial presence
in any Member State of the European Union;

The juridical person has obtained a service contract, for a period not exceed-
ing for the GATS: three months!®?, for the EU — CARIFORUM: 12 months, for
the EU Japan: 12 months from a final consumer in the Member State con-
cerned!!!, through an open tendering procedure or any other procedure
which guarantees the bona fide character of the contract (e.g. advertise-
ment of the availability of the contract) where this requirement exists or is
introduced in the Member State pursuant to the laws, regulations and re-
quirements of the European Union or its Member States;

The service contract shall comply with the laws, regulations and require-
ments of the European Union and the Member State where the contract is
executed;

The natural person seeking access should be offering such services as an em-
ployee of the juridical person supplying the service for at least the year!!?
immediately preceding such movement;!!3

Temporary entry and stay within the Member State concerned shall be for a
period of not more than GATS: three months!*4 / EU-CARIFORUM six months
within a 12-month period. EU-Japan, a cumulative period of not more than
12 months, with possible extensions at the discretion of the European Union
and its Member States, in any 24 month period, or for the duration of the
contract, whatever is less;'1®

The natural person must possess the necessary academic qualifications and
professional experience as specified for the sector or activity concerned in

108

109

110

111

112

113

114

115

These conditions can be found at: WTO (CTS) 2006 (EU Consolidated GATS Schedule), horizontal
Mode 4 commitment; EU-CARIFORUM, Art. 83; EU-Japan, Annex 8-B-1V, par. 10-12.

Specific details for each Member State: GATS CSS commitment applies to all Member States, with the
exception of: CY, CZ, HU, MT, LT, PL, SK, SI.

Specific details for each Member State: GATS, service contract period not exceeding 12 months (in-
stead of 3 for computer and related services in the case of SE and no specific period at all for EE and
LV.

Specific details for each Member State: GATS, from an enterprise engaged in substantive business
activities in the Member State concerned (instead of final consumer) in the case of EE, LV.

Specific details for each Member State: GATS, two years (instead of 1) in the case of EE.

Specific details for each Member State: GATS, immediately preceding the date of submission for EE,
LV. Note that this variation has become the standard in the EU-Japan agreement which now refers in
general to ‘immediately preceding the date of submission’, EU-Japan, Annex 8-B-1V, par 11(b).
Specific details for each Member State: GATS, 3 months in a 24 months period for NL and 90 days in
a 6 months period for EE and 6 months in any 12 months period for computer and related services
for SE. It is noteworthy to mention that the EU offer in the Doha Round negotiations would extend
the three month limitation to 12 months.

Specific details for each Member State: EU-Japan, AT, UK, 6 months in 12 months period; BE, CZ, MT,
PT: maximum stay for CSS shall be for a period of not more than 12 consecutive months; CY, LT:
period of 6 months renewable once for additional period of 6 months. In all these variations the ‘or
for the duration of the contract, whichever is less’ is added. This information can be found in the EU-
Japan CSS list of reservations, Annex 8-B-IV, par 16.
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the Member State where the service is supplied. This entails a university de-
gree and three years of relevant work experience. For some categories in-
cluded in the trade commitments, such as fashion models, a university de-
gree is not feasible, a relevant educational degree is then required;

The commitment relates only to the service activity which is the subject of
the contract; it does not confer entitlement to exercise the professional title
of the Member State concerned;

The number of the persons covered by the service contract shall not be
larger than necessary to fulfil the contract, as it may be decided by the laws,
regulations and requirements of the European Community and the Member
State where the service is supplied;

An economic needs test will not be required except where otherwise indi-
cated for a specific sub-sector.'®

Not included in the GATS, as this is in essence clear from the fact that the CSS
is employed by the juridical person, the EU-CARIFORUM and EU-Japan agree-
ment nevertheless provides the following additional clarification:

The natural person shall not receive remuneration for the provision of ser-
vices other than the remuneration paid by the contractual service supplier
during its stay in the other Party.

The commitment relating to the posting of workers is limited to specific service
sectors. For the GATS, these sectors are:

accountancy; taxation advisory services; architectural services; engineering
services; integrated engineering services; urban planning and landscape ar-
chitectural services; computer and related services; construction services.*?’

The EU — CARIFORUM agreement limits CSS to the following sub-sectors:

legal advisory services in respect of international public law and foreign law
(i.e. non-EU law); Accounting and bookkeeping services; Taxation advisory
services; architectural services; urban planning and landscape architecture
services; engineering services; integrated engineering services; Medical and
dental services; Veterinary services; midwives services; Services provided by
nurses, physiotherapists and paramedical personnel; computer and related
services; research and development services; Advertising services; market re-
search and opinion polling; management consulting services; services related
to management consulting; Technical testing and analysis services; Related

116

117

The EU — CARIFORUM agreement adopts different language: ‘Other discriminatory limitations, in-
cluding on the number of natural persons in the form of economic needs tests, which are specified
in Annex IV’. This essentially means the same as the phrase adopted in the GATS commitments, as
Member States may adopt additional discriminatory conditions, as long as they have specified them.
WTO (CTS) 2006 (EU Consolidated GATS Schedule), horizontal Mode 4 commitment. The EU offer in
the Doha Round negotiations would add the following sectors to that list: legal services, bookkeeping
services, advertising, management consulting services, services related to management consulting,
technical testing and analysis services, related scientific and technical consulting services, mainte-
nance and repair of equipment, translation services, site investigation work, environmental services.
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scientific and technical consulting services; Maintenance and repair of equip-
ment, including transportation equipment, notably in the context of an after-
sales or after-lease services contract; chef de cuisine services; Fashion model
services; translation and interpretation services; Site investigation work;
Higher education services (only privately funded services); Environmental ser-
vices; Travel agencies and tour operators' services; Tourist guides services;
Entertainment services other than audio-visual services.

The EU-Japan agreement Annex 8-B provides the following list of service sec-
tors to which the CSS provision applies:

legal advisory services in respect of public international law and foreign law;
(b) accounting and bookkeeping services; (c) taxation advisory services; (d)
architectural services and urban planning and landscape architectural ser-
vices; (e) engineering services and integrated engineering services; (f) medi-
cal (including psychologists) and dental services; (g) veterinary services; (h)
midwives services; (i) services provided by nurses, physiotherapists and par-
amedical personnel; (j) computer and related services; (k) research and de-
velopment services; (1) advertising services; (m) market research and opinion
polling services; (n) management consulting services; (o) services related to
management consulting; (p) technical testing and analysis services; (q) re-
lated scientific and technical consulting services; (r) mining; (s) maintenance
and repair of vessels; (t) maintenance and repair of rail transport equipment;
(u) maintenance and repair of motor vehicles, motorcycles, snowmobiles and
road transport equipment; (v) maintenance and repair of aircrafts and parts
thereof; (w) maintenance and repair of metal products, of (non-office) ma-
chinery, of (non-transport and non-office) equipment and of personal and
household goods; (x) translation and interpretation services; (y) telecommu-
nication services; (z) postal and courier services; (aa) construction and re-
lated engineering services; (bb) site investigation work; (cc) higher education
services; (dd) Agriculture, hunting and forestry related services advisory and
consulting services; (ee) environmental services; (ff) insurance and insurance
related services advisory and consulting services; (gg) other financial services
advisory and consulting services; (hh) transport advisory and consulting ser-
vices; (ii) travel agencies and tour operators' services; (jj) tourist guides ser-
vices; and (kk) manufacturing advisory and consulting services.

4.4 Overview implementation CSS

Several variations exist concerning the manner in which the EU Member States
have implemented their CSS obligations.

A concrete example of the practical implications: a consultancy company located in
the US wants to send several employees (US nationals) to its customers in different
EU countries: Netherlands, France, Belgium, Austria and Italy where they do not
have a legal presence.
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In each country, the employees will spend between one and two weeks and they
will perform the following tasks: audit, reporting, meetings with the client, training.
In this scenario, the challenges this company faces are multiple.

Firstly, when analysing the activities these US nationals will conduct in the EU coun-
tries, one can notice that they cannot qualify as simple business visitors as, in addi-
tion to the client meetings, they also perform productive, revenue-generating work
within the framework of a service agreement entered into by their employer with
the customer in the EU. Therefore, if the legislation of the country does not foresee
a short-term work permit exemption for this kind of activities, a work permit will
have to be obtained, despite the limited duration of the activities spent in the host
EU Member State.

Secondly, the company must navigate a very complex set of national immigration
rules and entry routes which vary from country to country to understand how they
can send their US employees to the different EU countries in a compliant manner.
In some countries, such as France, they can benefit from a work permit exemption.
However, a Posted Worker Notification will be required. In Belgium, they will have
to obtain a short-term work permit, which can easily be obtained if they meet the
eligibility conditions of a permit for highly skilled employees, specialized technicians
or managerial staff."® In the Netherlands also, a work permit application will be re-
quired, which will need to be sponsored by the Dutch client™ based on the service
agreement concluded between both. For all these permits, different eligibility crite-
ria and document requirements apply. Furthermore, the lead times to obtain these
permits are quite long (several weeks, sometimes months), incompatible with ser-
vices that often must be delivered in urgency.

Thirdly, as the US service provider does not have an entity in the EU, the US com-
pany cannot sponsor a work permit for their employees in some EU countries, such
as Austria. In addition, in most cases, a regular work permit requires the applicant
to move their residence to the country issuing the permit, which is obviously not
suitable for short-term assignments such as the one discussed here. This is the case
in Italy, where, although a service order agreement work and residence permit
could be sponsored by the Italian client, such a permit is applied for a length of stay
of minimum six months. Therefore, in these circumstances (where only a regular
work and residence permit can be obtained for a contractual service supplier) the
company will not be able to honour their service agreement. In some countries,
opening an entity on the territory of the country could be a solution, however, this
will not always be sufficient if the country does not have short-term assignments
(shorter than three months) covered in their immigration schemes.

In conclusion, the variety of entry routes for contractual service suppliers in the EU
constitutes, on a practical level, an important obstacle to the provision of services
by companies established outside the EU. The latter are often faced with a difficult
choice between taking a risky approach and opting for partial compliance from an
immigration perspective, opening an entity in a European country or abandoning
the European service market altogether, or the prospect of entering it.

118 |f they do not meet the eligibility criteria, they will have to obtain a work permit, subject to labour
market testing.

113 |n such cases, the company’s clients may be dissuaded from entering a service agreement with the
company established in the US, as this imposes on them the administrative burden of work permit
applications.
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4.4.1 Specific entry route for CSS

Some Member States have a specific visa or work permit for employees of com-
panies based outside the EU which have obtained a service contract in the host
state. This entry route clearly uses the definition of CSS provided in the trade
agreements as the basis.

Even more transparent are those Member States that have not only copied the
above described CSS definition, but also the general conditions (as listed above
in par. 3.1.) provided at the international level into national legislation, exam-
ples of which are the Netherlands'?® and Spain'?l. An example of a Member
State that has not done so, and which seems to have added a restriction not
specifically included in the trade agreements is Luxembourg, which requires for
CSS an employment contract of indefinite duration between the employer ser-
vice provider and the posted employee.'??

Romania provides a mixed example. While the implementation of CSS, includ-
ing the conditions that apply, is transparent, various conditions not included in
the CSS Trade commitments are added in national law (see figure 4.1), suggest-
ing this is about intra-EU posting.

Figure 4.1 Romanian implementation of CS5%3

Romanian notice of employment for seconded workers

General conditions for posting notice:

- the vacant positions cannot be filled by Romanian citizens of EU Member States /
EEA or by permanent residents in Romania

- migrant meets the specific training, work experience and authorization condi-
tions

- migrant proves s/he is medically capable to engage in the respective activity

- migrant has no criminal record incompatible with the work done or are going to
be exercised in Romania

- migrant falls within the annual quota approved by Government Decision

- the beneficiary has no unpaid obligations to the state

120 Dutch policy guidance on Labour Migration (Uitvoeringsregels behorende bij de artikelen 2,6, 7 en 8
van de Regeling uitvoering Wet arbeid vreemdelingen, par 51.)

121 ey 14/2013, Section 73.3.B, an alternative entry route that now is in disuse is formed by: L.O 4/2000
Section 43&RD 557/2014; sections 110-116, sections 178-181.

122 Art. 46 of Law 29 August 2008 and Law of 8 March 2017, Art. 141 of Luxembourg Labour Law.

123 Art. 21, 24 and 25 GO 25/2014.
Flanders: Decision of 7 December 2018 of the Flemish Government implementing the Law of 30 April
1999 on the employment of foreign workers, Belgian Official Gazette, 21 December 2018, art. 16
Wallonia: Decision of 16 May 2019 of the Walloon Government relating to the occupation of foreign
workers and repealing the Royal Decree of 9 June 1999 implementing the Law of 30 April 1999 relat-
ing to the occupation of foreign workers, Belgian Official Gazette, 19 June 2019, art. 15
Brussels: Royal Decree of 9 June 1999 implementing the Law of 30 April 1999 relating to the occupa-
tion of foreign workers, as amended by Decision of 16 May 2019 of the Government of the Brussels-
Capital Region, Belgian Official Gazette, 25 July 2018 and Decision of 16 May 2019 of the Government
of the Brussels-Capital Region, Belgian Official Gazette, 4 June 2019, art. 2Belgium Royal Decree of 3
February 2003 exempting certain categories of foreign nationals from the obligation to hold a pro-
fessional card for the exercise of a self-employed professional activity, art. 1, 6°.
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- the beneficiary carries out activities compatible with the job for which the for-
eigner is required to work;

- the beneficiary of the service was not punished for undeclared work or illegal
employment during the last 6 months prior to the settlement of the application
for permanent / seasonal / trainees / cross-border / trained / au pair / detached
/ ICT workers.

Special conditions for secondment notice:

the beneficiary of services has a contract with the company from which the migrant

is posted that requires the posting and the duration of posting which is maximum 1

year within 5 years from the application (exceptions are possible based on treaties

concluded by Romania with other countries).

Conditions for the long-stay visa:

General conditions for issuing of visas and special conditions:

- Copy of the secondment notice issued under the conditions of the special legisla-
tion regarding employment and posting of foreigners in Romania

- Proof of financial means of support amounting to the minimum gross salary per
country guaranteed in payment for the entire period inscribed on the visa

- Criminal record certificate or other document with the same legal value issued
by the authorities of the country of domicile or residence

- Medical insurance valid through the duration of the visa coverage of at least
30.000 euro)

- Avalid travel document accepted by Romania, on which a visa can be affixed.
The validity of the travel document must exceed the validity of the visa you apply
for, by at least 3 months, and must have been issued no later than 10 years ago

- Two recent 3 x 4 cm coloured photographs.

Conditions for the residence permit:

- secondment notice

- secondment decision (translated and legalized)

- proof of financial means of support amounting to the minimum gross salary per
country guaranteed

Most of these conditions relate to the general entry conditions, and will not be
problematic from a trade agreement perspective. The maximum duration of
one year within five years, thus the long cooling off period, is however, not in
line with the trade agreements. This is specifically indicated through a refer-
ence to the trade agreements. Without checking these details, it is hard to be
aware of the fact that this cooling off period is shorter when relying on the
trade agreements.

For Finland, CSS entry is possible based on the sector they are entering and
their individual circumstances.

A specific entry scheme for CSS can be found in Austria, Bulgaria, Croatia, Czech
Republic, Finland, France, Ireland, Latvia, Luxembourg, Malta, Romania®?*, the
Netherlands and Slovenia.

124 Art. 4471, 21 and 56”1 Government Emergency Ordinance 194/2002.
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4.4.2 CSS entry, but limited categories

Several Member States provide for rules based on secondment or posting
which are then limited to a specific sector or to a specific type of employee.
This would not be problematic, as long as all the sectors listed in each of the
trade agreements to which CSS applies are included. This, however, is not the
case for any of the Member States relying on this method.

Belgium, for instance, lists three specific types of employees, each with its own
conditions relating to education, skills or salary who may stay on Belgium terri-
tory for the listed activities for a maximum of 3 consecutive months. Other TCN
that do not fall under these categories can obtain a work permit, which is only
granted after a labour market test. The example provided above of CSS in the
sector of architectural services and urban planning and landscape architectural
services as liberalized by the EU-Japan agreement clearly lists Belgium as one
of the Member States no longer imposing a labour market test.?> However,
Belgium does provide an entry scheme for highly skilled workers, where no eco-
nomic needs test is required. As the current CSS commitments mostly relate to
activities for which a bachelor’s degree or higher is necessary, this would cover
CSS mobility as an alternative, but not for instance for fashion models, chef de
cuisine services, travel agencies and tour operators' services or tourist guides
services. Additionally, the trade commitments indicate that the Member States
may continue to apply their legislation relating to wages, but the highly skilled
worker scheme simply set’s a minimum wage requirement which is not related
to the minimum wage, nor sector specific. In conclusion, this alternative may
cover the CSS implementation partly, but not completely.

Denmark provides entry based on posting, however, this scheme does not
seem to fit the CSS category as provided in the trade agreements, as it is difficult
to comply with this scheme in practice, requires high salary thresholds and a
pay limit scheme.!?®

The main problem with this form of implementation is that the definitions and
conditions as provided at the national level, no longer correspond with those
at the international level. Those relying on CSS as provided in the trade agree-
ments will not always fit this definition.

This type of implementation can be found in Belgium, Greece!?’, Slovakia'?®

125 EU-Japan, Annex 8-B-1V, par. 16.

126 Aliens (Consolidation) Act (No. 239 of 10 March 2019).

127 Greece provides for a visa allowing TCN entry based on employment as specialized technical person-
nel by an undertaking established in a third country providing services, a definition that is too narrow
to cover CSS, Art. 18, par. 1(e) of Law 4251/2014.

128 Entry and stay up to 90 days allowed in relation to installation works, warranty and repair works,
production facility system set ups, programming works, or vocational training related to previous
services, a definition that is too narrow to cover CSS.
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Figure 4.2 Work permit for CSS in Belgium

Work permit for CSS in Belgium™°

Conditions

Requirements

Contractual Service Suppliers qualify as
standard seconded employees and can le-
gally work in Belgium on the basis of a
Work Permit (for stay less than 9o days) or
a Single Permit (combined work and resi-
dence permit, for stay for more than 90
days) under one of the following catego-
ries:

a. Highly Skilled Workers

b. Managerial Staff

c. Specialised Technicians

If they do not fall under one of the three
abovementioned categories, they will only
be entitled to the Work Permit/Single Per-
mit after positive labour market testing
(with the exception of contractual service
suppliers that fulfil the duties of a short-
age occupation in the Flemish Region).

a. Highly Skilled Worker

- The employee must possesses at a mini-
mum a Bachelor's degree, from a higher
education program of at least three years.

- The employee must earn a yearly gross
salary of at least 42.696 EUR (Flanders) or
42.869 EUR (Brussels and Wallonia).

b. Managerial Staff

- The employee must be responsible for the
day-to-day management of the company,
and is authorized to represent the com-
pany and enter into legal agreements on
the company’s behalf.

- The employee must earn a yearly gross
salary of at least 68.314 EUR (Flanders) or
71.521 EUR (Brussels and Wallonia)

¢. Specialised Technicians

- Must install and/or repair machinery or
equipment produced, supplied or de-
signed by his foreign employer on client
site during a period of maximum six
months.

- Must remain linked to an employment
contract with the foreign employer

4.4.3 General work permit/visa

Several Member States do not grant a specific permit for CSS, which means it is
necessary to obtain a more general work permit which allows third country na-
tionals to be employed in that Member State. This applies to Hungary, Lithua-

nia, Poland and Sweden.

This manner of implementation is less transparent, as CSS is not specifically
mentioned. Moreover, it is prone to miss certain details provided in the trade
agreements. However, if the general work permit is flexible enough to cover

125 Flanders, Decision of 7 December 2018 of the Flemish Government implementing the Law of 30 April
1999 on the employment of foreign workers, Belgian Official Gazette, 21 December 2018. a) Highly
Skilled Workers: art. 17, 1°; b) Managerial Staff: art. 17, 2° c) Specialised Technicians: art. 17, 16°; d)
Shortage occupations : art. 18 §1. Wallonia, Decision of 16 May 2019 of the Walloon Government
relating to the occupation of foreign workers and repealing the Royal Decree of 9 June 1999 imple-
menting the Law of 30 April 1999 relating to the occupation of foreign workers, Belgian Official Ga-
zette, 19 June 2019. a) Highly Skilled Workers: art. 16, 1°; b) Managerial Staff: art. 16, 2°; c) Specialised
Technicians: art. 16, 2°. Brussels, Royal Decree of 9 June 1999 implementing the Law of 30 April 1999
relating to the occupation of foreign workers, as amended by Decision of 16 May 2019 of the Gov-
ernment of the Brussels-Capital Region, Belgian Official Gazette, 25 July 2018 and Decision of 16 May
2019 of the Government of the Brussels-Capital Region, Belgian Official Gazette, 4 June 2019; a)
Highly Skilled Workers: art. 9, 6°; b) Managerial Staff: art. 9, 7°; c) Specialised Technicians: art. 9, 9°.
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CSS as provided in the trade agreements, this type of implementation is un-
problematic.t3°

As an example, Lithuania provides for a general visa up to 90 days which would
cover CSS, and which thus complies with the GATS. Specifically, certain nation-
als, including Japanese nationals, can rely on a visa which would cover CSS and
which allows for a longer duration of stay. As such this also complies with the
EU-Japan agreement. The problem is that no such exception is provided in re-
lation to CARIFORUM nationals, whereas such nationals may rely on CSS for a
period up to 6 months.3!

4.4.4 General reference to entry based on international agreements

Some Member States do not explicitly refer to CSS, rather providing entry on
the basis of the WTO Agreement or international trade agreements. This form
of implementation is adopted by Germany and Portugal®32.

Taking Germany as an example, the trade obligations are implemented in gen-
eral by making a reference to entry based on GATS or FTA commitments.'33
Specific paragraphs in the Employment Ordinance also address the activity cov-
ered for several CSS regulated by the EU-FTAs. These can be more favourable
as the BA’s (bundesagentur fiir arbeit) consent is not required. This form of im-
plementation simply allows entry based on the conditions as specified in the
trade agreement, without specifying those conditions in the national legisla-
tion, be it that several CSS activities are specifically mentioned. By referring to
the international agreement, the implementation is by definition in line with
that agreement, but in itself this form of implementation itself is not transpar-
ent. One needs to consult the trade agreements to know how entry can be
achieved. Specifically for Germany, in order to ensure a proper and consistent
application of the law by all competent authorities, the Federal Employment

130 The Swedish work permit serves as an example, as it is far more liberal than that which is offered via
CSS in the trade agreements, ch 2 secs 1,3, 8, 8a, Aliens Act (2005:716) Ch 2 sec 7 Aliens Act
(2005:716) ch 5 sec 18 Aliens Act (2005:716) ch 6 sec 4, Aliens Act (2005.716) ch 5 sec 2 p 5. Alians
Ordinance (2006:97) ch 5 sec 2 p 13 Aliens Ordinance (2006:97).

131 Visa available up to 90 days for general entry purpose which would also cover CSS. For nationals of
inter alia Japan, a specific visa is available which allows for a longer duration of stay, par. 16 of Art.
40(1), Art. 495(1) and (2) of the Alien’s law, par. 70.10, 77-78 of the Visa Procedure. Poland one visa
that might suit CSS to 6 months, which is insufficient for the EU-Japan agreement. Another option
which suits CSS can be issued for a longer period if the circumstances justify the foreigner stay for a
period longer than 3 months. This can be used in relation to CSS by Japanese companies, but it does
not clearly suit the general right of CSS for 12 months provided in that agreement, Regulation of the
Minister of Home Affairs and Administration of 19 April 2019 on visas for foreigners, J.L. 2019, it. 782.
Act on foreigners (from article 58), 12.12.2013, J.L. 2020, it. 35, Art. 140.

132 Reference to the conditions that apply is made in Portuguese legislation, the transfer must be within
the same company and the Portuguese branch must provide equivalent services; the worker must be
in the company for at least one year and must fit the categories defined by the Aliens Act. Legislation
Portugal does allow entry for reports to Temporary Stay Visas in connection with the transfer of
workers to provide services according to articles 54, 1, b) and 55 of Aliens Act n. 23/2007.

133 5,29, par. 5. Employment Ordonnance.
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Agency has published implementing guidelines that outline admission require-
ments for the different categories of service providers and list commitments on
CSS in existing trade agreements.

If properly utilized, which in our opinion entails providing actual information to
both the authorities and the public, this form of implementation can implement
changes in international commitments directly. This form of implementation is
thus highly flexible. If new FTAs are launched, the new commitments do not
have to be implemented via a specific legislative procedure, but are directly
applicable. This also means that immigration authorities themselves may not
be aware of the commitments included in trade agreements.34

4.4.5 Duration CSS

As described under 3.1, each of the three trade agreements provides for a dif-
ferent maximum duration of CSS. The GATS commitments are limited to 3
months, the EU-CARIFORUM agreement to 6 months, and the EU-Japan agree-
ment allows 12 months cumulative in a 24 months period.

Most Member States simply provide access for 12 months or more, however,
some Member States seem to still rely on the duration which was initially
granted in relation to the GATS, or fail to take the 12 months provided in the
EU-Japan agreement (and for example CETA) into account. This information is
listed in table 4.1.

134 Tans 2017, par 6.3.
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Table 4.1 Implementation of CSS
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1 Austria (AT) u
2 | Belgium (BE) u
3 | Bulgaria (BG) n
4 | Croatia (HR) [ |
5 | Czech Republic (CZ) u
6 | Cyprus (CY)
7 | Denmark (DK) u
8 | Estonia (EE) s
9 | Finland (FI) u u
10 | France (FR) u
11 | Germany (DE) u
12 | Greece (EL) u 6 months
13 | Hungary (HU) m36
14 | Ireland (IE) u
15 | Italy (IT) u u
16 | Latvia (LV) u More than 9o,
but during 6
month period
17 | Lithuania (LT) u Mixed'’
18 | Luxembourg (LU) u
19 | Malta (MT) u
20 | Netherlands (NL) u u
21 | Poland (PL) u 6 months
22 | Portugal (PT) u
23 | Romania (RO) u
24 | Slovakia (SK) u 90 days
25 | Slovenia (SI) u
26 | Spain (ES) u u
27 | Sweden (SE) mse

138

Estonian legislation offers CSS to apply for a visa and to work under the short-term employment or
apply for a residence permit depending on the need and length of stay and work in Estonia. CSS may
also work without registration of short term employment or residence permit if the employment is
of temporary nature and does not exceed 5 days within 30-days period.

The Hungarian legislation does not refer to CSS, rather providing a mix of a reference to the trade
agreements and extending a permit for the purpose of employment of TCN in general to CSS, Act No
IV. of 1991 on the promotion of employment and support of the unemployed section 7 and Govern-
ment Decree 445/2013.

Lithuania provides for a visa for inter alia Japanese citizens which would allow CSS for longer than 90
days. However, such visa are not available for CARIFORUM citizens, which are therefore limited to a
stay up to 90 days, whereas they should be allowed to stay for CSS purposes up to 6 months.

No specific CSS entry available, however, entry route as regular labor migrant is intentionally broad
enough to cover CSS. As an example, a job must be offered via Swedish and EU employment websites
for 10 days, but this does not apply to CSS.
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4.5 Conclusion

The overview of the implementation of the CSS category in the Member States
demonstrates that this form of mobility is explicitly implemented by various
Member States. Some Member States align the definitions with those that ap-
ply to intra-EU posting, others copy the text of the trade agreements. Especially
those Member States that copy the language used in the trade agreements, as
well as the conditions that apply, create a clear and transparent entry route for
Css.

Some Member States have chosen to include a general entry route which states
that entry is possible based on the conditions provided in international trade
agreements. This form of implementation is difficult to use in practice, as both
authorities and those wishing to rely on CSS frequently are unaware of the de-
tails provided in the agreements.

Where nothing specific is indicated, those wishing to rely on CSS need to have
an alternative entry scheme available suitable for their purpose, which moreo-
ver is not more stringent than the conditions provided in the trade agreements.
The main alternative is to apply for a general work permit available for TCN who
are temporarily employed in the host state. Such entry schemes are usually
grounded on the idea that such TCN enter the labour market of the host state.
CSS however, has a different purpose, as it is intended to facilitate the service
provider based outside the EU which has obtained a service contract. Unless
specifically indicated in the reservations, this mean that such work permits
must not be based on a labour market test. Work permits occasionally are
granted on the condition that a representative or sponsor in the host state is
available.

The maximum duration of the CSS entry route should at least be 12 months in
a 24 months period based on the EU-Japan agreement, some Member States
however, maintain a shorter maximum duration.

For assignments shorter than three months, we recommend the Schengen leg-
islation (Article 6(3) of the Visa Regulation 2018/1806) could be amended to
include a comprehensive list (in line with the trade agreement commitments)
of activities which must not give raise to the application of the “paid activity”
exception to both CSS. This might also require amending Annex | to the
Schengen Borders Code to list all documents which could be used for the pur-
pose of verifying the entry conditions of CSS.. For this purpose we also refer to
our recommendation on the implementation of the BV category (para 3.6). For
assignment longer than three months there is a gap in EU legislation and a new
piece of legislation could be envisaged.






5 Independent Professionals (IP)

5.1 Introduction

Natural persons that directly receive their remuneration for the provided ser-
vice from the service receiver are considered to be self-employed. Such persons
enjoy mobility rights under the trade agreements and are referred to as ‘inde-
pendent professionals’ (IP). As indicated by the WTO Council for Trade in Ser-
vices secretariat, the term 'professionals' might be confusing, since these per-
sons do not only supply 'professional services', as any sector may be subject to
an IP commitment.'* Currently, there is no universal definition of Independent
Professionals.*0 In essence, most definitions emphasize the element of work-
ing without being an employee, such as owners of small business or those work-
ing in other ways on their own-accord.4! 142 143

Although this definition is also similar in some European countries laws,**
there is no coherence within the different legal systems and international la-
bour and trade law regarding this specific aspect of the definition of self-em-
ployment.* This issue becomes more important as trade in services in recent
years has been extended in a way that companies have sent employees abroad
to work for shorter periods. Moreover, the self-employed have started to sell
their services in other countries.’*® Therefore the European Union Member
States have seen a rise of independent professionals and a blurring of the divide
between employees and the self-employed.

The investigated trade agreements each include a definition of IP. However, in
relation to the GATS, initially, the EU did not inscribe commitments relating to
IP at all. Several Member States have joined the EU after the inscription of the
Uruguay Round commitments and some of these Member States did include

139 WTO (CTS) 2009 (Presence Natural Persons).

140 Lorence Nye and Kayte Jenkins, ‘Understanding Independent Professionals in the EU, 2015’ 1.

141 Stephane Rapelli, ‘European I-Pros : A Study’ (2012) 33.

142 ‘Glossary of Tax Terms - OECD’ (OECD Center for Tax Policy and Administration)
<https://www.oecd.org/ctp/glossaryoftaxterms.htm> accessed 18 September 2020.

143 'Self-Employed Person | Eurofound’ <https://www.eurofound.europa.eu/observatories/eurwork/
industrial-relations-dictionary/self-employed-person> accessed 21 September 2020.

144 For example the Netherlands states: “A self-employed professional or freelancer (known in Dutch as
‘zelfstandige zonder personeel, ZZP'er’) is an entrepreneur without any staff who works for a number
of different customers. They work at their own expense and risk.” ‘Regulations for Self-Employed
Professionals | Business.Gov.NI" <https://business.gov.nl/starting-your-business/starting-as-a-self-
employed-professional/regulations-for-self-employed-professionals/> accessed 23 September 2020.

145 Samuel Engblom, ‘Self-Employment and the Personal Scope of Labour Law’ (2003).

146 Jan Karlsson and Lisa Pelling, ‘Moving Beyond Demographics’ (2011).
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independent professionals in their schedules.!*” There is therefore currently no
IP GATS commitment across the schedule (no horizontal commitment).14®

In the WTO Doha Round negotiations the EU offered to include IP in its sched-
ules of commitments, thus the 15 Member States that originally had no com-
mitments on IP would expand their GATS commitments to this category as well,
if the Doha Round would be completed. This offer, and the conditions which
need to be fulfilled to rely on IP is therefore described here as an example of
what EU commitments on IP may look like in the multilateral agreement if and
when it is approved.

The EU-CARIFORUM includes this definition in the main text of the agreement.
This definition applies simultaneously to the EU Member States and the CARI-
FORUM states. The EU-Japan agreement includes the definition in the main text
as well, be it that a separate definition for CSS from Japan to the EU and from
the EU to Japan is adopted.

The EU — Japan FTA defines Independent Professionals as:

natural persons who are engaged in the supply of a service and established
as self-employed in the territory of Japan, have not established in the terri-
tory of the European Union and have concluded a bona fide contract (other
than through an agency for placement and supply services of personnel) to
supply services to a final consumer in the European Union, requiring their
presence on a temporary basis in the European Union in order to fulfil the
contract to supply services.'*

The EU Doha Round offer does not explicitly provide a definition, but all these
elements can be found in the listed conditions that comply in order to rely on
IP. The definitions provided in the EU-CARIFORUM agreement also, reiterating
the elements of self-employment, no commercial presence, obtaining a service
contract unrelated to providing labour services, from a final consumer, through
a bona fide procedure. In addition, the trade agreements both emphasize that
fulfilling the contract requires the temporary presence of the self-employed
person.t>?

All three trade agreements contain a main list of conditions that apply in order
to rely on IP. These general conditions applying to IP are provided in paragraph
2 below. Details in relation to these conditions do vary between the agree-
ments. Where such details vary, this is indicated below. In addition, many de-
tails in relation to these conditions vary from Member State to Member State.

147 Thus, the WTO (CTS) 2005 (EU Revised Offer), horizontal Mode 4 commitment indicates that for some
of these new Member States the IP commitments shall enter into force with effect from 1 January
2001.

148 Thus, no general information on IP can be found in the currently applying consolidated schedule of
the EU, as is apparent from it, WTO (CTS) 2006 (EU Consolidated GATS Schedule), horizontal commit-
ment Mode 4.

149 EU Japan Agreement, Article 8.21.c(i)

150 EU-CARIFORUM, Art. 80(2)(e); EU-Japan, Article 8.21.c(i).
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These details are provided directly after the text of the general condition which
the detail deviates from in a footnote.

Finally, an additional level of restrictions or liberalization may be found. Each
Member State may have added specific limitations or more liberal conditions
as vertical commitments in the GATS schedule of commitments. For the EU-
CARIFORUM agreement and the EU-Japan agreement, the equivalence to GATS
vertical commitments is referred to as a list of reservations.'> These lists are
long, detailed and too extensive to incorporate here. They should therefore be
consulted directly. Naturally, these additional reservations will be taken into
account when we describe the specific implementation in relation to each
Member State.

5.2 Conditions IP

The possibility to rely on IP to perform a service contract is subject to the fol-
lowing conditions:1>2

- The natural person must be engaged in the supply of a service and estab-
lished as self-employed in the territory of one of the parties to the agree-
ment who have no commercial presence in the territory of the EU and who
have concluded a bona fide contract (other than providing labour services)
to supply services with a final consumer requiring their presence on a tem-
porary basis in order to fulfil the contract to provide services;

- The natural persons must be engaged in the supply of a service on a tempo-
rary basis as self-employed persons established in another party and must
have obtained a service contract for a period not exceeding 12 months;

- The natural persons entering the other Party must possess, at the date of
submission of an application for entry into the other Party, at least six years
professional experience in the sector of activity which is the subject of the
contract;

- The natural persons entering the other Party must possess (i) a university
degree or a qualification demonstrating knowledge of an equivalent level**3
and (ii) professional qualifications where this is required to exercise an ac-
tivity pursuant to the law, regulations or requirements of the Member State
of the European Union where the service is supplied;

151 EU-CARIFORUM, Annex 4(d); EU-Japan, Annex 8-B-IV, par. 16. Note that both do include some re-
marks in relation to all service sectors. The EU-CARIFORUM IP list of reservations includes the follow-
ing in relation to all services sectors: information on transitional periods, which have all passed, and
a remark on mutual recognition of diplomas which is not relevant to this study, EU-CARIFORUM, An-
nex 4-D. The EU-Japan IP list of reservations contains some deviations from the permissible length of
stay. As such, this information is included in a footnote to the general condition below.

152 WTO (CTS) 2005 (EU Revised Offer), horizontal Mode 4 commitment; EU-CARIFORUM, Art. 83, par 3;
EU-Japan, Annex 8-B-1V, par 13-15.

153 (Original footnote) Where the degree or qualification has not been obtained in the Member State of
the European Union where the service is supplied, that Member State of the European Union may
evaluate whether this is equivalent to a university degree required in its territory.
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- The temporary entry and stay is for a cumulative period of not more than
GATS offer and EU-CARIFORUM 6 months®** in any 12 months period / EU-
Japan for a cumulative period of not more than 12 months, with possible
extensions at the discretion of the European Union and its Member States,
in any 24 month period®>, or for the duration of the contract, whichever is
less;

- Access accorded relates only to the service activity which is the subject of
the contract and does not confer entitlement to exercise the professional
title of the Member State of the European Union where the service is pro-
vided.

The EU-CARIFORUM agreement additionally specifies that:

- Other discriminatory limitations, including on the number of natural per-
sons in the form of economic needs tests, which are specified in the list
of reservations.

A similar specification is included in the GATS offer:

- Commitments are subject to the application of a numerical ceiling [mo-
dalities of application and level to be determined], except where other-
wise indicated for a specific sub-sector.>®

For the EU-Japan agreement this is not explicitly mentioned as a general condi-
tion, however, many such limitations can be found in the list of reservations.
For instance, in relation to ‘Architectural services and Urban planning and land-
scape architectural services’ the reservation lists AT: Planning services only,
where: Economic needs test.®’

Each trade agreement offers access for IP in a limited number of service sectors.
The GATS offer, again, this is only what was offered in the Doha Round negoti-
ations, currently the EU is generally still unbound in relation to IP, indicates the
following sectors:

legal services; architectural services; urban planning and landscape architec-
ture; engineering and integrated engineering services; computer and related
services; management consulting services and services related to manage-
ment consulting and translation services.’*8

The EU-CARIFORUM agreement lists a few additional sectors.

154 Specific details for each Member State: EU-CARIFORUM, LX 25 weeks, in any 12-month period or for
the duration of the contract, whichever is less.

155 Specific details for each Member State: EU-Japan AT, UK: Maximum stay for CSS and IP shall be for a
cumulative period of not more than six months in any 12 month period or for the duration of the
contract, whichever is less; BE, CZ, MT, PT: Maximum stay for CSS and IP shall be for a period of not
more than 12 consecutive months or for the duration of the contract, whichever is less; CY, LT: Max-
imum stay for CSS and IP shall be for a period of six months renewable once for an additional period
of six months, or for the duration of the contract, whichever is less.

156 The brackets are provided in the original text and therefore do not constitute added language, WTO
(CTS) 2005 (EU Revised Offer), horizontal Mode 4 commitment.

157 EU-Japan, Annex 8-B-IV, par. 16

158 WTO (CTS) 2005 (EU Revised Offer), horizontal Mode 4 commitment.



Trade & Migration Final Report, December 2021 55

legal advisory services in respect of international public law and foreign law
(i.e. non-EU law)'*°; architectural services; urban planning and landscape ar-
chitecture services; engineering services; integrated engineering services;'%°
computer and related services; research and development services; market
research and opinion polling; management consulting services; services re-

lated to management consulting; translation and interpretation services.*%?

The EU-Japan agreement again increases the number of sectors, listing the fol-
lowing:

(a) legal advisory services in respect of public international law and foreign
law; (b) architectural services and urban planning and landscape architec-
tural services;%? (c) engineering services and integrated engineering services;
(d) computer and related services; (e) research and development services; (f)
market research and opinion polling services; (g) management consulting
services; (h) services related to management consulting; (i) mining; (j) trans-
lation and interpretation services; (k) telecommunication services; (l) postal
and courier services; (m) higher education services; (n) insurance related ser-
vices advisory and consulting services; (o) other financial services advisory
and consulting services; (p) transport advisory and consulting services; and
(q) manufacturing advisory and consulting services.'%3

5.3 Overview Implementation IP

The main issue when looking at the implementation of the IP category is that
most Member States have taken no specific action. In such cases, our national
experts have provided us with information on entry schemes which come clos-
est to IP. Some experts have not provided an alternative at all, as they conclude
that there is no comparable existing visa or permit.

For other categories of trade commitments, such as those for BV or CSS, this
situation is different. If the Member States have chosen not to implement BV
or CSS explicitly, a similar entry scheme is usually available. For IP, this is not
always the case, as the right to provide a temporary service for self-employed
persons is not an activity common to migration law schemes. The consequence
is that various Member States do have options available that seem to resemble
IP, but which are more suitable for entry of self-employed persons which does
not relate to temporary presence or to delivering on a single service contract.
Such Member States for instance require compliance with a Points-Based Sys-
tem, a requirement that fits better in relation to establishment of the self-em-
ployed. Other alternatives to IP are available only when fulfilling some form of

159 Note that the EU Doha Round offer did not contain the limitation to international public law and
foreign law.

160 Note that the EU Doha Round offer and the EU-Japan agreement do not separate engineering ser-
vices and integrated engineering services, listing it as one sector.

161 EU-CARIFORUM, Art. 83, par 3.

162 Note that the GATS offer and the EU-CARIFORUM agreement listed architectural services separately
from urban planning and landscape architectural services.

163 EU-Japan, Annex 8-B-IV, par. 13.
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an economic needs test, which is, unless specifically reserved in the trade
agreements, not in line with the trade commitments. Particularly troublesome
are national entry schemes provided as alternatives which require commercial
presence. This, in essence, requires the opposite of the purpose for which IP
was included in the trade agreements. The entire idea is to liberalize service
markets for providers who do not wish to leave the home state. Moreover, IP
is available for individual service providers, and not for legal persons as those
can rely on CSS. Requiring commercial presence from self-employed natural
persons is therefore most problematic. It is for this reason that the definition
of IP in the trade agreements indeed specifically includes the requirement that
the service provider has no commercial presence in the EU.

A good example of an entry scheme which at first glance seems to fit the IP
category is formed by Bulgaria. In Bulgaria the Executive Director of the Em-
ployment Agency shall issue a permit for providing an IP service by a TCN after
the IP submits a detailed plan of providing the service throughout the duration
of the permit, on the basis of which a national long-term residence permit or a
long-stay visa is issued by the Ministry of the Interior.!®* A national long-term
residence permit or a long-stay visa may be obtained by an Independent Pro-
fessional wishing to perform a service contract and qualify for a permit to pro-
vide IP service within the meaning of the Law on Labour Migration and Labour
Mobility.1®> Considering the conditions that have to be met and the required
documents (see Figure 5.1), it becomes clear that the Bulgarian IP entry scheme
does not fit the definition provided by the international trade agreements; the
conditions include for example the size of the company receiving the IP and a
certificate concerning capability of the Bulgarian language at B1 level.

164 Art. 44. (1) of the Bulgarian Law on Labour Migration and Labour Mobility.
165 Pyrsuant to Art. 24a of the Law on Foreign Nationals in the Republic of Bulgaria.
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Figure 5.1 Conditions and requirements for IP in Bulgaria

Conditions and requirements for IP in Bulgaria

Conditions

Requirements

- according to the status, development
and public interests of the Bulgarian la-
bour market;

- when the third-country national pos-
sesses specialized knowledge, skills
and professional experience required
for the respective post.

- the offered working conditions and re-
muneration are not less favorable than
the conditions for Bulgarian citizens
for the respective category of labor;

- in the previous 12 months the total
number of third-country nationals
working for the local employer does
not exceed 20% of the average number
of employed Bulgarian nationals, na-
tionals of other Member States of the
EU, of States Parties under the Agree-
ment on the European Economic Area,
or the Swiss Confederation, and for
small and medium-sized enterprises:

35%.

The application form shall be enclosed by:

a) a brief description of the type, nature and
purpose of the provided IP service;

b) a detailed plan of the activities, for the
period of which an issue of a permit is re-
quired, in compliance with the require-
ments of Article 28, para. 2 of the Rules
on the Implementation of Law on Labour
Migration and Labour Mobility;

¢) a document(s) attesting the presence of
at least two years of professional experi-
ence;

d) a document establishing the availability
of financial resources for the pursuit of
the activity of a freelance in accordance
with the plan presented;

e) a proficiency certificate in Bulgarian at
the level of minimum B1 of the Common
European Framework Reference of the
Council of Europe;

f) a document proving that the conditions
for exercising a profession included in the
List of regulated professions in the Re-
public of Bulgaria, adopted by a decision
of the Council of Ministers on the grounds
of Article 3 of the Recognition of Profes-
sional Qualifications Act.

g) other documents under the Bulgarian leg-
islation regulating the respective type of
freelance activity, if required;

h) a copy of the page with the photograph
and personal data from the travel docu-
ment of the third-country national;

i) two color photographs - 3.5 / 4.5 cm for-
mat.

The conditions for renewal, which include prove of multiple contracts and with-
drawal, in case of lack of activities over the previous months, depending on the
duration of stay confirm that this does not relate to IP as defined at the inter-

national level.

The resulting picture is that both practitioners and authorities have little or no
knowledge of the fact that entry based on IP should be possible. The Croatian
civil servants interviewed had “not encountered this category of persons who
would invoke EU trade agreements during the procedure on their legal resi-
dence status”.'® The Lithuanian business representative interviewed also had

166 |nterview Croatian civil servants, 17 April 2020.



58 Independent Professionals (IP)

no experience with IP.1®” The German practitioners interviewed seemed not to
be 100 % sure, with the expert, whether the legislation for self-employed im-
migrants covers IP properly.'®® And the Maltese legal practitioner said that:

“the obstacles existing in Malta for independent professionals or self-em-
ployed professionals concern third country nationals. In respect of non-EU
nationals, an employment license is required and is only granted in excep-
tional cases.”*®?

Given the unfamiliarity with the FTA-IP in practice, it is not uncommon for legal
practitioners to find a ‘work around’ in case a clear FTA-IP category is absent in
national law. As an example, figure 5.2, depicted below, illustrates what alter-
natives could be suggested to an IP wanting to come to the Netherlands.

We will now provide an overview of the manners in which IP has been imple-
mented or which entry schemes come closest to it.

5.3.1 Entry scheme specifically available for Independent Profession-
als

An example of a Member State that has specifically implemented the trade
commitments relating to IP is Portugal. A temporary visa (one year maximum)
is available for the purpose of carrying out an independent professional activity.
The requirements are to have obtained a contract for provision of services as a
self-employed person and the need to demonstrate the necessary qualifica-
tions and means of subsistence.’’® Another example is formed by Cyprus,
where the national legislation indicates that entry is possible to exercise an in-
dependent profession, either through a company or personally. Note, however,
that the list of activities, as provided in the trade commitments, is not included.
Adding that list specifically would clearly implement the trade commitments.

A specific permit for IP is available in Cyprus!’?, Portugal, Romania!’? and Slo-
iq 173
venia.

167 Interview Lithuanian business representative, 10 June 2020.

168 S, 21 German Residence Act; German Expert Interview, 4 May 2020. Although there is no specific
regulations for IP section 21 (2) supposedly covers IPs in the meaning of international agreements
like the GATS or the CARIFORUM.

169 Interview Maltese legal practitioner 5 May 2020.

170 Art. 54(1), c; Art. 89 Aliens Act 23/2007, of the 4th of July; Art. 55, Regulatory Decree 84/2007, of 5t
of November. The temporary Visa for the exercise of an independent profession can also be framed
by a residence visa to exercise independent professional activity or for entrepreneurial immigrants
(articles 58 and 60) valid for 4 months, in order to apply for a residence permit). In the latter case,
longer stays exceeding one year are considered, formalized by a residence permit.

171 Regulation 9 para (1)(c) & Regulation 12 of the Alien and Migration Regulations 1972-2013.

172 Art. 24/1/b, Art.42 GEO194/2002 and for the residence permit art. 54 GEO 194/2002.

173 Slovenia explicitly implements the IP commitments in the form of a residence permit. Service provid-
ers from Japan and CARIFORUM countries are exempt from visa obligations, this may also simply be
an existing national scheme based on foreigners providing services. Slovenia limits the maximum du-
ration of the contract to one year in the fields of science, culture, sports, health and education. For
all other sectors, the duration is maximum three months, which is not in line with the EU-CARIFORUM
and EU-Japan trade agreements, Art. 26(3), Employment, Self-Employment and Work of Foreigners
Act, Art. Art. 37 Foreigners Act.
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5.3.2 General reference to entry based on international agreements

Some Member States do not explicitly refer to IP, rather providing entry on the
basis of the WTO Agreement or international trade agreements.

Croatia for example has an entry scheme based on international agreements.
This entry scheme should indeed then allow entry for a self-employed persons
who has obtained a service contract from a receiver in Croatia.'’*

Hungarian law provides the following:

Foreign nationals - other than businesses established in any EEA Member
State - may engage in providing cross-border services in the territory of Hun-
gary, where it is expressly permitted by law or international treaty.”>

This provision is not part of the migration law acts, it can be found in legislation
on investment of third-country nationals in Hungary. It is not entirely clear if
this provision would indeed lend itself for entry based on IP. Based on two in-
terviews conducted by the Hungarian expert, this should be possible, as ‘a lot
of ad hoc decisions are taken in respect of persons — including service suppliers
— when the rules are not perfectly fitting them.’*’® It should be kept in mind
that even if this provision can be applied like this in practice, this method is very
untransparent. As indicated by the Slovakian expert, it is in general possible to
enter based on trade agreements, however, no information is provided in the
legislation. This essentially means that the applicant must know and demon-
strate the possibility to rely on the trade agreements for the purpose of IP.

A general reference to entry based on international trade agreements can be
found in: Croatia, Hungary and Slovakia.

5.3.3 Entry based on national self-employment scheme

An example of a Member State that does not specifically implement the IP com-
mitments, but which does allow entry of such persons without problematic re-
strictions is the Czech Republic. A visa for business purposes is issued for up to
1 year which can be used for the purpose of IP. The conditions listed for this
visa are flexible enough to incorporate the conditions identified at the interna-
tional level.}””

An example of a long term settlement scheme for the self-employed is provided
by Austria. However, the permit for self-employment is available to persons

174 Art. 54, 76(1) point 15, 77 and 81 of Croatian Aliens Act, which provides that ‘an employment contract
or a written certificate of the conclusion of an employment contract or other relevant contract’ must
be submitted (emphasis added). This may encompass IP. However, other requirements are inter alia
an explanation of the justifiability of employment, proof of the registration of a company or repre-
sentative office in Croatia. Such conditions should not be applied to IP.

175 Act XXIV of 1988 on the investment of foreigners in Hungary, Section 3/a.

176 Information from two interviews conducted by the Hungarian expert.

177 Conditions relate to the requirement of qualifications for regulated professions, having sufficient
fund to reside in the Czech Republic and having a place to reside, Sec. 30 and following and Sec. 46
of the Act No. 326/1999 Coll., on Residence of Foreigners in the Territory of the Czech Republic.
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who ‘have committed contractually to one particular activity which shall exceed
a period of six months’. Thus, this scheme is not suitable for IP, as that concerns
temporary service provision.’®

Latvia offers TCN who are self-employed the option to apply for a temporary
residence permit for a period up to one year or up to five years if he or she is
registered in Latvia’s Commercial Register as an individual entrepreneur. The
applicant must prove s/he actively carries out economic activity and provides
economic benefits to the Republic of Latvia.l”® This resembles an economic
needs test, which does not sit well with the commitments.

This type of implementation is used in: Austria, Czech Republic, Estonia'®,
Italy8!, Latvia, Lithuania'®? and Spain?®

5.3.4 Entry schemes aimed at long term, or permanent presence

Belgium provides a clear example of an alternative for IP which relates to es-
tablishment by the self-employed. To obtain a professional card, which those
wishing to supply a service in Belgium must have, demonstration of added eco-
nomic value is necessary. This is measured by meeting an economic need of a
region, creating employment opportunities, useful investments, the economic
impact on companies in the region, promotion of export, the innovative or spe-
cialised nature of the activity, etc.’® It is clear from these examples that the
intention is to have the self-employed person add economic value to a region

178 Art. 60 NAG. Note that Austria has limited the period of stay under the EU-Japan agreement to 6
months for all sectors, instead of one year, see EU —Japan, Annex 8-B-IV, par 16.

179 Art.47.2; 67; 70 Latvian Government Regulation No.564 of 21.06.2010 On Residence Permits; Latvian
Immigration Law Art.9 (1)l Art.9(3) 7).

180 Estonian Aliens Act §192, A temporary residence permit for enterprise may be issued if the settling
of an alien in Estonia shall significantly contribute to the achievement of the purpose of the residence
permit granted for enterprise and the following conditions are met:

-an alien has a holding in a company or he or she operates as a sole proprietor;
-an alien who is applying for a temporary residence permit for enterprise as a sole proprietor is re-
quired to have the capital in the amount of at least 16,000 euros invested in Estonia.

181 Though Italy indeed allows entry based on self-employment for 1 year or longer, several conditions
attached to this visa and residence permit demonstrate that IP in the trade agreements has not been
taken into account. For instance, quota apply, while Italy does not specifically refer to this limitation
in the list of reservations under the EU-CARIFORUM or the EU-Japan agreement. Moreover, various
formal declarations and certificates are required which seem to go beyond what is required for IP,
such as an attestation of financial parameters to ‘start the relevant activity’. This does not fit the
situation that a service provider is delivering on a contract obtained in Italy, Art. 26 of Consolidated
Immigration act (LEGISLATIVE DECREE n. 286 25 July 1998), Art. 39 of Presidential Decree no.
394/1999, Interministerial decree n. 850, 11 May 2011.

182 gpecific conditions for several nationals, including Japanese apply, these can obtain entry based on
self-employment.

18 The Spanish work and residence permit for freelancers is flexible enough to fit all the conditions and
criteria provided in the trade commitments, L.O. 4/2000 Section 37&RD 557/2011 /sections 103-109.
Spain has several additional avenues for IP: Entrepreneurs permits; Permits for highly qualified work-
ers considered as “autonomos dependientes”: freelancers depending on a sole client from whom
they receive more than 75 % of incomes and National ICT permit (similar to a CSS permit) when the
IP is posted to Spain as subcontactor of the sending entity or independant freelancer.

184 Royal Decree of 2 August 1965, implementing the Law of 19 February 1965 on the exercise of self-
employed activities by foreign nationals, Belgian Official Gazette 29 September 1965.
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(such as creating employment opportunities) which has little to do with tempo-
rary service provision. Moreover, such persons automatically are registered at
the entrepreneurs’ office (application for a company number and VAT number).

The Points-Based System of the Netherlands, which is intended to provide entry
for the self-employed, is another example of this. It relates to establishment,
not temporary service provision. Another clear example is provided by Bulgar-
ian law, which requires the service provider to provide a proficiency certificate
in the Bulgarian language at B1 level. Note that these types of entry schemes
usually require some economic benefit for the host state in the form of invest-
ment or an economic needs test.

Figure 5.2 Alternative schemes used in the Netherlands'®>

Example: A Japanese architect has been commissioned a project in the Nether-
lands which will run for one year. How will his legal residence be established?

Legal Entry Category Main requirements/restrictions
ICT Directive specialist or - Establish legal presence;
manager - Establish employment relation

- Service provider must own less than 25% of the
stocks: to avoid qualification as entrepreneur in-
stead of ICT-employee; this condition is not laid
down in law but in an online Frequently Asked Ques-
tions form.8®

CSS (par. 51 Ruwav) - Establish employment relation with legal entity in
country of origin

- Requirement of employment one year prior to as-
signment is a restriction

Incidental activity™®? - Work permit exemption for business meetings

- Limited duration of max 13 weeks in 52 weeks

- Risk of qualifying as illegal employment

“Trajectory” international - Dutch recipient of service must register the project

trade relations'® - Person performing service can be employed by con-
tracting party or a contractor or director

- Limited duration of 13 weeks in 52 weeks

National start-up scheme - Establish legal presence

- Acquire the support of a Dutch trusted sponsor
business incubator operating in the migrant start-up
scheme

185 Interview Dutch legal practitioner 9 September 2020.

186 https://ind.nl/en/Documents/FAQ_ICT_Richtlijn_ENG.pdf, last visited 13 November 2020.

187 Article 1 Dutch Decree on Migrant Work.

188 Article 1k Dutch Decree on Migrant Work (see Dutch Parliamentary Documents 2014-2015, 29 861,
nr. 38, p. 18-19. “When registering a trajectory it must be demonstrated what relationship exists
between the employer established in the Netherlands and the company abroad to which the em-
ployee coming to the Netherlands is affiliated. This can be done, for example, by means of an assign-
ment or cooperation agreement. The employee can perform the activities in the capacity of em-
ployee, contractor of an employer established abroad or director/major shareholder. There is no limit
to the temporary nature of the work that takes place within a project. The duration of the work,
together with the other aspects, will be taken into account in the assessment of whether the work is
non-competitive. As a starting point, among other things, the terms from article 1, second paragraph,
BuWav can be taken. If the duration of the work remains within the terms stated there, the duration
of the work will not be objected to.” Explanatory note in the Official Dutch Gazette 2017, 134.
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- One year permit
National entrepreneurship - Establish legal presence
scheme - Meet requirements under points based system (very
small chance of success)
- Two year permit
The Netherlands has a bilateral Trade Agreement with
Japan which will facilitate this residence permit

National high-skilled migrant | - Establish an employment relation
workers scheme - Hold no more than 25% of the shares in the employ-
ing entity

- If the client/employer is not a recognizes sponsor,
hire a recognized sponsor pay-rolling company

- Comply with the income requirements

- Receive monthly salary in a bank account

This type of entry scheme is referred to by the national expert as the most likely
alternative in relation to: Belgium, Bulgaria, Germany'®?, Luxembourg, Malta*°,
the Netherlands and Poland.%?

Another example: a self-employed architect (Dominican national) established in the Do-
minican Republic. He would like to offer his services (including feasibility studies, architec-
tural programming and project management) for a residential construction project in the
Netherlands. The Dutch client wants to have the project finalized within one year from
contract signature.

Based on the EU-CARIFORUM agreement the Dominican architect should be able to en-
gage in this temporary supply of service, assuming that he meets all the eligibility condi-
tions (six years of professional experience and adequate education credentials). In addi-
tion, the Netherlands have not added any reservations to this category, therefore no addi-
tional burden, such as economic tests, should apply. However, the Dutch legislation only
allows the Dominican architect to provide this service if he establishes a company in the
Netherlands and obtains a long stay visa on this basis. In order to do so, three main criteria
must be fulfilled:

o Personal experience (education, work experience)
o Business plan (USP, price, organization, finance, market information)
o Added value for the Netherlands (innovation, investments, job creation)

In practice, this third criteria is very subjective and leaves national authorities with a lot of
room for interpretation.’? Therefore, not only is the certitude of obtaining the necessary
approvals limited, but the lead times and administrative burden are very likely to dissuade
both the Dominican national to compete for this contract and the Dutch client to grant this
contact to a provider which has to overcome such major constraints impacting his capacity
to deliver the required services in such a short amount of time.

189 There are alternatives in the form of entry for the liberal professions, however, the German expert
indicates that these require commercial presence. These provisions may be broad and discretionary
enough to cover IP, which does not seem to happen in practice, S. 21 Residence Act, S. 22 Employ-
ment Ordinance.

190 The entry schemes referred to by the Maltese expert are related to investment, highly skilled inno-
vators who are to set up a business in Malta (leading to employment opportunities in Malta) and
project leaders. None of these categories are suitable to facilitate IP entry, Criteria 3.1 of the Employ-
ment Licenses Unit guidelines.

191 poland provides a visa for the purpose of running a business which does not fit the IP definition,
Regulation of the Minister of Home Affairs and Administration of 19 April 2019 on visas for foreigners,
J.L. 2019, it. 782, Art. 2 point 4. Act on foreigners, 12.12.2013, J.L. 2020, it. 35 (Art. 142-143a).

192 See also Tesseltje de Lange ‘Welcoming Talent? A Comparative Study of Immigrant Entrepreneurs ’
Entry Policies in France, Germany and the Netherlands’ (2018)6, Comparative Migration Studies.
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5.3.5 Entry schemes that list conditions relating to longer presence

Some Member States have alternative entry schemes that sit somewhere be-
tween suitable and not suitable, because they are intended to cover investors
or self-employed persons wishing to provide a business activity in the host
state, and not just performing a single service contract. France, as an example,
provides a permit for entrepreneurs — profession libérale, for stays between 90
days and 12 months, which requires registration with the French commercial
register. Moreover, this permit requires the applicant to demonstrate ‘eco-
nomic viability’, which is not logical if an IP simply wants to deliver on a service
contract. Other conditions, which may not be problematic in light of the trade
agreements, but nevertheless do not seems to relate to IP are guarantees by a
credit institution, forecast supply and foreseeable annual revenue. All such con-
ditions are not really suitable for IP, relating more to temporarily setting up
business in France. However, these conditions are not as strict as the require-
ment to have a commercial presence, adding to the (local) economy through
investment or job-creation and other such requirements.**3 Thus, such Mem-
ber States indeed may have properly implemented IP, yet various conditions
apply that are not related to the type of activity intended by IP.

This in-between form of implementation can be seen in: France and Sweden'®,

5.3.6 No status resembling IP provided

For several Member States, the national experts report that none of the entry
schemes resemble IP to a sufficient degree. Other experts have referred to en-
try schemes, which are, however, not really suitable for entry based on IP. It
should be noted that the effect of this is similar to Member States for whom
the national expert indicates that commercial presence is required, or where
conditions are such that the entry route is in essence related to establishment.
In all these cases, no suitable entry scheme for IP is available, unless some form
of discretion is available to the authorities, which allow for a creative interpre-
tation of the legislation.1®

For Finland, no specific IP entry route exists. However, several entry categories
can be used by IP, depending on the sector they are entering and their individ-
ual circumstances.

193 Articles L.313-10 3° and R311-3 (14°) of the CESEDA Article R311-2-2 of CESEDA; Annex A of Arrété
du 28 Octobre 2016 relatif aux pieces a produire pour la demande de délivrance de la carte tempo-
raire ou pluriannuelle portant la mention « Entrepreneur/Profession libérale » Articles R. 313-16 to
R. 313-16-4 of CESEDA.

194 The Swedish expert provides that for up to 90 days, a visa for business can be obtained. However, for
over 90 days the option available relates more to setting up a business. Reference is made to owning
the business, assessment of the business plan from a financial perspective and demonstration of for
example ‘customer contacts and/or a network in Sweden’, ch 2 sec 5 para 2 and ch 2 sec 10 Aliens
Act (2005:716) ch 5 sec 10, Aliens Act (2005:716) ch 5 sec 5 second para, Aliens Act (2005:716) Mi-
gration Agency Website: <https://www.migrationsverket.se/english/private-individuals/working-in-
sweden/ selfemployment.html> Migration Agenc Website: <https://www.migrationsverket.se/ Eng-
lish/Private-individuals/Visiting-Sweden/VisitingSweden-for-business-or-a-conference.htmil>.

195 Asis suggested as an option by the German expert.
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Member States for which the experts did not refer to any entry scheme resem-
bling IP are: Denmark®®®, Finland, Greece and Ireland.

5.4 Analysis

Two Member States have an explicit entry scheme available for IP (Portugal and
Slovenia) and three Member States (Croatia, Hungary and Slovakia) provide a
general reference to entry based on the trade agreements. Explicit entry
schemes are to be preferred from the perspective of the trade agreements.
While in theory entry should be possible based on this general remark on the
trade agreements, in reality this means that the applicant and the authorities
must have detailed knowledge of the IP commitments. Clearly, this form of im-
plementation is problematic from the perspective of transparency.

Moreover, of the two states providing an explicit IP entry route, Slovenia has
limited the duration of access for IP to 3 months for most service sectors, which
is not in line with the EU-CARIFORUM and EU-Japan trade agreements.*®’ Thus,
only the Portuguese entry conditions for IP are clearly in line with the trade
agreements. In fact, the national conditions are much more liberal that the con-
ditions provided in the trade agreements, for example, the 6 years of working
experience is not listed as a condition.

As is apparent from the overview provided, most Member States have not im-
plemented IP, either specifically, or because the legislator of that Member State
considered that IP is already covered by existing national law. It is likely that
most Member States have not considered the IP category at all, which can also
be explained by the fact that IP was not originally part of the GATS commit-
ments. As such, when new trade agreements, such as the EU-CARIFORUM
agreement, entered into force, there was no provision available for IP based on
earlier implementation of GATS commitments. Be that as it may, for most
Member States, those wishing to rely on IP must search for an alternative.

Such alternatives come in several forms, and are mostly not suitable to cover
the liberalization provided in relation to IP by the trade commitments. Never-
theless, various Member States offer access up to 90 days with relative flexible
conditions which those wishing to rely on IP can therefore use.'®® Most of the
unsuitable alternatives listed above are required for stay longer than 90 days.

19 A special individual qualifications scheme exists, however, this does not resemble the IP category as
it applies to performers or artists, including singers, musicians and conductors, professional athletes
and coaches and specialized chefs who have been offered a job, Special individual qualifications §9a
par2,no7.

197 Slovenia limits the maximum duration of the contract to one year in the fields of science, culture,
sports, health and education. For all other sectors, the duration is maximum three months, which is
not in line with the EU-CARIFORUM and EU-Japan trade agreements, Art. 26(3), Employment, Self-
Employment and Work of Foreigners Act, Art. Art. 37 Foreigners Act. However, in accordance with
Slovenian legislation international obligations are hierarchically superior, as such, in case of incon-
sistency, the obligations deriving from international agreements prevail.

198 The Czech Republic and Sweden form examples of Member States that provide entry schemes usea-
ble by IP up to 90 days due to flexible conditions up to this duration.
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To be clear, the EU-CARIFORUM agreement allows access for IP up to 6 months,
and the EU-Japan agreement allows access for a cumulative period of 12

months.

Table 5.1 IP entry overview
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1 Austria (AT) [ |
2 Belgium (BE) [ ]
3 Bulgaria (BG) [ ]
4 Croatia (HR) u
5 Czech Republic (CZ) [ |
6 Cyprus (CY) u
7 Denmark (DK) [ |
8 Estonia (EE) [ | [ |
9 France (FR) u
10 Finland (FI) u
11 Germany (DE) u
12 Greece (EL) [ ]
13 Hungary (HU) u
14 Ireland (IE) [ ]
15 Italy (IT) [ |
16 Latvia (LV) [ |
17 Lithuania (LT) [ |
18 Luxembourg (LU) [ ]
19 Malta (MT) [ ]
20 Netherlands (NL) [ ]
21 Poland (PL) [ ]
22 Portugal (PT) |
23 Romania (RO) u
24 | Slovakia (SK) u
25 | Slovenia (SI) u
26 | Spain (ES) | [ | [ | [ |
27 Sweden (SE) [ |

Besides this general overview, various conditions that are clearly or likely not
in line with the IP trade commitments stand out. While we do not think that
this is deliberate, as the Member State in question did not intend the listed
alternative to cover IP, it is useful to list these problematic conditions here in

light of the recommendations for implementation of the IP category.

Italy uses a quota in relation to the alternative provided by the national expert.
As Italy made no reservation under the trade agreements, this is not in line with
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the market access provision.'® Various Member States require an investment
or economic benefit for the state or region as a condition attached to the listed
alternative for entry for IP. Such conditions are economic needs tests, which
are contrary to the market access obligation, and should be explicitly exempted
under the trade agreements. Economic needs tests can be observed in the al-
ternatives provided by the expert in relation to: Austria, Belgium, Latvia, Lux-
embourg, Malta and Poland.

France requires the applicant to provide evidence of the activity being ‘eco-
nomically viable” and the expert indicates that this in reality is the most difficult
to demonstrate to the authorities. This may be contrary to the trade commit-
ments, which simply refer to service provision by independent professionals.
Naturally, a genuine service contract in line with national requirements must
be obtained in order to rely on IP, but attesting to economic viability should not
lead to a test to verify if the IP applicant has the chance to set-up a business in
France, as that is not the intention of IP commitments. In addition, France re-
quires registration of an office at the Chamber of Commerce, which may be an
indication of an administrative hurdle to obtaining entry as IP. A similar require-
ment can be found in Slovakia, which requires in relation to the IP alternative
registry at the Trade License Authority.

5.5 Conclusions

We observe that only a few of the Member States have a national scheme that
is in accordance with the trade commitments. Our analysis shows that the
Member States are primarily providing applicants with more than a one-year
residence permit, requiring commercial presence, skills-tests, business experi-
ence, etc. Hence, these schemes are typically aiming at the establishment of
new businesses and thus not at entry as an Independent Professional as in-
tended by the FTA.

199 Art. 26 of Consolidated Immigration act (LEGISLATIVE DECREE n. 286 25 July 1998), Art. 39 of Presi-
dential Decree no. 394/1999, Interministerial decree n. 850, 11 May 2011’.
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Table 5.2 IP Entry and duration
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Austria (AT)
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Belgium (BE)

Bulgaria (BG) [ | [ |

Croatia (HR) u

Czech Republic (C2) [ | [ |

Cyprus (CY) u

Denmark (DK)

Estonia (EE)

France (FR) | [ |

Finland (FI) [ |

Germany (DE) u

Greece (EL)

Hungary (HU)

Ireland (IE)

Italy (IT) n m

Latvia (LV) [ | [ |

Lithuania (LT) [ |

Luxembourg (LU) u

Malta (MT) [ | [ |

Netherlands (NL) [ |

Poland (PL) [ |

Portugal (PT) [ | [ |

Romania (RO)

Slovakia (SK) [ | [ |

Slovenia (SI) u [ |

Spain (ES) [ | [ | [ | [ | [ |

Sweden (SE) [ |

To conclude, we observe that none of the Member States is carrying a FTA-IP
scheme in accordance with FTA commitments. Complying with the definition of
Independent Professionals within the trade agreements necessitates the Mem-
ber States to provide a one year visa without requiring the commercial pres-
ence. Although the Member States can have their own regulations regarding
the extension or renewal of the visa/permit after one year, their regulations for
the first year should be adjusted in a way that does not deviate from the com-
mitment for Independent Professionals under the trade agreements. Our anal-
ysis shows that the Member States are primarily providing applicants with more
than a one-year residence permit, requiring commercial presence, skills-tests,
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business experience, etc. Hence, these schemes are typically aiming at the es-
tablishment of new businesses and thus not Independent Professionals as in-
tended by the FTA.

By way of recommendation we suggest EU legislation to harmonize the condi-
tions of entry and stay of Independent Professionals. As for Business Visitors
and CSS, this could be tackled by revision of the Visa code as suggested in para
4.5. This would entail amending the Schengen legislation (Article 6(3) of the
Visa Regulation 2018/1806) to include a comprehensive list (in line with the
trade agreement commitments) of activities which must not give raise to the
application of the “paid activity” exception to IP. This might also require amend-
ing Annex | to the Schengen Borders Code to list all documents which could be
used for the purpose of verifying the entry conditions of an IP.

For service contracts requiring a presence longer than three months, a new
piece of legislation could be envisaged for transposition by EU Member States.
This category is not meant to integrate the labour market hence such legislation
should provide minimal administrative burden and eligibility criteria aligned
with the trade agreements. To secure equal treatment with nationals, this cat-
egory could be included under the scope of the EU Single Permit Directive
2011/98, currently explicitly excluding self-employed migrants. 2% Alterna-
tively, we suggest a separate Directive on entry conditions, procedures and
rights for self-employed third country nationals.

200 Art. 3(2) k Single Permit Directive.



6 Intra-corporate Transferees (ICT)

6.1 Introduction

Intra-corporate transferees are employees of, or partners in, a juridical person
who are temporarily transferred to an establishment of the juridical person in
the territory of another party to the trade agreement. As such, multinational
companies can send personnel to offices abroad when such is required. In prac-
tice, the EU commitments under the FTA are limited to managers and special-
ists (who possess necessary uncommon skills). In addition, graduate trainees,
sent to an office abroad for training purposes, can be included in commitments
as well.

Note that an important part of the EU’s ICT commitments are included in the
scope of the ICT-Directive 2014/66.2°! The ICT Directive covers conditions of
entry to, and residence for more than 90 days, and a maximum duration of
three years for managers and specialists, and one year for graduate trainees
(referred to in the Directive as trainee employees). The trade commitments
only provide a maximum duration, usually of three years. Thus, outside the
scope of the ICT Directive, but covered by the commitments under the trade
agreements is the transfer of personnel for just 90 days. Unless a short term
visa is waived, the trade commitments coincide with Schengen Visa require-
ments for stays up to 90 days. To prevent possible conflict with the trade agree-
ments, the Directive specifically provides that it applies without prejudice to
more favourable provisions of the trade agreements.??? Thus, there is overlap
between the ICT category as defined in the trade commitments and the Di-
rective, but there is also a gap in EU legislation, where the EU member states
have obligations in respect of intra-corporate transfers under the FTA which are
not covered by the Directive.

All three trade agreements contain a definition and a main list of conditions
that apply in order to facilitate ICT mobility. The definition and the general con-
ditions applying to ICT are provided in paragraph 2 below. Details in relation to
these conditions do vary between the agreements. Where such details vary,
this is indicated. In addition, many detailed conditions vary from Member State
to Member State. These details are provided directly after the text of the gen-
eral condition which the detail deviates from in a footnote.

Finally, an additional level of restrictions or liberalization may be found. Each
Member State may have added specific limitations or more liberal conditions
as vertical commitments in the GATS schedule of commitments. For the EU-
CARIFORUM agreement and the EU-Japan agreement, the equivalence to GATS

201 Directive 2014/66/EU of 15 May 2014 on the conditions of entry and residence of third-country na-
tionals in the framework of an intracorporate transfer (OJ 2014 L571/1), Article 4. This Directive is
not applied in Denmark and Ireland.

202 Minderhoud P and Lange T de, The Intra Corporate Transferee Directive (2018).
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vertical commitments is referred to as a list of reservations.??2 These lists are
long, detailed, and too extensive to incorporate here. They should therefore be
consulted directly. These additional reservations will be taken into account
when we describe the specific implementation in relation to each Member
State.

6.2 Conditions for ICT

ICT mobility is subject to a prior employment condition (or having been a part-
ner in the enterprise other than as majority shareholders) of at least a year. The
maximum duration of residence for ICT based on the GATS commitments varies
between the EU Member States. Most of them have set this at three years. The
GATS commitments do not include graduate trainees.?%

The GATS Mode 4 commitments on ICT ensure mobility for two categories of
natural persons. If a legal person established in a WTO Member State provides
services in an EU Member State through a branch office, it can send managers
and specialists to the EU location.?%

The GATS commitments define intra-corporate transferee as:

A natural person working within a juridical person, other than a non-profit
making organisation, established in the territory of an WTO Member, and
being temporarily transferred in the context of the provision of a service
through commercial presence in the territory of a Community Member State;
the juridical persons concerned must have their principal place of business in
the territory of a WTO Member other than the Communities and their Mem-
ber States and the transfer must be to an establishment (office, branch or
subsidiary) of that juridical person, effectively providing like services in the
territory of a Member State to which the EEC Treaty applies.?%

Managers are defined as:

a) Persons working in a senior position within a juridical person, who primar-
ily direct the management of the establishment, receiving general supervi-
sion or direction principally from the board of directors or stockholders of the
business or their equivalent, including: - directing the establishment or a de-
partment or sub-division of the establishment; - supervising and controlling

203 EU-CARIFORUM, Annex 4(d); EU-Japan, Annex 8-B-1V, par. 8. Note that both do include some remarks
in relation to all service sectors.

204 The EU revised offer made during the Doha Round negotiations would add Graduate trainees to the
EU’s mode 4 commitments, EU Revised Offer, horizontal Mode 4 commitment.

205 \WTO (CTS) 2006 (EU Consolidated GATS Schedule), horizontal Mode 4 commitment, under i(a) and
(b) and footnote 7.

206 Specific details for each Member State: Italy defines intra-corporate transferee as a natural person
working within a juridical person constituted as a SPA (joint stock company) or a SRL (capital stock
company with limited responsibility), WTO (CTS) 2006 (EU Consolidated GATS Schedule), horizontal
Mode 4 commitment, footnote 7.
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the work of other supervisory, professional or managerial employees; - hav-
ing the authority personally to hire and fire or recommend hiring, firing or
other personnel actions.

And specialists are defined as:

b) Persons working within a juridical person who possess uncommon
knowledge essential to the establishment's service, research equipment,
techniques or management. In assessing such knowledge, account will be
taken not only of knowledge specific to the establishment, but also of
whether the person has a high level of qualification referring to a type of work
or trade requiring specific technical knowledge, including membership of an
accredited profession.

EU - CARIFORUM

The EU — CARIFORUM agreement adds to the terminology used in the GATS
commitments for ICT (and BV), without substantively changing the concepts
used. The FTA includes the term key personnel, which refers to those that are
somehow involved in the setting-up or managing the activities of a commercial
presence. Thus, the ICT category is included in the key personnel category.

‘key personnel’ means natural persons employed within a juridical person of
the EC Party or of the Signatory CARIFORUM States other than a non-profit
organization and who are responsible for the setting-up or the proper con-
trol, administration and operation of a commercial presence; ‘key personnel’
comprise ‘business visitors’ responsible for setting up a commercial presence
and ‘intra-corporate transfers’. 2%

Intra-corporate transfers is defined similarly as the GATS definition. It includes
managers and specialists. The only difference in comparison to the GATS defi-
nition is the change of the word ‘services’ to ‘production’ in the specialist cate-
gory. As such, specialists are: ‘Persons working within a juridical person who
possess uncommon knowledge essential to the commercial presence's produc-
tion, research equipment, techniques or management.’ This change relates to
the broader scope of the EU — CARIFORUM FTA which is no longer confined to
services trade only.2%8

207 EU — CARIFORUM, Article 80(2)a.

208 Specific details for each Member State: Scope of intra-corporate transfers BG: The number of intra-
corporate transferees is not to exceed 10 % of the average annual number of the EC citizens em-
ployed by the respective Bulgarian juridical person: Where less than 100 persons are employed, the
number of intra-corporate transferees may, subject to authorisation, exceed 10 %. HU: Unbound for
natural persons who have been a partner in a juridical person of the other Party. Managing directors
and auditors AT: Managing directors of branches of juridical persons have to be resident in Austria;
natural persons responsible within a juridical person or a branch for the observance of the Austrian
Trade Act must have a domicile in Austria. Fl: A foreigner carrying on trade as private entrepreneur
needs a trade permit and has to be permanently resident in the EC. For all sectors, except telecom-
munications services, nationality condition and residence requirement for the managing director of
a limited company. For telecommunications services, permanent residency for the managing direc-
tor. FR: The managing director of an industrial, commercial or artisanal activity, if not holder of a
residence permit, needs a specific authorisation RO: The majority of the commercial companies' au-
ditors and their deputies shall be Romanian citizens SE: The managing director of a juridical persons
or a branch shall reside in Sweden.
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Note that graduate trainees are defined separately, as these are not considered
key personnel.

‘graduate trainees’ means natural persons of the EC Party or of the Signatory
CARIFORUM States who have been employed by a juridical person of that EC
Party or Signatory CARIFORUM State for at least one year, possess a univer-
sity degree and are temporarily transferred to a commercial presence or to
the parent company of the juridical person in the territory of the other Party,
for career development purposes or to obtain training in business techniques
or methods?%2;210

The actual commitment for key personnel in relation to market access is: the
abolishment of limitations on the total number of natural persons in the form

of

numerical quotas or a requirement of an economic needs test.?!! Moreover,

national treatment is committed to as well as discriminatory limitations are no
longer allowed.?'? Furthermore, the temporary entry and stay of key personnel
and graduate trainees shall be for a period of up to three years for intra-corpo-
rate transfers, and one year for graduate trainees.?'3

EU —Japan

The EU - Japan agreement defines intra-corporate transferees as:

natural persons who have been employed by a juridical person of a Party or
have been partners in it for a minimum of one year prior to the date of their
application for entry and stay in the other Party territory, and who are tem-
porarily transferred to an enterprise in the territory of the other Party belong-
ing to the same group of the juridical person.?**

The following categories are indicated:

2

Q

9

210
211

212

213
214

(Original footnote): The recipient commercial presence may be required to submit a training pro-
gramme covering the duration of the stay for prior approval, demonstrating that the purpose of the
stay is for training. For Spain, France, Germany, Austria and Hungary, training must be linked to the
university degree which has been obtained.

EU — CARIFORUM, Article 80(2)b.

Specific details for each Member State: BU and HU reserve the right to impose an economic needs
test for graduate trainees.

EU — CARIFORUM, Article 81 which has to be read in conjunction with the chapter containing Mode
3 commitments as the liberalization of the key personnel category is limited to the liberalization of-
fered in Mode 3. Essentially that chapter liberalizes all sectors with a few specific exceptions. The
exceptions, which are the sectors not subject to Mode 3 liberalization and therefore also not to key
personnel movement are: mining, manufacturing and processing of nuclear materials; production of
or trade in arms, munitions and war material; audio-visual services; national maritime cabotage; and
national and international air transport services, whether scheduled or non-scheduled, and services
directly related to the exercise of traffic rights, other than: (i) aircraft repair and maintenance services
during which an aircraft is withdrawn from service; (ii) the selling and marketing of air transport ser-
vices; (iii) computer reservation system (CRS) services; (iv) other ancillary services that facilitate the
operation of air carriers, such as ground handling services, rental services of aircraft with crew, and
airport management services.

EU — CARIFORUM, Article 81.

EU Japan Agreement, Article 8.21. d.
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(A) managers: persons working in a senior position, who primarily direct the
management of the enterprise, receiving general supervision or direction
principally from the board of directors or from stockholders of the business
or their equivalent, including at least: (1) directing the enterprise or a depart-
ment thereof; (2) supervising and controlling the work of other supervisory,
professional or managerial employees; or (3) having the personal authority
to recruit and dismiss or to recommend recruitment, dismissal or other per-
sonnel-related actions.

(B) specialists: persons who possess specialised knowledge essential to the
enterprise's production, research equipment, techniques, processes, proce-
dures or management. In assessing the essential knowledge, account shall
be taken not only of knowledge specific to the enterprise, but also of whether
the natural person has a high level of qualification referring to a type of work
or trade requiring specific technical knowledge, including membership of an
accredited profession.

The permissible length of stay in general is three years with possibility for ex-
tension to the discretion of the EU Member State.?> Detailed provisions on
transparency apply, including a separate understanding relating to procedural
requirements, return and readmission. The scope and obligations as defined in
the investor section applies to mobility of ICT.2%¢ Unless otherwise provided in
the Annexes containing the reservations, limitations on the number of ICT
granted entry are no longer allowed.?Y’

The EU — Japan FTA does not provide movement rights for graduate trainees.

Besides the conditions part of the definitions provided above, all three trade
agreements require the intra corporate transferee to be employed at least a
year by the juridical person before a transfer to a commercial presence in the
EU.

6.3 Overview Implementation ICT

Some Member States had entry schemes in place on the basis of the trade
agreements, but for many Member States this was not the case. Due to the
need to implement the EU-ICT Directive, ICT is probably the category of the

215 EU — Japan, Annex 8-B-lll, par 6. Specific details for each Member State: AT, CZ, SK, UK: Intra-corpo-
rate transferees need to be employed by an enterprise other than a non-profit organisation, other-
wise: Unbound. BG: The number of foreign natural persons employed within a Bulgarian enterprise
may not exceed ten per cent of the average annual number of citizens of the European Union em-
ployed by the respective Bulgarian enterprise. If less than 100 persons are employed, the number
may, subject to authorisation, exceed ten per cent. CY: The number of foreign natural persons em-
ployed within a Cypriot enterprise may not exceed ten per cent of the average annual number of
citizens of the European Union employed by the respective Cypriot enterprise. For small and medium
enterprises the number of foreign personnel under this category may be subject to authorisation. Fl:
Senior personnel needs to be employed by an enterprise other than a non-profit organisation. HU:
Natural persons who have been a partner in an enterprise do not qualify to be transferred as intra-
corporate transferees. LT: Maximum length of stay is three years, EU — Japan, Annex 8-B-Ill, par 8.

216 Articles 8.20(1), 8.22-8.24, EU — Japan.

217 Article 8.25, EU — Japan.
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trade agreement that is most recognized as well as most implemented. It is not
always clear whether the entry routes available in the Member States for ICT
are specific implementation of the trade agreements or of the EU-ICT Directive.
Denmark, which is not taking part in the ICT Directive, does not have a specific
entry scheme for ICT. Only for trainees a specific entry scheme is available,
which allows entry for a person in training at a company. It is a different scheme
than the category of trainee in the FTAs as the Danish scheme requires employ-
ment at a company in Denmark for shorter period of time with education or
training as purpose.?*®

6.3.1 Specific entry scheme for ICT based on trade agreements

While no specific reference to the trade agreements is made, several Member
States have entry routes which refer to the definitions and conditions as pro-
vided in the trade agreements. Bulgaria has a residence permit, which is
granted after decision by the Executive Director of the Employment Agency.
The definitions and conditions for managers, specialists and graduate trainees
follow the trade commitments. The duration of the residence permit is 3 years
for managers and specialists and 1 year for graduate trainees. Note that entry
may be refused in line with the Directive if the branch office was set up for the
sole purpose of ICT.2%®

The Czech Republic has a specific Intra-Company Employee Transfer Permit
which can be obtained by managers, specialists and graduate trainees on con-
ditions similar to the trade agreements. Similar to Bulgarian rules, the duration
of the card is 3 years for managers and specialists and 1 year for graduate train-
ees. Entry may be refused if the branch office was set up for the sole purpose
of ICT.2%0

Ireland has a specific entry scheme for all three ICT categories, which however
does not cover a transfer of only up to three months. Minimum wage require-
ments are imposed, senior management and key personnel must earn 40.000
euro annually, whereas trainees must earn 30.000 euro annually. The alterna-
tive for ICT up to three months would be the Atypical Working Scheme, which
deals with atypical short term employment, or other employment situations
not governed by the Irish Employment Permits Act.?%!

Slovakia has explicitly implemented the ICT category as provided in the GATS.
Later, an additional route was created to implement the EU ICT Directive as
well. As such, the old route now applies to ICT up to 90 days, whereas the new
scheme implementing the directive applies to ICT of 90 days and more.

218 §9 a par. 2 no. 6.

213 Article 33p of the Law on Foreign Nationals in the Republic of Bulgaria.

220 Sec. 42k of the Act No. 326/1999 Coll., on Residence of Foreigners in the Territory of the Czech Re-
public.

221§, 3 A(2)(d) of the Employment Permits Act 2006, as amended by the Act of 2014, Employment Per-
mits Regulations (S.I. No. 95 of 2017).
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Slovenia’s ICT entry scheme generally follows the trade commitments. How-
ever, regarding the host entity, it is necessary that this entity is actively engaged
in business. One condition to demonstrate this is that the branch, if registered
for less than 6 months, has invested at least 50.000 euro in the business activity
in which the ICT will perform work, or in each of the last 6 months prior to the
ICT application, had an inflow from the business activity in the amount of at
least 10.000 euro.???

A specific entry route for ICT is available in Bulgaria, the Czech Republic, Fin-
land, Italy??3, Latvia??4, Lithuania??®, Luxembourg??®, Malta??’, the Nether-
lands??8, Portugal®?°, Romania?3? and Slovakia.

6.3.2 General reference to entry based on international agreements

Some Member States do not explicitly refer to ICT, rather providing entry on
the basis of the WTO Agreement or international trade agreements. Croatia has
an entry scheme based on international agreements. As such, managers, spe-
cialists and graduate trainees can obtain a residence and work permit based on
the conditions specified in the international agreement. Specifically mentioned
conditions are a prior employment condition of 9 months for managers and
specialists, and 6 months for graduate trainees. Residence and work permits
granted on this basis are subject to an annual quota.?3!

Germany provides a residence title for a posting duration of up to 90 days based
on a general reference to entry based on the international commitments. 232 For
postings over 90 days, the ICT permit or Mobile-ICT permit (thus entry based
on Directive 2014/66) is applicable.

A general reference to entry based on international trade agreements can be
found in: Croatia and Germany.

222 Art. 45.b Foreigners Act, Art. 21,23 Employment, Self-employment and Work of Foreigners Act.

223 Art. 27 and Art. 27 quinquies of the Consolidated Immigration Act (Legislative Decree n. 286, 25 July
1998).

224 Art. 9, 10-17, 23 Immigration Law of 31.10.2002.

225 Art. 2 (232), par. 42 of Art. 40(1), par. 1 of Art. 442(1), Art. 58(4) of the Alien’s Law.

226 Note that Luxembourg amended the original entry scheme which applied to ICT, to implement the
EU ICT-Directive. Articles 47 to 47(6) of the modified law of 29 August 2008 on the free movement of
people and immigration, Article 141 and 142 of the Luxembourg Labour Law.

227 Art 2 ad 17 of the Conditions of entry and residence of Third Country Nationals in the framework of
an Intra-Corporate Transfer Regulations, S.L. 217.21.

228 putch policy guidance on Labour Migration (Uitvoeringsregels behorende bij de artikelen 2,6, 7 en 8
van de Regeling uitvoering Wet arbeid vreemdelingen, par 52 and 53.

225 According to Portuguese Law, a work visa is not required, only legal entry in order to ask for an ICT
legal permit and this applies to all three categories. Several documents can be dismissed if the com-
pany is part of a list made by the Economy and Internal Affairs ministries, this certification is valid for
five years. The residency permit is valid for one year and renewed for the same period up to three

years for managers and specialists and one year for trainees. - Art. 3,1, gg), hh), ii), jj) and kk) and
124-Ato 124-1, Aliens Act 23/2007, of 4th of July and Art. 62-B, Regulatory Decree 84/2007, of 5th of
November.

230 Art. 26 GO 25/2014.
231 Art. 54, 80(3) and 79a(3) of the Croatian Aliens Act.
225,29 p. 5 of the employment ordinance.
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6.3.3 Implementation based on Directive 2014/66

Other Member States do not specify between entry based on the trade agree-
ments and the EU ICT Directive. To be clear, The Netherlands, as an example,
has a specific entry scheme for ICT based on the trade agreements, as well as
an entry scheme for ICT based on the EU Directive. As a specific scheme exists,
we do no list The Netherlands in this category, as ICT based on the trade agree-
ments is possible without relying on the provisions that implement Directive
2014/66.

As an example, Austria has an entry scheme based on the EU Directive which
thus also covers ICT based on the trade commitments. The definitions used, and
the conditions imposed follow those listed in the trade agreements. A prior em-
ployment condition of 9 months applies.?*3

Belgium has also transposed the EU Directive. While the legislation is in place,
it is (at the time of writing) not yet operational. As such, currently, it is neces-
sary to rely on a specific work permit available for managerial staff and special-
ized technicians.?3* Graduate trainees are exempted from a work permit obli-
gation, if they do not stay longer than 3 months.

While the managerial staff permit seems to be in line with the conditions in the
trade agreement, this is not the case for the work permit available for special-
ists. Specialists can either rely on a work permit for specialized technicians re-
lates to installing and/or repairing machinery or equipment produced, supplied
or designed by the foreign employer on the client site. This definition is far too
narrow to cover the trade agreements. Moreover, the maximum duration of
this work permit is six months. Alternatively, specialists could fit under the
highly skilled worker category, which has as its requirement that the applicant
possesses a bachelor’s degree (at least 3 years of university).

For all categories the ICT must earn a certain yearly income, which varies de-
pending on the Belgian region. Managers must earn at least 68,314 euro in Flan-
ders, 55,431 euro in Brussels and 71,521 euro in Wallonia. For highly skilled
workers, as the alternative for entry as an ICT specialist, this is a grossly salary
of 42,696 euro for Flanders, 44,344 euro for Brussels and 42,869 euro for Wal-
lonia. For Graduate trainees the salary requirement is 42,696 euro for Flanders,
42,869 euro for Wallonia and 27,715 euro for Brussels. Entry for all three cate-
gories is further conditional on a Legalized Police Clearance Certificate.

233 Par 58 NAG and 18a AusIBG.

234 Flanders: Decision of 7 December 2018 of the Flemish Government implementing the Law of 30 April
1999 on the employment of foreign workers, Belgian Official Gazette, 21 December 2018, art. 16,
Wallonia: Decision of 16 May 2019 of the Walloon Government relating to the occupation of foreign
workers and repealing the Royal Decree of 9 June 1999 implementing the Law of 30 April 1999 relat-
ing to the occupation of foreign workers, Belgian Official Gazette, 19 June 2019, art. 15, Brussels:
Royal Decree of 9 June 1999 implementing the Law of 30 April 1999 relating to the occupation of
foreign workers, as amended by Decision of 16 May 2019 of the Government of the Brussels-Capital
Region, Belgian Official Gazette, 25 July 2018 and Decision of 16 May 2019 of the Government of the
Brussels-Capital Region, Belgian Official Gazette, 4 June 2019.
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France forms the example of a Member State that has specific entry schemes
for the ICT categories for a duration of 90 days or longer, whereas entry up to
90 days is regulated by a different, less specific entry route.

Up to 90 days, managers and specialists can rely on a work permit exemption
scheme for certain categories of activities. Note that for activities not covered,
this form of implementation is insufficient, as the trade agreements scope re-
lates to the function of the migrant (manager or specialist), and not the activity.
For over 90 days, a specific entry scheme is available. The requirement of 3-
month seniority of the transferee was changed to a 6 months requirement in
2018.23° For graduate trainees a specific entry route exists for a maximum du-
ration of 1 year which in essence follows the conditions of the trade agree-
ments.23¢

Implementation based on the transposition of Directive 2014/66 can be found
in: Austria, Belgium (unfinished), Estonia®3’, France, Germany, Greece?38, Hun-
gary?®, Poland?%?, Spain?*!, Slovenia?*? and Sweden.?*3

An interesting trend can be noticed after a few years of practical experience with
EU ICT permit applications. This merits to be highlighted. While the EU ICT scheme
was primarily designed for intra-company transfers, i.e. manager/specialist/trainee
temporarily assigned from one company entity outside the EU to a company entity
established in an EU country for the purpose of knowledge/skills transfer, on a
practical level we can notice that another scenario is more frequent across multi-
national companies. In fact, the EU ICT scheme is frequently used for putting (ad-
ditional) staff at the disposal of the EU based group entity to help with the delivery
of a service contract established between the EU based entity and the client(s)
based in the same country or several other EU country(ies).

235 Assignment of less than 90 days par 180-day period: Short term work permit exemption scheme:
Article L5221-2-1 and D. 5221-2-1 6° of Labour Code. Short term work permit: Article L1262-1 2° of
Labour Code. Assignment between 3 and 12 months: Article R311-3 (13°) and L 311-1 of the CESEDA
and Article L313-24 of the CESEDA. Assignment between 12 and 36 months: Article L313-24 of the
CESEDA.

236 Article R311-3 (13°) and L 311-1 of the CESEDA and Article L313-24 of the CESEDA.

237 Aliens Act par43 p 9, par 106 Ig 13 and 14.

238 Article 127 para A 1 of Law 4251/2014.

239 TCNA Section 2/A, section 6(3) and 20/E, Government Decree 114/2007m.

240 Note that Poland provides entry for ICT from 90 days to 3 years (one for trainees), and also has a
possibility of short-term mobility as ICT, covering the first three months. Regulation of the Minister
of Home Affairs and Administration of 19 April on visas for foreigners, J.L. 2019, it. 782, Article 2 point
22; Act on foreigners, 12.12.2013, J.L. 2020, it. 35, Article 139a and further.

241 Ley 14/2013 Section 73-74.

242 Art. 45 b-f of the Foreigners Act.

243 For ICT not covered by the implementation of the EU Directive, the general rules will apply (ICT up to
90 days), which means obtaining a work permit. An exception applies to specialists, those do not
require a work permit (ch 5 sec 5. 10 Aliens Ordonance). Ch 6b secs 1 and 2 Aliens Act (2005:716), ch
6b secs 3 Aliens Act.




78 Intra-corporate Transferees (ICT)

6.3.4 Multiple entry schemes

In Germany, several entry routes can be used for managers and specialists,
which allows firms choice between deploying ICT in the narrow sense of keep-
ing the home contract or opting for a local hire in Germany. Essentially three
entry categories are available, entry channels for a short-term stay - stay with
a Schengen visa or a visa waiver or visa-free stay based on the ICT Directive,
entry for long term ICT and entry for managers and highly qualified persons
who are employed locally.?** For graduate trainees several options are available
as well. Up to 90 days entry based on a Schengen visa for ICT training purpose,
for longer stays entry based on the ICT Directive, and based on a provision
which allows entry based on the GATS and trade agreements in general.?*
Short term entry for ICT, or any form of entry based on Mode 4 is also possible
based on the general reference to entry based on Mode 4. Austria has a similar
additional entry scheme, besides the ICT Directive in the form of the Settlement
Permit Special Cases of gainful employment (in combination with the exception
from the Foreigners Employment Act for special managers)?®.

Table 6.1 Types of ICT entry routes used in the Member States
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Austria (AT) [ |
Belgium (BE) u
Bulgaria (BG) [ |
Croatia (HR) ]
Czech Republic (C2) [ |
Cyprus (CY)
Denmark (DK)
Estonia (EE) [ |
France (FR) u
Finland (FI) u
Germany (DE) | [ |
Greece (EL) u
Hungary (HU) [ |
Ireland (IE) u
Italy (IT) [ |
Latvia (LV) [ |

244 5,19 par 1 Residence Act, S. 19¢ Residence Act; S. 3 Employment Ordinance.
245§ 17 Employment Ordinance, S 19(a) and (b) Residence Act.

246 See: <https://www.migration.gv.at/en/types-of-immigration/permanent-immigration/other-forms-
of-settlement/>.
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Lithuania (LT) [ |
Luxembourg (LU) [ |
Malta (MT) [ |
Netherlands (NL) [ |
Poland (PL) [ |
Portugal (PT) [ |
Romania (RO) [
Slovakia (SK) [ |
Slovenia (SI) [ |
Spain (ES) [ |
Sweden (SE) [ |

6.4 Analysis

The main issue in relation to the implementation of the ICT category, as pro-
vided in the trade agreements, is that the international commitments clearly
cover ICT mobility shorter than 90 days, whereas the EU-Directive has a scope
that starts from 90 days. To comply with the trade agreements, it should be
possible to find an entry route for ICT for a duration of up to three years (1 year
for graduate trainees, which are included in the EU — CARIFORUM agreement).
As the EU-ICT Directive offers access under the same conditions as the trade
agreements, ICT over 90 days is well covered if the ICT Directive is implemented
correctly.

According to our analysis, improvements can be made in respect of the imple-
mentation of the FTA regarding at least the following four aspects. Firstly, it
should be noted that the EU legal migration directives, including the ICT Di-
rective, allow for the use of numerical quota (volumes of admission, following
from Article 79(5) TFEU). Numerical quota may not, however, be imposed un-
der the trade commitments, unless scheduled. As only Bulgaria has scheduled
a quota in relation to ICT, it is not possible for the Member States to introduce
quota without contradicting their GATS commitments.?*’ Secondly, not all
Member States seem to provide access for ICT shorter than 90 days under the
conditions of the trade agreements. Thirdly, we have seen some conditions
adopted by some Member States which may be problematic when it comes to
the access provided by the trade agreements, as these conditions are not spe-
cifically listed in the international agreements, which goes to the obligation of

247 Only Bulgaria has scheduled quota in the FTAs indicating that a maximum of 10% of a companies staff
can be foreigner/ICT.
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transparency. Fourthly, a specific annual yearly income minimum, which is not
specifically mentioned in the trade agreements, other than complying with la-
bour law in general, is imposed by Belgium, Ireland and the Netherlands. 248

Unproblematic from the perspective of the trade agreements is, according to
our reading of the trade agreements, that some Member States want to ensure
the genuine nature of the transfer. For this purpose some Member States re-
quire that a commercial presence must not be established mainly for the pur-
pose of ICT, which is in line with the ICT Directive (Austria, Bulgaria, Czech Re-
public, Greece, Hungary, Malta, Sweden). Such conditions are intended to pre-
vent ICT being used for entry of temporary labour. In some other Member
States, a condition relating to the office in the home state applies as well, in the
form of the condition that the undertaking in the home state must exercise a
real economic activity (Austria, Greece). Slovenia imposes this criterion on the
commercial presence located in its territory, thus on the host entity.

6.5 Conclusions

All Member States have an option available for ICT. This category is well recog-
nized, not very controversial and simply implementing the EU ICT Directive,
which is obligatory under EU law, already suffices to cover implementation of
the trade agreements for ICT for longer than 90 days. This includes enforce-
ment of the right to work at a clients’ site.

However, as the trade agreements simply allow access for ICT for a period of
one day up to three years (one year in the case of graduate trainees) under the
conditions of the trade commitments, ICT up to 90 days should be clearly cov-
ered as well. As this is not the case in all Member States, this is a gap in EU
legislation.

As recommended in para. 3.6 and 4.5 we suggest EU legislation for assignments
shorter than 90 days to ensure that the legal entity involved in the ICT performs
a genuine economic activity. Such conditions should not, however, lead to ad-
ditional restrictions which are not specifically listed in the trade commitments.
For example, the trade agreements in general specify that national labour law
continues to apply, yet imposing higher income requirements than those appli-
cable for domestic workers will not be in line with the trade agreements.

248 The Netherlands, informally (published in online FAQ, not in legislation), applies an income require-
ment as well. “The remuneration must be in accordance with market conditions, which is considered
to be the case if the salary is in accordance with the salary threshold set in the national highly skilled
migrants’ scheme,
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7.1 Introduction

Of the three investigated trade agreements, only the EU — CARIFORUM and the
EU — Japan FTA refer to investors. No commitments on this category are in-
scribed under the GATS. Investors, as will become apparent from the descrip-
tion of the definition of this category provided below, only derive mobility
rights from the EU — Japan FTA.

The mobility rights provided in the EU — Japan FTA to the investor category
should be read in conjunction with the general investment liberalization pro-
vided in that agreement.

This chapter will therefore provide a brief overview of the scope of investment
liberalization. However, the focus will lie on the mobility rights provided to nat-
ural person investors. In our opinion, the correct manner to assess these rights
is as follows:

1. If a specific investment constitutes an establishment of an enterprise (a ju-
ridical person, branch or representative office), and if the conditions apply-
ing to this form of investment liberalization as provided in the FTA are ful-
filled, then

2. the natural person who establishes that enterprise is granted the mobility
rights provided by the FTA.

Consequently, correct implementation requires that the Member States indeed
allow the establishment of an enterprise under the conditions as provided in
the FTA and allow the investor entry and residence under the conditions as pro-
vided in the FTA. Our analysis shows that the Member States may have investor
visa schemes in place, but these differ in many ways from the mobility of inves-
tors foreseen in the EU — Japan FTA.

7.2 Definition and conditions

The EU — CARIFORUM agreement connects investors to commercial presence
(Mode 3). Investor is defined as:

(b) ‘investor’ means any natural or juridical person that performs an eco-
nomic activity through setting up a commercial presence;

(c) ‘investor of a Party’ means a natural or juridical person of the EC Party or
a natural or juridical person of a Signatory CARIFORUM State that performs
an economic activity through setting up a commercial presence;
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Throughout the agreement, including the Annexes and the reservations, the
term investor, when used in relation to a natural person, is therefore consist-
ently connected to setting up a commercial presence. Phrased differently, no
mobility is provided to investors in relation to for instance port-folio invest-
ment.

This connection which grants rights (such as market access and national treat-
ment) to both a natural person investor and a juridical person investor begs the
guestion whether a natural person investor is also directly granted mobility
rights.

Article 81(1), on mobility rights, indicates the following:

(...) the EC Party and the Signatory CARIFORUM States shall allow investors
of the other Party to employ in their commercial presences natural persons
of that other Party provided that such employees are key personnel or grad-
uate trainees as defined in Article 80. The temporary entry and stay of key
personnel and graduate trainees shall be for a period of up to three years for
intra-corporate transfers, 90 days in any 12-month period for business visi-
tors, and one year for graduate trainees.

Thus, the natural person investor may send its key personnel to the commercial
presence, and when the investor fits the term ‘key personnel’ him or herself
(which means the investor is also an ICT manager, or BVE), mobility rights are
granted. As the term investor is defined as ‘any natural or juridical person that
performs an economic activity through setting up a commercial presence’ we
do not think that any natural person not being an ICT manager or BVE would fit
this definition. As such, the term investor in the EU — CARIFORUM agreement
does not add an additional category of natural persons enjoying mobility rights.

The EU — Japan agreement is different, as those enjoying mobility rights are
clearly defined in the form of 5 separate categories, each in a hierarchically
equal sub paragraph (Article 8.21(a)-to(e)). These categories are: BVE, CSS, IP,
ICT and Investors. Thus, contrary to the EU-CARIFORUM agreement, investors
appears to be a stand-alone category.

Article 8.20(2), in the section on entry of natural persons provides:

This Section applies to measures by a Party affecting the entry into that Party
by natural persons of the other Party, who are business visitors for establish-
ment purposes, intra-corporate transferees, investors, contractual service
suppliers, independent professionals and short-term business visitors, and to
measures affecting their business activities during their temporary stay in the
former Party.

Investors is defined as:

natural persons who establish an enterprise, and develop or administer the
operation of that enterprise in the other Party in a capacity that is supervisory
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or executive, and to which that person or the juridical person employing that
person has committed, or is in the process of committing, a substantial
amount of capital.

Note that Article 8.2 defines "enterprise" as a juridical person or branch or rep-
resentative office. Further, establishment means the setting up or the acquisi-
tion of a juridical person, including through capital participation, or the creation
of a branch or representative office with a view to establishing or maintaining
lasting economic links.24°

While thus presented as a separate category, again investor is clearly con-
nected to establishing an enterprise and thereafter developing or administer-
ing the operation of that enterprise. The difference with the EU — CARIFORUM
agreement relates to the fact that investors under the EU — Japan agreement
not only relates to commercial presence, where a branch office of the mother
company in the home state is set-up, but also to the establishment of a new
company in the host state, thus without a parent company existing in the home
state.

Note that to rely on this form of mobility an investor needs to comply with sev-
eral requirements:

1) Establish an enterprise (either setting up or acquisition), and

2) develop or administer the operation of that enterprise in a capacity that is
supervisory or executive, and

3) to which that person or the juridical person employing that person has
committed, or is in the process of committing, a substantial amount of cap-
ital.

As such, in addition to mobility rights granted to BVEP and ICT, which relate to
the creation of a branch office, rights are now also granted to those who estab-
lish or acquire a company or branch office in the host state and develop or ad-
minister the operation of that company.

The investor category closely resembles the BVEP and ICT category, which pro-
vide mobility rights in relation to a commercial presence, as the investor cate-
gory now also covers establishment not related to a branch office. Thus, Article
8.25 logically addresses entry and residence rights to BVEP, ICT and investors
simultaneously. This provision furthermore provides that limitations on the to-
tal number of natural persons granted in the form of numerical quotas or the
requirement of an economic needs test are no longer allowed.

7.3 Investment liberalization

To fully understand the scope of the mobility rights granted to investors, it is
necessary to discuss the extent of investment liberalization provided in the FTA.

245 EU - Japan, Art. 8.2(i).
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We will present a general overview, however, it is beyond the scope of this re-
port to discuss the details of investment liberalization. Our basic assumption is,
if the establishment of an enterprise is covered by the FTA, this triggers the
mobility provisions and commitments on investors, which will therefore need
to be respected by the Member States.

As explained, the investor category is limited to those who establish an enter-
prise. An enterprise is a juridical person or branch or representative office. The
FTA defines establishment as:

the setting up or the acquisition of a juridical person, including through cap-
ital participation, or the creation of a branch or representative office, in the
European Union or in Japan respectively, with a view to establishing or main-
taining lasting economic links?*°

Investment liberalization essentially follows the familiar pattern of prohibiting
restrictions on market access and providing national treatment (non-discrimi-
nation) in relation to establishment.

Thus, on the basis of the market access provision numerical restrictions, includ-
ing economic needs test, are no longer allowed, as are numerical restrictions
on the total value of transactions or assets, the number of operations or the
total quantity of output. Restrictions on the participation of foreign capital in
terms of maximum percentage limit on foreign shareholding or the total value
of individual or aggregate foreign investment are no longer allowed as well, as
are restrictions on the total number of natural persons that may be employed
in a particular sector or that an enterprise may employ and who are necessary
for, and directly related to, the performance of the economic activity in the
form of numerical quotas or the requirement of an economic needs test. Fi-
nally, restrictions or requirement of specific types of legal entity or joint venture
through which an entrepreneur of the other Party may perform an economic
activity are also prohibited.

National treatment essentially requires non-discrimination in relation to estab-
lishment by nationals.

As foreign investments can be hindered by other types of measures as well, the
FTA includes the prohibition of nationality requirements for members of the
board, as well as a prohibition on performance obligations.?** Importantly, var-
ious exemptions and derogations apply as well. This includes the exemption
grounds (for instance based on public policy and privacy) and denial of benefits
(for instance based on national security and human rights).?>? Finally, the right
to regulate certain measures (in relation to domestic and foreign establish-
ments) is expressly recognized in Article 8.1:

250 EU - Japan, Art. 8.2(i).
251 EU - Japan, Art. 8.10 and 8.11.
252 EU - Japan, Art. 8.3 and 8.13.
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For the purposes of this Chapter, the Parties affirm their right to adopt within
their territories regulatory measures necessary to achieve legitimate policy
objectives, such as the protection of public health, safety, the environment or
public morals, social or consumer protection or the promotion and protection
of cultural diversity.

Importantly, the Member States have inscribed various reservations.?>® A ran-
dom example of such a reservation is the Hungarian reservation in relation to
market access. Commercial presence should take a form of limited liability com-
pany, joint-stock company or representative office. Furthermore, initial entry
as a branch is not permitted except for financial services.

As indicated, discussing the details under which establishment of an enterprise
is possible is beyond the scope of this report, and requires a careful analysis of
the scope of the provisions relating to investment liberalization, the exemption
grounds and similar limitations and the extensive list of reservations in the An-
nex.

7.4 Implementation in the Member States

In order to implement the trade commitments relating to investors, which are
from the FTA studied in this report, only included in the EU — Japan FTA, the EU
Member States need to have an entry scheme allowing one year residence for
those that develop or administer, in a supervisory or executive capacity, the
operation of a company, involving a substantial amount of capital. An economic
needs test, quota, specific requirements relating to the investor (for instance
the need to have a university degree) or the requirement that the investment
will lead to a growth in employment opportunities for locals are not listed in
the general provisions.

We will provide an overview of the investor related entry schemes applicable
in the Member States and the types of conditions that apply to them. Where
such conditions go beyond the general conditions identified above, a Member
State should have made a specific reservation for it.2>*

As is the case with all categories relating to mobility, trade agreements provide
temporary entry rights. The EU — Japan FTA provides entry rights to investors
up to one year.

253 EU - Japan, Annex 8-II-B.

254 See for a general overview of investor schemes operational in 20 (including the UK) of the EU Member
States, European Commission, ‘Report from the Commission to the European Parliament, the Coun-
cil, the European Economic and Social Committee and the Committee of the Regions, Investor Citi-
zenship and Residence Schemes in the European Union’, 23 January 2019, COM (2019) 12 final.
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7.4.1 Specific entry scheme for investors

The Czech Republic has an entry scheme available for investors which seems
too restrictive.?>® The investment must include job creation and money or other
assets must be invested according to a governmental decree. The investment
must be targeted on the sector that is in a specific area insufficiently repre-
sented or the manufactured products or provided services in a specific area in-
sufficiently represented or new posts for employees will be created (especially
for people with disadvantages in the labour market) or the investment shall be
innovative or has potential to create further investment opportunities in the
future. In our reading, such requirements can be deemed an economic needs
test.

Bulgaria has several optional schemes available which may cover the EU —Japan
agreement: 1) persons who carry out an activity on implementation and/or
maintenance of investment certified under the Investment Promotion Law and
verified by the Ministry of Economy; 2) persons who have made an investment
in the country by depositing in the capital of a Bulgarian company at least 500
000 BGN (255550 euro), a scheme which is also conditional on at least 10 jobs
being created for Bulgarian citizens; 4) persons who invested more than BGN
1,000,000 (511100 euro) or increased their investment by this amount; 5) de-
posit the amount of at least BGN 1,000,000 (511100 euro) in a licensed credit
institution in Bulgaria under a trust management contract with a term of not
less than 5 years, and for the same period the deposit is not used to secure
other cash loans from a credit institution in Bulgaria.?>®

Estonia requires an investment to be in the publicinterest and significantly con-
tributing to the development of the Estonian economy. The investment must
be at least 1.000.000 euro into a company, registered in the Estonian Commer-
cial Register, investing primarily into the Estonian economy, or has made an
investment into an investment fund, which, pursuant to its investment policy,
invests the resources of the fund primarily into the companies entered into the
Estonian Commercial register.?>’ Depending on the investment, the residence
permit for enterprise might be relevant as well.?>® The requirements relating to
the business activity are: a temporary residence permit for enterprise may be
issued if the settling of an alien in Estonia shall significantly contribute to the
achievement of the purpose of the residence permit granted for enterprise and
the following conditions are met: - an alien has a holding in a company or he or
she operates as a sole proprietor; - the company or the sole proprietor is en-
tered into the commercial register of Estonia. Moreover, an alien who has a
holding in a company and has invested at least 65,000 euros in the share capital
of an Estonian company, for which real estate, machinery or equipment has
been acquired and registered as fixed assets in Estonia.

255 Sec. 30 and following, Sec. 42n, Sec. 46 of the Act No. 326/1999 Coll., on Residence of Foreigners in
the Territory of the Czech Republic.

256 Law on Foreigners in the Republic of Bulgaria, Art 24(1) (19) and (20) and Art. 25(1) (13) and (16).

257 Aliens Act par 197-2 and 197-3.

28 Aliens Act par 192.
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Greece has an entry scheme for the purpose of making investments, however,
the conditions do not seem to fit the FTA commitments. A capital contribution
of 400.000 euro must be made to a company based in Greece or to a Real Estate
Investment Company or in a domestic credit institution. As such, setting up a
new company or a branch office of an existing company, as has to be possible
based on the FTA, is not covered.?>?

Ireland requires capital to be invested in four categories, which do not cover
the commitments of the EU — Japan FTA, as it is for instance not possible to set

up a new company.2®0

Box 7.1: Investment options Irish Investment Programme

The Irish Investment programme offers four investment options for potential inves-

tors:

e Enterprise Investment: A minimum of €1 million invested in an Irish enterprise for
a period of at least 3 years.

¢ Investment Fund: A minimum of €1 million invested in an approved investment
fund for a period of at least 3 years. Such funds must be approved and regulated
by the Central Bank.

e Real Estate Investment Trusts (REIT): A minimum investment of €2 million in any
Irish REIT that is listed on the Irish Stock Exchange, for a period of at least 3 years.

e Endowment: A minimum €500,000 philanthropic donation to a project which is
of public benefit to the arts, sports, health, culture or education in Ireland. Thus,
among the investment options that Ireland offers, one is endowment, which is a
minimum € 500,000 philanthropic donation to a project which is of public benefit
to the arts, sports, health, culture or education in Ireland. >

As the FTA investor category relates to an investment of a continuing nature, it
can be argued that the mere act of purchasing is not fully complying with the
definition of investment within the Trade Agreements.

In Romania, a visa and subsequent authorization to stay for an investor is con-
ditioned on first obtaining the specialized technical approval on a business plan
from the Ministry of Energy, Small and Medium Enterprises and Business Envi-
ronment (MEIMMMA).2%2 Entry is possible based on several options depending
on the amount invested and the number of jobs created by the investment, for
instance 100.000 euro in a limited liability company and the creation of at least
10 new jobs.

259 Art. 16 of Law 4251/2014, Joint Ministerial Decisions 53969/2014 and 46440/2019.

260 Article 8.11 EU-Japan.

261 ‘Immigrant Investor Programme Guidelines for Applicants’ (2019) <http://www.oecd.org/ tax/auto-
matic-exchange/common-reporting-standard/> accessed 13 November 2020.

262 Art. 55 GEO 194/2002 (Romanian Law).
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Specific entry schemes relating to an investment of a certain amount of money
are available in Bulgaria, Cyprus?®3, Czech Republic, Estonia, France?®*, Greece,
Ireland, Italy, Latvia?®®, Lithuania®®®, Luxembourg?®’, Malta%®®, Portugal?®® Ro-
mania, and Spain?°.

7.4.2 Entry based in general on the trade agreements

Croatia has a general entry scheme based on the conditions contained in an
international agreement, which therefore can also cover the investor cate-
gory.?’1

Germany also has a general entry scheme based on FTA commitments, which
however only covers persons employed abroad, thus not covering self-em-
ployed investors. An alternative may be residence for self-employed persons,
which however does not cover involvement in companies by capital provision
only.?72

7.4.3 Points based system

For newly established companies that qualify as start-up, Austria provides an
example of a Member State that combines a specific investment minimum, of
100.000 euro, with a points based system. As such, the investor needs to reach
sufficient points in relation to qualification, education, work experience, lan-
guage skills and age.?”® This points-based system does not apply to regular in-
vestors. For those, a Red-White-Red card for self-employed key workers is avail-
able. The requirement is that the self-employed occupation in Austria creates
macroeconomic benefit going beyond its own operational benefit. This may be
the case if:

e your intended occupation involves a sustained transfer of investment
capital to Austria amounting to € 100.000 minimum or

e your intended occupation creates new jobs or secures existing jobs in
Austria or

263 Section 5 and 6(2)(3)(4) Aliens and migration regulations of 1972-2013.

264 Article L.313-20 7, R313-63 to R313-64-1 of the CESEDA. Investment of at least 300.000 euro, safe-
guard or create jobs.

265 Art. 9, 10-17, 23 Immigration Law of 31.10.2002.

266 Para. 2/1 of Art. 45 (1), 45 (3), 45 (4), 45 (5) of the Lithuanian Aliens’ Law. Note that 5 jobs need to
be created.

267 Art. 53bis to 53quater of the modified Law of 29 August 2008 on the free movement of people and
immigration, Art. 28 of the Law of 2 September 2011 regulating the access to the professions. An
investment of 500.000 euro is required and 5 jobs must be created.

268 Article 6, S.L. 217.18 and Article 4, L.N. 47 of 2014 MALTESE CITIZENSHIP ACT (CAP. 188).

269 Aliens Act 23/2007, of 4th of July Art. 3.2 (ii), Article 60.2 (2) and Art. 90 — A; Regulatory Decree
84/2007 of 5th of November.

270 Ley 14/2013 Sections 61-64. Note that the investment must relate to a project proved to be of general
interest.

271 Art. 54, 77 and 81 Croatian Aliens Act.

272§, 21(2) Residence Act, S. 29 par 5 Employment Ordinance.

273§ 41 NAG, § 12b and 24 AusIBG.
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e your establishment involves the transfer of know-how respectively the
introduction of new technologies or
e your business is of considerable significance for the entire region.?’*

The Dutch entry scheme for business purposes applies a points based system,
including an economic needs test, but does not require a minimum invest-
ment.?’> Its investor scheme is set apart from the entry for business purposes
by not requiring the investor to actively participate in management activities.
The Dutch requirements are:

1. the foreign national invests an amount of at least € 1,250,000 in a foreign
national established in the Netherlands:
a. innovative enterprise;
b. contractual partnership that invests in one or more innovative enter-
prise(s);
c. fund that, according to the Ministry of Economic Affairs, fits within the
SEED scheme; or
2. the amount to be invested has been deposited into a bank account of a
Dutch bank or a bank of an EU Member State with an establishment in the
Netherlands under the supervision of Central Bank of the Netherlands. (Ar-
ticle 3.29a, second paragraph, Dutch Aliens Decree).

Thus, a minimum investment is required and an economic needs test applies as
the investment has to have innovative added value for the Dutch economy
which is tested by a special division of the Ministry of Economic Affairs. Both
the investor permit and the business permit are unpopular in the Netherlands
because the economic needs tests are time consuming and difficult to pass.?”®
Neither of these Dutch schemes appear to be a full implementation of the EU-
Japan FTA.

A points based system is applied in Austria (for investors relating to start-up
companies) and the Netherlands.

Imagine the sole objective of a wealthy Japanese national is to obtain residence in
an EU country. It would be easier to do so in a country which only requires an in-
vestment of a certain sumin the national budget of the host country, or investment
in government bonds than in a country where an economic activity is required, for
instance investing in an innovative company*”. Whereas in the first instance obtain-
ing a residence right is not necessary to manage the investment made, the supervi-
sion of a company in the host country and the evolution of such an investment jus-
tifies the need for a residence permit, which should be covered by EU’s trade agree-
ments. In this context, a more uniform approach at EU level would help avoiding

274 See the government website: <https://www.migration.gv.at/en/types-of-immigration/permanent-
immigration/self-employedkeyworkers/>

275 Tesseltje De Lange, ‘Welcoming Talent ? A Comparative Study of Immigrant Entrepreneurs ’ Entry
Policies in France , Germany and the Netherlands’ (2018) 6 Comparative Migration Studies.

276 Interview the Netherlands, 9-9-2020. Entrepreneurs may choose to become an employee of their
company and opt for entry under the national high-skilled migrant scheme. This is a viable alternative
as long as they do not own more than 30% of the shares in the company.
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forum shopping for residence rights in the EU, and fill in the gaps, as several EU
countries do not have such entry routes for Investors. Investor programs aimed at
long term residency rights remain outside the scope of trade agreements.

7.4.4 No specific scheme available

Belgium has no specific entry scheme for investors. The expert indicates that a
professional card for a self-employed person should be obtained. This card re-
quires the performed activity to add economic value to the region, which may
be the case based on useful investments. Note that this card may be granted
based on other criteria, such as an economic need and employment opportu-
nities, however, for Japanese nationals the amount of investment involved
meeting the requirement of a substantial amount of capital should be suffi-
cient.?’® Investors will automatically be registered at the entrepreneurs’ office
(application for a company number and VAT number).

Hungary also has no entry scheme for investors, and the consulted expert indi-
cates that an investor would have to rely on for example the scheme available
for either a gainful activity or for employment purposes.

In relation to Finland?”?, Slovakia?®°, and Sweden?®!, investors need to rely on
what essentially is entry for business purposes. In Slovenia, investors might be
able to rely on an entry scheme available for agents of companies.???

Member States that do not have a specific entry scheme for investors are Bel-
gium, Denmark, Finland, Hungary, Poland, Slovakia, Slovenia and Sweden.

7.4.5 Additional conditions

Various Member States require an investment of a specific sum in relation to
the granting of a residence permit for investors, ranging up to 1.000.000 euro.
This requirement should be assessed on the basis of the substantive chapter on
investment liberalization. While for example the FTA between the EU and Can-
ada, the CETA, specifically mentions a minimum investment in order to rely on
the agreement, this is not the case for the FTA with Japan. As such, as long as
the definitive sum required for entry relates to a ‘substantial amount of capital’,
such conditions are in line with the EU — Japan FTA.

Bulgaria, France, Lithuania, Luxembourg and Romania all refer to the condition
that employment opportunities must be created by the investment. Spain re-
quires either of the following conditions to be fulfilled: the creation of jobs;
making an investment with relevant socio-economic impact in the geographic

278 Royal Decree of 2 August 1965, implementing the Law of 19 February 1965 on the exercise of self-
employed activities by foreign nationals, Belgian Official Gazette 29 September 1965.

279 https://migri.fi/en/entrepreneur.

280 Not specified.

281 Ch. 5 sec 5 and 10 Aliens Act.

282 Art. 37 Foreigners Act, Art. 27 Employment, Self-Employment and Work of Foreigners Act.
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area where the activity will be carried out; or a relevant contribution to scien-
tific and/or technological innovation. If such a requirement is imposed, a reser-
vation should have been made in the EU — Japan agreement, as no such condi-
tion is part of the definition or the general conditions relating to the investor
category under that agreement.

Some Member States require the investment to relate to a public good, or in
any way contribute to the region. This requirement too is not part of the inves-
tor category as liberalized under the FTA. As such, a reservation should have
been made if a Member State only allows investment related to a beneficial
affect for the region or country, which may be considered as a prohibited eco-
nomic needs test. The report of Milieu 2018 also shows that as part of the in-
vestment requirements, some Member States do impose an economic needs
test. The Milieu report?®3 shows that for example in some States,?8* the criteria
for assessing the economic added value of a professional activity is dependent
on the economic need of the region along with some other requirements.?8>

Table 7.1 Duration of stay of TCN for investor/business purpose.
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Czech Republic

Cyprus NA

Denmark NA .
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Finland n
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Germany W (3yrs) W (5 yrs)

Italy
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283 (n.1), p. 30.

284 Belgium, Cyprus, Slovakia, Slovenia.

285 High company capital, economic needs of the region, economic repercussions for companies in the
region, creation of employment, promotion of export, and undertaking innovative or specialized ac-
tivities are taken into account.



92 Investors

z
g N =
= 5 5 X
(1) o < I3 3
o & o S c
s 5 O 4 =] 3
-+ ) o 1
=0 ~ 00 5 = m [N
o T332 x X D
a g ooz o o
o S ho @ o e 3
c Tae X a = a S
= & T 33 Y o o 3
= o g 3 wn =2 3 g >
= 3¢5+ ) o o v

Portugal W (1yr) M 2yrs

Romania W (1yr/3yrs) W 1yr

Slovakia

Slovenia W (1yr) M 2yrs

Spain W (1yr /2 yrs) HW5yrs

Sweden u

7.5 Conclusion

Various Member States provide for an entry scheme which covers, or partly
covers the EU — Japan commitments relating to investors. Where such schemes
require a minimum sum to be invested, this is in line with the trade agreement,
as long as the amount can still be considered as not exceeding a substantial
amount of capital. Other frequently encountered conditions are more problem-
atic. Job creation or the requirement that the investment serves a public good
are not criteria described in the general conditions that apply to the investor
category in the FTA. Such requirements may only be imposed if specifically re-
served in the Annex to the EU — Japan FTA.

The possibility to rely on an entry scheme in general on ‘the trade commitments
of an FTA’ may indeed lead to entry for Japanese investors, but this form of
implementation is not transparent. It requires both the authorities and the per-
son relying on the trade commitments to have knowledge of the FTA and the
commitments itself.

Several Member States do not have a scheme specifically covering investors,
nor entry based on the trade agreements in general. In such Member States,
an alternative scheme is needed. The points based system entry schemes are
not entirely suitable for investors, as such schemes require the investor to ob-
tain a certain amount of points in relation to irrelevant conditions (language,
skill level) from the perspective of the FTA and investment. However, such con-
ditions may be considered to relate to legitimate migration related concerns
(the orderly movement of persons across borders), a matter which will be dis-
cussed in the conclusions of this report. Entry based on business activities or
acting as an agent may or may not be suitable alternatives for the investor cat-
egory.

Given the significant differences in implementation at the national level, the
manner in which entry schemes for different purposes sometimes have to be
matched with CSS and the finding that sometimes no suitable entry scheme is
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available, by way of recommendation we suggest EU legislation to harmonize
the conditions of entry and stay of investors.

Alternatively, we suggest for assignments shorter than three months, amend-
ing the Schengen legislation (Article 6(3) of the Visa Regulation 2018/1806) to
include a comprehensive list (in line with the trade agreement commitments)
of activities which must not give raise to the application of the “paid activity”
exception to both business visitors’ categories. This might also require amend-
ing Annex | to the Schengen Borders Code to list all documents which could be
used for the purpose of verifying the entry conditions of a business travel. For
this purpose we also refer to our recommendation on the implementation of
the BV category (para 3.6). For assignment longer than three months, each of
the Member States should then ensure proper implementation themselves.






8 Rights

8.1 Family Reunification in relation to Trade in the EU Member States

8.1.1 Introduction

Besides entry and residence rights for trade related purposes, rights to family
reunification may affect a TCNs choice to (temporarily) stay and work in the
European Union. These rights are in part already regulated by EU law (Family
Reunification Directive 2003/86/EC?%® (FRD) and derogations there off in the
ICT Directive 2014/66/EU). It bares relevance to our topic in respect of those
TCNs moving under FTA for the purpose of legal residence, but not for tempo-
rary stay on the basis of a visa. If not covered by existing EU law, the right to
family reunification is regulated in national migration law and laws on the ac-
cess to the national labour market for TCNs.

Note must be taken that most FTAs do not impose any obligation on contracting
states with regard to family reunification. We discuss these entitlements in light
of the notion that family reunification and family member access to (self)em-
ployment can be helpful in attracting talent to come and work in the EU.

After a brief outline of the existing EU legal framework on family migration, the
right to family reunification is analysed based on the duration of stay of the
sponsor, with specific attention paid to Investors. Member states have varying
national interpretations of which family members may accompany the TCN
travelling to the EU for trade related purposes. Beyond the core family such
variations are not covered by the Family Reunification Directive and will not be
mapped here.?®’

8.1.2 The existing EU legal framework on family migration

The FRD determines the conditions for the exercise of the right to family reuni-
fication by TCNs residing lawfully in the territory of the Member States. Accord-
ing to Article 3(1) FRD a sponsor must have reasonable prospects of obtaining
permanent residence; Article 8 of the FRD, Member States may require a spon-
sor to have stayed lawfully in their territory for a period not exceeding two
years, before having his/her family members join him/her. If a Member State
applies such a waiting period it means TCNs mobile pursuant to the interna-
tional trade agreements, with the exception of ICT managers and specialists
and investors, are not eligible for family reunification because those are un-
likely to stay beyond the two year threshold.

286 Council Directive 2003/86/EC of 22 September 2003 on the right to family reunification.
287 Article 4 Family Reunification Directive 2003/86/EU.
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Family reunification under the scope of the ICT Directive derogates from Article
3(1) and Article 8 of the FRD in Article 19: ICTs are eligible for family reunifica-
tion without the need to wait or without having a prospect of permanent resi-
dence. Family members can accompany the manager, specialist and trainee
upon entry into the EU. Family members should also gain access to employment
and self-employment for the duration of the residence permit of the sponsor
without the application of a labour market test. The conformity assessment of
the transposition of the ICT Directive performed in 2019 suggests that in gen-
eral Member States comply with Article 19(6) ICT Directive on access to em-
ployment and self-employment.?8,

There is no common EU-level admission scheme for TCN self-employed or in-
vestors, these categories fall within the general framework of the FRD or na-
tional derogations thereof which may not go below the minimum level of re-
guirements as set in the FRD.

Article 14 FRD says the sponsor's family members shall be entitled, in the same
way as the sponsor, to access to employment and self-employed activity (with
a possible time limit for engaging in employment).

8.1.3 Member State specific schemes for family travel & reunification

In our discussion of the Member States’ schemes, the right to family migration
of TCNs mobile under the FTA is arranged by length of stay of the sponsor, as
this defines the relevant migration laws. Under the trade agreements, the du-
ration of stay should not make a difference.

a) lessthan 90 days,

b) more than 90 days up to one year,
c) more than one year,

d) more two years, or

e) notime limits

8.1.3.1 Less than 90 days

For stays up to 90 days accompanying family members can travel to the EU visa
free with a valid passport if, based on their nationality, they do not require a
visa. Otherwise, they can obtain a Schengen visa. The Visa Code Handbook lists
requirements for visa for business travel or for family visits but the Handbook
does not specifically mention conditions for visa for accompanying family mem-
bers of business visitors. Literature nor case law provides further insights into
whether this type of travel is at all problematic.

All Member States allow family members who require a visa to enter the EU to
apply for a Schengen visa according to “normal” procedures. The following

288 Milieu Law & Policy Consulting, 2019, p. 38. In October 2020, the Permits Foundation also mapped
the access to work for accompanying spouses and found most EU Member States offer access. See
https://www.permitsfoundation.com/worldmap/, last accessed 13 November 2020.
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Member States have explicitly reported that no special procedures are in place
and hence refer to the ordinary visa procedures: Austria, Belgium, France, Fin-
land, Greece, Ireland, Luxembourg, Netherlands, Malta, Poland, Portugal, Ro-
mania, Slovakia, Spain. The visa for family members will not explicitly link to the
status of the main applicant.

For the visa conditions of accompanying dependents, Latvia explicitly refers to
the conditions as applicable to the TCN employee of a foreign Contractual Ser-
vice Supplier.?® In Latvia, the family member of a third-country national who
has been granted the right to employment with a specified employer or the
right to perform commercial activities, also has a right to employment without
restrictions.?%°

The online information on the Dutch “Orange Carpet Visa”, a facilitated proce-
dure for business travellers discussed above, does not mention if this facility
applies to accompanying family members.

Member States not yet part of the Schengen area have their own visa policy.
Bulgaria allows business visitor to be accompanied by family members, secre-
tary, driver, translator or other “support staff”.2%*

In general, accompanying spouses may not be (self)employed during a visa free
stay up to 90 days or, if required, holding a visa for a stay up to 90 days.

8.1.3.2 More than 90 days up to one year

Long-stay visa

The Czech Republic offers accompanying dependents the option of a long-term
visa. The long-term visa for the family purpose may be issued for the necessary
period, however for the maximum of 1 year. The Ministry of Interior shall de-
cide on application within period of 90 days following the delivery of request,
in more complicated cases up to 120 days from the date of lodging the applica-
tion. France also offers a long-stay visa for stay exceeding 90 days per 180-day
period which can be applied for at a French Consulate.?®?

Temporary residence permits

CSS and IP ought to gain admission to the Member States for temporary stays
of a one year maximum. Some Member States have an exceptional procedure
for accompanying family in place for stays up to one year. E.g. Croatia offers a
temporary residence permit to immediate family members of TCN workers
granted temporary residence pursuant to an international agreement which

289 Art.23 (4) Latvian Immigration Law of 31.10.2002.

290 Art.9 (5) 26) Immigration Law of 31.10.2002.
26) a temporary residence permit as a family member of a foreigner who has been granted the right
to employment with a specified employer or the right to perform commercial activities.

291 Bulgarian Ordinance on the terms and conditions for issuing visas and determination of the visa re-
gime.

292 Article R311-3 of French CESEDA and Arrété du 13 février 2019 relatif a la validation du visa de long
séjour valant titre de séjour (for post arrival process).
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can be applied for abroad or at a local policy department. This is equally so for
those who require a visa to enter the Republic of Croatia where temporary res-
idence for the purpose of family reunification may be granted to a TCN who
fulfils the requirements, but access to the national labour market is not
granted.?®3

In Italy the dependent of a foreign citizen in possession of a 1 year permit can
apply for a residence permit for family reasons. This Italian permit entitles the
holder to work and live in the country for the same duration as the main appli-
cant permit.?%4 Latvia also offers temporary residence and access to the labour
market for accompanying spouses.?®®

8.1.3.3 More than one year

Malta only allows for family reunification with a TCN sponsor holding a resi-
dence permit valid for a minimum period of one year with reasonable prospects
of obtaining the right of permanent residence. Hence, most trade related mo-
bility but for ICT and investment, would not permit family reunification to
Malta.?%®

In Romania the holder of a residence permit for one year can ask for family
reunification, there is no requirement of a reasonable prospect of permanent
residence.?’ Such family members are entitled to perform economic or profes-
sional activities as well as be employed.?%®

France has no favourable process for accompanying family (spouse and minor
children) in case of trade related mobility. Thus the general rules apply, which
means France only allows for family reunification once the sponsor reaches the
18-months of stay in France.?®® In practice, both for CSS and IP family members,
entry as a visitor is possible. This is decided in practice by the relevant authori-
ties.

8.1.3.4 Two years or longer

As a general rule in Lithuania, third-country nationals can invite their family
members only after having resided for at least 2 years. However, Lithuanian law
derogates from this restriction for family members of TCN who are nationals of

293 Art 54 of the Croatian Aliens Act set general requirements: to prove the purpose of temporary resi-
dence, a valid travel document, means of subsistence, health insurance, no ban on entry and stay in
the Republic of Croatia and not pose a threat to public order, national security or public health. Art.
48, 54, 55, 56, 57 and 59 of the Croatian Aliens Act and Regulations (Ordinance) on the Status and
Work of Third-Country Nationals in the Republic of Croatia.

294 Article 29 and 30 of Consolidated Italian Immigration act (LEGISLATIVE DECREE n. 286 25 July 1998).

295 Art.9 (5) 26) Immigration Law of 31.10.2002. reads: “(5) The right to employment without restrictions
shall be granted to a foreigner who has received: [...] 26) a temporary residence permit as a family
member of a foreigner who has been granted the right to employment with a specified employer or
the right to perform commercial activities.”

2% Art 16 of S.L. 217.21 and Art 3 of Maltese Family Reunification regulations S.L. 217.06.

297 Art. 46/1+2 GEO 194/2002 (Romanian Law).

298 Art. 65 GEO 194/2002(Romanian Law).

299 Articles L411-1 to L431-3 of the French CESEDA.
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Australia, Japan, United Kingdom, USA, Canada, New Zealand, South Korea who
intend to work or engage in other lawful activities in Lithuania. Their family
members may immediately apply for a temporary residence.3%

8.1.3.5 No time limits

Countries not specifically discussed above do not restrict family reunification to
a minimum length of stay of the sponsor beyond 90 days under the condition
of the sponsor having a residence permit. These include Belgium, Bulgaria, the
Netherlands, Poland and Portugal.?° The duration of their stay will be aligned
with the duration of stay of the main permit holder.

In Spain all the family dependents of holders of a permit regulated by the law
on Entrepreneurs and their Internationalization (the main act regulating several
of the here discussed categories) receive a permit aligned with the duration of
stay of the main permit holder. Dependents of legal age are authorised to work
as employee or freelancers

Whether these family migrants have an immediate access to (self)employment
differs. E.g. in Belgium and the Netherlands dependents are authorised to work
automatically (limited though to employee positions). Should the family mem-
bers in Belgium wish to take up self-employed activities, there is still the need
to obtain a professional card.3??

8.1.4 Family migrants of investors and self-employed

Although Article 16 of the FRD dictates family members shall have access to
employment and self-employment (after a period), this does not appear to be
the case in all Member States. Again, this is not necessarily in conflict with the
requirements set out under the FTA.

Self-employed TCN or investors can, in most Member States, be accompanied
by their spouse from the start (no waiting periods apply). This applies to Austria,
where family members of an investor holding a “Rot-WeiR-Rot—Karte” can ap-
ply for a so called “Rot-WeiRR-Rot Karte plus”, either by way of accompanying
the investor or by way of a later reunification.3°® In France, investor’s spouses

300 Art. 2 (26) and 40 (6) of the Lithuanian Aliens’ Law.

301 Article 98.2 Aliens Act, A citizen with a valid residence permit has the right to family reunification with
the family members that are abroad, with whom he/she have lived in another country, or that are
dependent on him/her or lived in cohabitation, whether the family relationship arose before or after
the citizen's entry in Portugal. Art. 100.2 of the Aliens Act provides that family reunification may be
authorized for partners and minor or dependent children of the partner.

302 Belgium changed its legislation early 2019 has created a clear distinction between self-employed ac-
tivities and activities as an employee. However, a professional card is provided in an easier manner
for applicants already legally residing in Belgium. This means that family members, whose residence
rights are based on the main applicants status, can more easily obtain a professional card linked to
the duration of their residence permit. Law of 15 December 1980 regarding the entry, residence,
settlement and removal of foreign nationals (Belgium Immigration Act), art. 10 Royal Decree of 2
September 2018 implementing the Law of 9 May 2018 Act on the employment of foreign nationals
in a specific residence situation, Belgian Official Gazette 17 September 2018, art. 10, 8°.

303 § 46 NAG (Austrian Immigration Law).
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and children can benefit from favourable provisions. They are eligible to the
dependent immigration category “Passeport Talent Famille”. This status also
allows the spouse to work. The duration of stay in France is aligned with the
duration of stay of the investor.3%4 For Spain, family dependents of holders of
investor, entrepreneur, National-ICt(IP) permits regulated by the law on Entre-
preneurs and their Internationalization receive a permit aligned with the dura-
tion of stay of the main permit holder. Dependents of legal age are authorised
to work as employee or freelancers

TCN investors coming to Greece3®, Lithuania3®, Luxembourg, the Netherlands,
and Malta can also immediately be accompanied by their family members who
shall be granted a residence permit for family reunification, expiring simultane-
ously with the residence permit of the sponsors. For Slovenia, family reunifica-
tion is possible based on the following general rule: after one year of legal stay
in Slovenia plus a prolonged stay for a minimum of one year. 3%’ Certain catego-
ries have no waiting time limits for family reunification, such as Blue Card hold-
ers, ICT transferee and researchers.

Not all Member States grant the spouse of an investor (or self-employed resi-
dence permit holder) access to their labour markets though. E.g. Luxembourg
does not grant labour market access. Dependents of investors cannot work in
Malta either, they would need to apply for a work permit. In Slovenia accom-
panying dependents of a person with the temporary residence permit for the
purpose of work (which includes investments) may only work after obtaining a
work permit from Labour office but after 12 months of residence the work per-
mit is no longer needed. The condition of one year of previous residence shall
not apply to a TCN who him- or herself enters in the business register as a per-
son who will perform an independent professional activity (i.e. sole proprietor,
so called s.p. status in Slovenian). Thus, free access to self-employed is given in
general. However, some self-employed positions could not be carried out with
the s.p. status, for example attorneys, detectives, private practitioners of med-
icine, etc. In e.g. the Netherlands, an American entrepreneur successfully went
to court to claim, with reference to the FRD, a right to (self)employment for his
spouse.3% This case eventually led to a change of national regulation in this re-
spect, allowing the spouse of an entrepreneur to work as self-employed; how-
ever for work in employment a work permit (and labour market test) applies.3%°

Our Latvian expert explicitly notes that the fee to be paid by the investor (EUR
10,000) is not required from the investor's dependents; this is also the case for
the Netherlands.30

304 Article L313-21 of the French CESEDA.

305 Article 16A(5) and 16B(4) of Greek Law 4251/2014.

306 Article 40 (6) of the Lithuanian Aliens’ Law.

307 Art. 47 of the Foreigners Act.

308 District Court The Hague, 10 August, 2016, http://deeplink.rechtspraak.nl/ uitspraak?id=ECLI:NL:
RBDHA:2016:10629. The Immigration Authorities appealed the decision without success.

309 WI|2019/5 Dutch Regulation (Werkinstructie) on labour market access for stays longer than 3 months,
28 March 2019.

310 https://ind.nl/Paginas/Kosten.aspx, last accessed 13 November 2020.


http://deeplink.rechtspraak.nl/%20uitspraak?id=ECLI:NL:%20RBDHA:2016:10629
http://deeplink.rechtspraak.nl/%20uitspraak?id=ECLI:NL:%20RBDHA:2016:10629
https://ind.nl/Paginas/Kosten.aspx
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8.1.5 Conclusion

For short term stays no longer than 90 days, accompanying family can either
travel into the EU visa free or obtain a visa through the “normal” procedures.
Some Member States have additional specific long term visa however, which
appears to be more facilitating towards accompanying family members of TCNs
seeking temporary market access under the trade agreements, than “normal”
visa procedures. A common EU visa policy for movement into the EU related to
the trade agreements could benefit from a related long stay visa for family
members. The trade agreements do not prescribe access to (self)employment
for family members during such a short stay hence, the Member States remain
free to apply their own laws in this respect.

In some Member State (France) there is a gap between stays longer than 90
days but not lasting 18 months, as France applied a waiting period for family
reunification. French law derogates from this general restriction in case of spe-
cial categories, such as ICT and Investors, but not for CSS or IP, while TCN pre-
forming services under these categories could possibly need to stay longer than
90 days, up to one year. Their family will not be able to remain with them during
the whole period of stay and could only visit (multiple times) for in total no
more than 90 days in 180 days on a “normal” visa.

Other Member States (Lithuania) derogate from general restrictions on family
reunification based on the nationality of the sponsor.

We recommend that the Visa Code Handbook lay out in more detail trade re-
lated visa’s and include specific reference to facilitating visa for accompanying
family members. Given the current variety amongst Member State of possibili-
ties for family reunification likely hinders transparency and mobility between
the Member States.

It is generally accepted that to attract talent to stay in the EU for longer periods
(See ICT Directive, Blue Card Directive, researchers under the Students and Re-
searchers Directive, Family Reunification Directive) facilitating family reunifica-
tion is perceived to positively impact economic migration. If we assume this is
also the case for temporary trade related migration, a family reunification
scheme and derogations from the Family Reunification Directive as in said Di-
rectives could contribute to take away perceived barriers to trade related (tem-
porary) migration which possibly restrict market access unnecessarily.

8.2 Social Security Entitlements

8.2.1 Introduction

The rights that come with temporary stay or residence may have a substantial
impact on the choice of e.g. service suppliers or independent professionals to
come and work in the EU. There is a blanket reference in the GATS - EU Mode
4 horizontal commitment which provides that all EU and Member States laws
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and regulations regarding social security measures shall continue to apply. Na-
tional social security law thus continues to apply, as long as it does not consti-
tute discriminatory limitations within the meaning of the FTA.31! It is to the dis-
cretion of the EU Member States to what extent they open their social security
systems for TCN moving under the scope of the FTA. This chapter thus does not
investigate possible conflicts of Member State law and practice with the FTA
but rather, it is a preliminary investigation into best practices in the Member
States of their social security systems and its inclusion of TCN staying or residing
in their country for trade related purposes.

8.2.2 The existing EU legal framework on social security rights

Under the existing EU legal framework on social security rights, third-country
nationals who work in more than one Member State are covered by Regulation
1231/2010, which extends the provisions of Regulation 883/2004 and Regula-
tion 987/2009 to them. Legal residence should be a prerequisite for the appli-
cation of these Regulations.3!? In the Balandin case (better known as Holiday
on Ice) the CJEU ruled that having a residence permit because of stay for more
than 90 days could be considered as having residence, or when family has
moved along, thus legal residence for this purpose is different from the concept
of ‘domicile’ or ‘permanent residence’.3!3 In this case TCN were employed in
one Member State and stayed in several other Member States for temporary
work purposes. The duration of the presence nor the fact that the third-country
nationals continue to ‘live’ outside the EU are of fundamental importance to
determine whether they are regularly present on the territory of the EU. Given
the fact that TCN moving under the FTA coming from outside the EU barely
move within the EU, the relevance of Regulation 1231/2010 appears to be lim-
ited.

Only investors, at least under the FTA with Japan, are eligible for a legal resi-
dence for one year, which means once they obtain legal residence, they will fall
within the scope of Regulation (EU) 1231/2010.314

Another legal framework is provided by the ICT Directive 2014/66. Intra corpo-
rate transferees covered under this Directive have the same right regarding so-
cial security benefits as the nationals of the EU Member state ‘unless the law
of the country of origin applies by virtue of bilateral agreements or the national
law of the Member State where the work is carried out, ensuring that the intra-
corporate transferee is covered by the social security legislation in one of those
countries’ (article 18(2)(c) ICT Directive). These bilateral social security agree-
ments mostly include provisions according to which seconded workers remain
subject to the social security system of the country of origin, sometimes up to

311 See such as Article 83 (2) and (3) of the EU — CARIFORUM agreement.

312 preamble (11) Regulation (EU) 1231/2010.

313 CJEU 24 January 2019, C-477/17.

314 |t falls outside the scope of this study to verify if the Member States comply with these EU Regula-
tions.
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a period of 60 months.3> Also, member States may exclude TCN who have been
authorized to reside and work in the territory of a Member State as ICT and fall
under the social security system of that Member State for a period not exceed-
ing nine months from family benefits.31¢

According to Article 18(1) ICT Directive, they enjoy at least equal treatment with
persons covered by the Posting Directive 96/71/EC with regard to the terms
and conditions of employment in accordance with Article 3 of Directive
96/71/EC. As the legal position of posted workers under Directive 96/71/EC has
improved with the coming into force of Directive 2018/957, this has impact on
ICT and their terms and conditions of employment too.3!’ This is without prej-
udice to Article 4(5) of the ICT Directive, which provides that remuneration
granted to TCN during the intra-corporate transfer must not be less favourable
than the remuneration granted to nationals occupying a comparable position
in the Member State where the work is carried out.3!8

In practice most TCN moving under the FTA may have temporary legal stay in
the EU (based on a visa for business purposes or a visa-exemption) but do not
obtain legal residence. In case of a stay for a longer period than 90 days in a 6
month period they may have a residence permit. Thus only those categories
staying longer than 90 days with legal residence have access to social security
rights, partially under the scope of the ICT Directive.3'?

Whether there is coordination between EU Member States and the home coun-
try of the FTA on which social security legislation applies and what social secu-
rity entitlements exist, depends on whether there is bilateral social security
agreement. Bilateral social security agreements contain provisions in terms of
applicable legislation and state that, as a rule, only one single national social
security system applies. For those that are temporarily seconded to an EU
Member State the home social security scheme (with an exemption from host

315 Herwig Verschueren, ‘The Role of Employment and Social Security Rights in the Intra-Corporate
Transfer Directive’, in: Paul Minderhoud & Tesseltje de Lange, The Intra Corporate Transferee Di-
rective: Central Themes, Problem Issues and Implementation in Selected Member States (2018)
Oisterwijk: Wolf Legal Publishers, p. 35-54).

316 Article 18(3) ICT Directive 2014/66/EU.

317 Council Directive (EU) 2018/957 amending Directive 96/71/EC concerning the posting of workers in
the framework of the provision of services (OJ 2018 L 173). Article 3 as amended by Directive
2018/957/EU, requires Member States to ensure equal treatment of posted workers on their terri-
tory with respect to the terms and conditions of employment covering the following matters which
are laid down in the Member State where the work is carried out in law or collective agreements: (a)
maximum work periods and minimum rest periods; (b) minimum paid annual leave; (c) remuneration,
including overtime rates; this point does not apply to supplementary occupational retirement pen-
sion schemes; (d) the conditions of hiring-out of workers, in particular the supply of workers by tem-
porary employment undertakings; (e) health, safety and hygiene at work; (f) protective measures
with regard to the terms and conditions of employment of pregnant women or women who have
recently given birth, of children and of young people; (g) equality of treatment between men and
women and other provisions on non-discrimination; (h) the conditions of workers’ accommodation
where provided by the employer to workers away from their regular place of work; (i) allowances or
reimbursement of expenditure to cover travel, board and lodging expenses for workers away from
home for professional reasons.

318 Article 18 ICT Directive; Verschueren 2016; see for a more extensive discussion: Verschueren 2018.

319 Article 18(2) c and d and Article 18(3) ICT Directive 2014/66/EU.
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social security) is applicable if certain eligibility conditions are fulfilled. This is
relevant for BV, CSS, and for ICT. Depending on the scope of such bilateral
agreements, this can be equally relevant for the self-employed. In addition,
non-contributary social assistance, commonly part of a national general public
welfare program, is generally not accessible to TCN who arrive through trade
related schemes or for other purposes related to employment or self-employ-
ment. Indeed, most TCN they are likely to lose their right to reside in the event
of a need for assistance under the general public welfare program.

It must be noted that the existing EU legal framework on equal treatment with
respect to social security of third-country national workers, as laid down in the
Single Permit Directive 2011/98/EU does not apply in this context. Posted work-
ers and self-employed persons fall outside its scope.3?? Besides, third-country
nationals moving into the EU under the FTA are likely not to be qualified as
‘workers’ in the sense of this Directive. Hence Article 12 of that Directive, on
the enjoyment of equal treatment in respect of branches of social security, does
not apply.3%!

8.2.3 Member State specific schemes

Due to the great variety of schemes applicable, we present the country details
in figure 8.2. Health insurance is mandatory in any case, either in the country
of origin/sending state or in the receiving state. In general we see the following
options applied:

Figure 8.1 Insurance related to type of stay

Type of stay Insurance in Sending State or Receiving State

Based on a visa TCN without a residence permit but staying on a visa remain insured
in home Member State depending on application of home social secu-
rity legislation or bilateral agreement and would thus not be insured
in the receiving Member State; In order to obtain Schengen visa, it is
important to prove health insurance to cover costs in host country;
Residence permit | TCN with a residence permit as employee remain insured in the coun-
as employee try of origin based on bilateral Social Security agreements or national
legislation

TCN with a residence permit as employee where there is no bilateral
Social Security agreement in place (or it assigns the receiving state)
may be insured in the receiving Member State as Posted Workers (an
ICT-Directive like scheme).

TCN with a residence permit employed in the sending state, where
there is no bilateral Social Security agreement in place can be insured
in the sending state depending on the national legislation.
Residence permit | TCN with a residence permit as self-employed remain insured in the
as self-employed | country of origin depending on the applicability and content of bilat-
eral Social Security agreements

320 Article 3(2)c and 3(2)k Single Permit Directive.
321 As defined in Regulation (EC) No 883/2004.
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TCN with a residence permit as self-employed must or may voluntary
take social security insurance in the receiving country, depending on
the national legislation.

Besides the question of legal stay or legal residence, the habitual residence,
often depending on duration of residence, can be a defining factor for the obli-
gation to be insured under the social security laws of the receiving state. Once
insured, some of the entitlements are immediately available upon the moment
of insurance while for others a waiting period or minimum period of employ-
ment may apply before the TCN can claim any rights under the insurance
schemes.

With regard to ICT, all Member States report on aspects that relate to the im-
plementation of the ICT-Directive, which falls outside the scope of our study. It
appears these rules also apply in case of national ICT schemes, but the data is
not fully conclusive on this aspect thus not relayed here (for further details see
Annex 3).

8.3 Conclusion

In conclusion, the norms available under current EU migration and social secu-
rity law most likely do not apply to TCN moving under the scope of the FTA.
However, most Member States mention the relevance of bilateral agreements.
Our study is not sufficiently detailed to map possible instances of discriminatory
limitations (in law or practice) within the meaning of the FTA. Our study thus
provides a general overview and supports the general conclusion that the
framework of Posting as referred to in the ICT Directive could also be applicable
to TCN employees staying for more than 90 days under the FTA. The provisions
stated in the EU ICT Directive make sense for all FTA categories.

On the other hand, we see there is no social security liability in the host country
for short-term travel of less than 90 days.

Furthermore, self-employed IP and Investor TCN moving under the FTA fall out-
side the scope of current regulations. A more targeted study into the treatment
of self-employed and investor TCN in the Member States in respect of their so-
cial security rights would appear useful to draw more substantive conclusions.






9 Review procedures

9.1 Introduction

The trade agreements indicate that a right of appeal and review for any person
to whom an administrative decision relating to the commitments has been ad-
dressed, should be available. We have emphasized the relevant elements
providing the conditions under which such appeal and review should be possi-
ble in the provisions of each trade agreement:

The relevant provision of the GATS and substantially similar the EU-CARIFO-
RUM, provides the following:3??

(a) Each Member shall maintain or institute as soon as practicable judicial,
arbitral or administrative tribunals or procedures which provide, at the
request of an affected service supplier, for the prompt review of, and
where justified, appropriate remedies for, administrative decisions af-
fecting trade in services. Where such procedures are not independent of
the agency entrusted with the administrative decision concerned, the
Member shall ensure that the procedures in fact provide for an objective
and impartial review.

On the same matter, EU-Japan states:3%3

Each Party shall establish or maintain judicial, arbitral or administrative tri-
bunals or procedures for the purpose of the prompt review or appeal and,
where warranted, correction of administrative actions or, as provided for in
its laws and regulations, of failures to act with respect to any matter covered
by this Agreement. Those tribunals or procedures shall be impartial and in-
dependent of the office or authority entrusted with administrative enforce-
ment of such actions and shall not have any substantial interest in the out-
come of the matter.

Therefore, taking these requirements together, the Member States should en-
sure prompt, appropriate remedies for administrative decisions by an impartial
instance, or based on an objective and impartial procedure.

EU-Japan adds the following to this general clause provided in the trade agree-
ments:

Each Party shall ensure that the parties before the tribunals or involved in the
procedures referred to in paragraph 1 are provided with the right to:

(a) a reasonable opportunity to support or defend their respective positions; and
(b) a decision based on the evidence and submissions of record.

322 GATS, Art. VI(2)a.
323 EU-Japan, Art 17.6.
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3. Each Party shall ensure, subject to further review or appeal as provided for in
its laws and regulations, that the decision referred to in subparagraph 2(b) is
implemented by the relevant offices or authorities with respect to the adminis-
trative action concerned.3%

Specifically, on administrative decisions relating to mobility rights, EU-Japan
states:3?°

Each Party shall maintain judicial, arbitral or administrative tribunals or pro-
cedures which provide, upon request of an affected entrepreneur or service
supplier of the other Party, for a prompt review of, and where justified, ap-
propriate remedies for, administrative decisions that affect:

(a) cross-border trade in services as defined in subparagraph (d) of Article
8.2;

(b) establishment as defined in subparagraph (i) of Article 8.2 or operation
as defined in subparagraph (p) of Article 8.2; or

(c) the supply of a service through the presence of a natural person of a
Party in the territory of the other Party, in accordance with Article 8.24.

Besides the specific provisions of appeal and review which are specified in the
FTAs, this criterion is also listed as one of the conditions in the EU-Japan agree-
ment that need to be fulfilled from a transparency perspective.32¢

9.2 EULaw

It is well established EU law that natural persons or business have a right to an
effective remedy and to a fair trial bases on Article 47 EU Charter of Fundamen-
tal Rights. Everyone whose rights and freedoms guaranteed by EU law, obvi-
ously including EU migration law and EU trade law, are violated has the right to
an effective remedy before a tribunal in compliance with the conditions laid
down in Article 47 of the Charter. This right includes a fair and public hearing
within a reasonable time by an independent and impartial tribunal previously
established by law. Everyone shall have the possibility of being advised, de-
fended and represented. Legal aid shall be made available to those who lack
sufficient resources in so far as such aid is necessary to ensure effective access
to justice.

With regard to decisions on visa, Article 32(2) of the Schengen Visa Code pre-
scribes that an applicant be notified on a decision on refusal and the reasons
on which it is based. Article 32(3) of the Schengen Visa Code grants applicants
who have been refused a visa the right to appeal against the Member State that

324 EU-Japan, Art 17.6.

325 EU-Japan, Art. 8.34

326 Article 8.23(h) (n.3) “1. A Party shall make publicly available information relating to the entry and
temporary stay by natural persons of the other Party, referred to in paragraph 2 of Article 8.20. 2.
The information referred to in paragraph 1 shall include, where applicable, the following infor-
mation:... (h)available review or appeal procedures...”
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has taken the final decision on the application and in accordance with the na-
tional law of that Member State. Information on the relevant procedure must
be provided by the Member States.

In a similar vein, a procedure is prescribed in the ICT Directive. Article 15 of this
Directive sets procedural safeguards, including timely decisions (as soon as pos-
sible but not later than 90 days); stating reasons in writing for a decision declar-
ing inadmissible or rejecting an application or refusing renewal; decisions must
be open to legal challenge in the Member State concerned, in accordance with
national law. The written notification shall specify the court or administrative
authority with which an appeal may be lodged and the time-limit for lodging
the appeal.

EU law requires appeal decisions to be taken “timely” or within “reasonable
time”. The FTA EU-Japan speaks of “prompt” decisions. We do not immediately
see an inconsistency here, although one could argue that “prompt” is sooner
than within a “reasonable time”.

9.3 Analysis

In our assessment of the compliance of the Member States with the afore-men-
tioned requirements, we have not found any serious gaps relating to trade re-
lated procedures.

Table 9.1. gives an overview of the timeframes for review/appeal in the EU
Member States, which differ greatly. Furthermore, only some Member States
(Bulgaria, Ireland, Luxembourg, Malta and Slovakia, see Annex 4) report spe-
cific procedures in place for trade related migration categories, or no procedure
at all (Romania).

Table 9.1 Timeframe for appeal in (trade related) immigration cases

Country Timeframes for appeals in the EU Member States
Austria - appeal to the Landesverwaltungsgericht within 4 weeks of receiv-
ing decision

- further appeal to Verfassungs and/or Verwaltungsgerichtshof is
possible within 6 weeks of receiving the court decision

Belgium - firstly within 30 days
- if rejected, further appeal possible within 60 days
Bulgaria 14 days to submit a court appeal against a negative decision
Croatia within 15 days from the date of delivery of the decision
Cyprus
Czech Republic within 15 days following delivery of the decision
Denmark no later than eight weeks after delivery of the decision
Estonia 30 days from the date of notification to refuse to issue a visa and 10

days after the notification to refuse to issue a residence permit

Finland
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Country Timeframes for appeals in the EU Member States

France within the 2 months following the notification of the refusal decision

Germany -one month to appeal in writing
- one year to remonstrate and/or to appeal to the court if the rejec-
tion letter does not state otherwise

Greece

Hungary -within eight calendar days from the decision

Ireland -within 21 days from the date the decision
-On Business Visitors: within 2 months of the date on the letter of re-
fusal
-On Managers: within 28 days on the prescribed Submission of a De-
cision for Review Form

Italy within 60 days of receipt of notification of denial

Latvia within 30 days after the day of its notification

Lithuania within 14 days from receipt of the decision

Luxembourg no information provided

Malta -within ten working days from the decision

-On Business Visitors: within 15 days

The Netherlands

-within four weeks of the decision

Poland

no information provided

Portugal

-within 15 days following the acknowledgment of refusal

- within three months following the notification Lodge a Hierarchical
Appeal. In terms of gracious warranties before the administration,
complaint is addressed to the author of the act and must be submit-
ted within 15 days (article 191.° n. 3, CPA).

The hierarchical appeal is addressed to the highest hierarchical supe-
rior of the decision issuer within 30 days (art® 193° (2) CPA) following
the notification of the act. Deadline for litigious appeal is 3 months in
the case of nullable acts. The right of appeal arises from Art. 20.° and
268.° n.°. 4 of the Constitution

Romania

The refusal to extend the right of stay materializes by issuing a return
decision. The return decision can be appealed within 10 days from the
date of communication at the court of appeal in whose territorial ju-
risdiction the General Inspectorate for Immigration is located that is-
sued the return decision. The court solves the appeal within 30 days
from the date of its receipt. The court decision is final

Slovakia

Within 15 days from its delivery

Slovenia

An appeal procedure is available within 30 days of the decision

Spain

3 months, depending on the visa/ permit category. As a general rule
one month from the notification for administrative appeal and 2
months for the Court appeal. Administrative appeal submission
might be mandatory

Sweden

On Investors: no later than three weeks from the day when you re-
ceived the decision

From our interviews we learn that application procedures may be slow. Fur-
thermore, none of the experts or interviewees actually reported review proce-
dures had been initiated by natural persons or businesses based on the trade
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agreements. Such procedures could be initiated against the fact that applica-
tion procedures appear to be slow or entry categories are missing all together.
As the insights into the practical approach offered by Fragomen for this study
show, businesses prefer to go by existing legal entry routes instead of challeng-
ing the absence of trade related categories in often time consuming and costly
legal procedures.

Again from the interviews we learn that not all Member State authorities are
fully informed of the trade related mobility categories, and may decide wrongly
on such applications or may judge wrongly an actual service being performed
encountered during inspections. Hence, decisions could win (in timing and mo-
tivation) through a wider knowledge of the FTA commitments.

9.4 Conclusion

The FTA, like EU migration law, require a certain level of procedural safeguards
to be applicable on procedures in relation to FTA mobility. The required level
of protection does not appear to be higher than common in EU law. However,
the standards are by no means fully harmonized (Annex 4 on Procedures appli-
cable in Member States).






10 Transparency

10.1 Introduction

Transparency has an important role to play in trade liberalization. It greatly in-
fluences cross border trade, and may be considered an essential element of
trade facilitation. Transparency is also essential in relation to consultation be-
tween the private sector and publicinstitutions, and in this way too contributes
to enhances international trade. Transparency moreover plays an important
part in avoiding unnecessary trade restrictions.3?” Moreover, non-transparent
laws minimize legitimacy of trade policy and undermine public trust.3?8

10.2 Defining transparency in the FTA

Efforts to define transparency have been made at the international, regional
and national level. In international law, three main stems of the functions of
transparency can be discerned:

“(1) good governance and the rule of law, including foreseeability, accessibil-
ity, and legal clarity; (2) accountability, participation, and democracy; (3) ef-
fectiveness and efficiency, notably in the financial sector.”3%°

The WTO glossary of terms defines ‘transparency’ as:

“the degree to which trade policies and practices, and the process by which
they are established, are open and predictable.”**°

At the EU level, the broad notion of transparency implies “openness, commu-
nication, and accountability.”33?

A clear example of the importance of transparency in relation to the mobility
commitments is the following. As is clear from the previous chapters, some
commitments have been implemented into national law in the form of a gen-
eral reference to ‘entry based on international agreements’. As this form of im-
plementation directly refers to the definitions and conditions in the trade

327 p Kruger ‘Managing the process of services liberalization’ (2011) No S11TB09/2011 Trade Law Centre
for Southern Africa Trade Brief, available online: <www.tralac.org>, p 2; P Turnes and R Ernst ‘A
framework for transparency in international trade’ European Research on Management and Business
Economics, (2015) volume 21, issue 1, par 2.

328 European Commission, Trade for All: Towards a More Responsible Trade and Investment Policy
(2015) <http://ec.europa.eu/trade/policy/in-focus/new-trade-strategy/%5Cnhttp://trade.ec.euro-
pa.eu/doclib/docs/2015/october/tradoc_153846.pdf>.

323 Anne Peters, ‘The Transparency Turn of International Law’ (2015) 1 The Chinese Journal of Global
Governance 3.

330 ‘WTO - Official Ministerial Website - about the Ministerial - Glossary’ <https://www.wto.org/ eng-
lish/thewto_e/minist_e/min99_e/english/about_e/23glos_e.htm> accessed 15 October 2020.

331 Addink, H., Anthony, G., Buyse, A., & Flinterman, C. (2010).Sourcebook on Human Rights and Good
Governance. Netherlands Institute of Human Rights (SIM).
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agreements, from a purely implementation perspective, this suffices. In prac-
tice, both beneficiaries of the mobility commitments and public authorities will
have difficulties in using and applying the law. A reading of the trade commit-
ments is needed to be aware of the possibilities to rely on the commitments.

A second example, frequently encountered in the analysis of the national re-
ports, is the need to rely on alternative entry schemes, in cases where the leg-
islator has not implemented the trade commitments at all. If the alternative
scheme covers the scope of the commitments, in theory, this suffices. In prac-
tice, such ‘implementation’ is difficult to utilize without in-depth knowledge.

More specific examples which may essentially ensure that the trade commit-
ments are never used in practice is the lack of information, information only
being available in the home state language, or unexplained or vague terms
forming constituent parts of the entry scheme. This is all the more important
as service provision is usually heavily regulated, in manners that differ from
state to state.332 Exacerbating this for the topic here under discussion, migra-
tion law is usually complex as well. An overview of national measures and con-
ditions that need to be fulfilled is central to the decision to provide a service in
the first place. This applies to any individual service supplier, and it applies to
continuing trade flows, which benefit from predictable rules and procedures.?33

In order to facilitate transparency, the EU Commission has taken steps toward
publishing all the negotiation cycles and relevant proposals besides inviting the
Council to disclose all the FTA negotiating directives, and making the text of the
agreements available even prior to finalization of the legal text.334 Along with
these efforts, the EU Member States have tried, and if not should try, to imple-
ment the FTA obligations regarding transparency and improve the regulation
strategies and policies.

Recognising its importance to international trade, the trade agreements con-
tain obligations relating to transparency.33> For example, the EU — Japan trade
agreement specifies the manifestations of transparency as:

“providing information on the entry and temporary stay by natural persons

of the other party”.3%

This information should include:

“categories of visa, permits or any similar type of authorisation regarding the
entry and temporary stay; documentation required and conditions to be met;
method of filing an application and options on where to file, such as consular

332 p Delimatsis ‘Article Il GATS’ in R Wolfrum, PT Stoll and C Feindugle (eds) Max Planck Commentaries
on World Trade Law, WTO — Trade in Services (Martinus Nijhoff Publishers, Leiden 2008), p 93-95;
GATS preamble, par 2.

333 Krajewski 2003, p 124-125; Delimatsis 2008, p 93.

334 |bid.

335 P Kruger ‘Managing the process of services liberalization’ (2011) No S11TB09/2011 Trade Law Centre
for Southern Africa Trade Brief, available online: <www.tralac.org>, p 2.

336 Article 8.23,’Agreement Between the European Union and Japan for an Economic Partnership’.
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offices or online; application fees and an indicative timeframe of the pro-
cessing of an application; the maximum length of stay under each type of
authorisation described in subparagraph; conditions for any available exten-
sion or renewal; rules regarding accompanying dependents; available review
or appeal procedures; and relevant laws of general application pertaining to

the entry and temporary stay of natural persons;”33”

In addition, any proposed measures or changes on these pieces of information
should be published in advance.33® In EU-CARIFORUM, the means of effectively
publishing regulations has also been specified which is through official publica-
tion or in a written/electronic form.33°

The EU-Japan agreement also provides that information sharing should be pro-
vided through publicly accessible website. Article 17.3 states that for fulfilling
the objective of transparency:

“When introducing or changing measures of general application, each Party
shall:

promptly publish those measures of general application, or otherwise make
them publicly available, together with an explanation of their objective and
rationale, and where feasible, by electronic means such as a website in Eng-
lish.”340

Nevertheless, the language policy of the EU considers that the legislation and
key political documents will be published in the official EU languages.3** There-
fore, Member States are not obligated to provide their national laws in Eng-
lish.342 As a result, it could be stated that although providing an accessible form,
such as a website in English, is not mandatory for the parties to the FTAs, shar-
ing information of national laws in English is much more aligned with the re-
qguirements of the FTA.

10.3 Determining Indicators for the EU Member States

Reviewing different FTAs of the EU, we drafted a list of indicators that measure
the transparency of each Member State. Trade agreements have specifically
referred to these obligations. Thus, it makes it mandatory for Member Stages

337 |Ibid.

338 |bid.

339 Article 105, European Union, ‘Economic Partnership Agreement between the CARIFORUM States, of
the One Part, and the European Community and Its Member States, of the Other Part’ (2008) 289
Official Journal of the European Union 1955 <http://trade.ec.europa.eu/doclib/docs/2008/ febru-
ary/tradoc_137971.pdf>.

340 ‘Agreement Between the European Union and Japan for an Economic Partnership’ (n 16).

341 ‘Language Policy | European Union’ <https://europa.eu/european-union/abouteuropa/language-
policy_en> accessed 21 October 2020.

342 EU law provides that all the national Member States’ languages are official languages for the Euro-
pean Union, and states that Regulations and other official documents of general application must be
written in all the official languages, see Articles 1 & 4 Council Regulation n°1 of 1958.
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to follow and implement these obligations.343 The indicators for transparency
according to the most ambitious trade agreements are:

a) Pre-legislative information concerning any requirement or procedure;

b) Categories of visa, permits or any similar type of authorisation regarding
the entry and temporary stay;

c) Required documentation and conditions to be met;

d) Method of filing an application and options on where to file, such as con-
sular offices or online;

e) Application fees and an indicative timeframe of the processing of an appli-
cation (see our chapter on procedures);

f)  The maximum length of stay under each type of authorisation described in
subparagraph;

g) Conditions for any available extension or renewal;

h) Rules regarding accompanying dependents;

i) Available review or appeal procedures;

j)  Relevant laws of general application pertaining to the entry and temporary
stay of natural persons;

k) Designation of enquiry points (national contact points);

[)  Publicly available information regarding regulatory authorities, the pro-
cesses and mechanism under which the regulatory authorities evaluate the
regulatory measures;

m) A publicly accessible information source such as an online website3** in
English about the measures and their general application.

An evaluation of the Member States’ transparency and the their ranking is pro-
vided in table 10.1 below and figure 10.1. For the purpose of this mapping we
have used the expert questionnaires and publicly accessible websites on which
most of the indicators could be found.

Besides these national websites, the European Commission has developed the
EU Immigration Portal.3*> According to the Commission, gradually, the Member
States are being been requested to add more information both on the EU-level
regulated ICT permits as well as the other Mode 4 categories (such as “interna-
tional services providers”). The Portal provides general explanation about the
categories and a synthesis of the measures by category in English, and provides
some links to the more detailed national websites (that may be in English, the
national language or both). This Portal is on-going work. Indeed, when all Mem-
ber States have submitted adequate information or links, it can be considered
corresponding to the core transparency requirements of FTAs.

343 Most of these indicators have been specified in the EU-Japan agreement.

344 1t is highly recommended that this website contains a top-down menu that provide information on
all the indicators. Previously it has been implemented for the EU Blue Card: https://ec.europa.eu/
immigration/general-information/what-category-do-i-fit_en.

345 https://ec.europa.eu/immigration/node _en
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Table 10.1 Providing information online (in English)(Source: compiled by author)
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Though available in another website https://dofi.ibz.be/sites/dvzoe/EN/Application-guides/Pages/
Processing%20time%20for%20a%20visa%20application.aspx).

Available in French/Dutch but not English.

The link to the long-term category is not available.

The site states of filing forms but the form could not be found.

Form not available in English.

Only partially with regard to Labour Dispute Committee.

Temporary residence permit for a family of EU citizens (information on foreign nationals not found);
Long term residence permit information for the purpose of family reunification available.

Only for short term.

Information is scattered and not very detailed.

Only for short term.

This information was hard to obtain.

No information provided by the country expert.

Little information on each category: short-term visas 90 days; Long term visa maximum length of stay
only available to students.

No specific information on how to change/extend/renew visa on the website.

No information on each category found.

The website does not provide a search section. Thus, most of the information on differed aspect is
hard to be searched.

In general the German embassies offer information in the countries language. Concerning the lan-
guage requirement, the website mentions that it is advisable for anyone in Germany to learn German.
In addition, for the family reunification of the temporary migrants, the spouse needs to provide proof
of basic German.

There is no search section in the website and the information on this section is hard to obtain.


https://dofi.ibz.be/sites/dvzoe/EN/Application-guides/Pages/%20Processing%20time%20for%20a%20visa%20application.aspx
https://dofi.ibz.be/sites/dvzoe/EN/Application-guides/Pages/%20Processing%20time%20for%20a%20visa%20application.aspx
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Greece (EL) -364 365 | 366 | 367 -368 B | NO3 | 35
Hungary (HU) u u u u 37° u NO | 55
Ireland (IE) u u NO u u u NO 5

37

Italy (1T)37 - - - - - - NO 3
Latvia (LV) -373 u u NO -374 u NO 4
Lithuania (LT) u u u u u u NO 6
Luxembourg (LU) u u NO u u u NO 5

Malta (MT) Website ? ? ? ? 2 NO

not found

The Netherlands (NL) u u NO u u u u 6
Poland (PL) 375 u u u 376 NO | NO 4
Portugal (PT) u u u u u u u 6,5
Romania (RO) u u NO | NO u NO | NO 3
Slovakia (SK) u u u u u u u 6,5
Slovenia (SI) u u NO u u NO | NO 4
Spain (ES)3”7 | [ | [ | [ | u u u 5,5

364
365

366
367
368
369
370

371
372

373
374

375
376
377

Information available in Greek and not in English.

Information available in Greek and not in English (at the time of writing this report, this section was
under construction).

Information available in Greek and not in English.

Information available in Greek and not in English.

Information available in Greek and not in English.

No information provided.

Only for Third-Country National Family Member Of EEA National and Third-Country National Family
Member Of Hungarian Citizen.

No specific information found.

Online information is not immediately accessible or available, in the sense that information is availa-
ble (also in English) in multiple websites (Police, Ministry of Foreign affairs, and other authorities
websites, local or nationals) but is not always up to date and does not clearly provide guidance on
the procedures to be followed.

There is not a specific list of the different categories of visas.

Information only about Application for Residence Document of Europe Union citizen or Union Citi-
zen's Family Member.

Not all the categories have been included in the website.

Only on EU family members.

The "Portal de Immigracién" located in http://extranjeros.mitramiss.gob.es/ includes the information
related to immigration processes. Most of the information available is not in English, however as an
exception, the information related to international Mobility legal framework regulated by Ley
14/2013 is available in English. Ley 14/ 2013 applicable to investors, entrepreneurs, highly qualified
professionals and third country nationals under ICT. As such, transparency is provided, but not in
relation to all categories.


http://www.bmbah.hu/index.php?option=com_k2&view=item&id=56:residence-card-for-third-country-national-family-member-of-eea-citizen&Itemid=810&lang=en
http://www.bmbah.hu/index.php?option=com_k2&view=item&id=65:residence-card-for-third-country-national-family-member-of-hungarian-citizen&lang=en
http://www.bmbah.hu/index.php?option=com_k2&view=item&id=65:residence-card-for-third-country-national-family-member-of-hungarian-citizen&lang=en
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10.4 Conclusions

All three FTA examined in this report include transparency obligations. Having
a fair and transparent administrative procedure is an obligation for the Member
States under the FTA. Transparency also applies to qualification requirements
and procedures, technical standards and licensing requirements. Depending on
the specific agreement, Member States are obliged to have publicly available
references for pre-legislative information. Nevertheless, analyzing the current
state of affairs, Member States do not have all this relevant information readily
available online for instance. In addition, designation of enquiry points, which
is already obligatory under the GATS agreement, and providing information on
regulatory authorities are essential elements of transparency for the Member
States. In practice, these enquiry points are often formed by a single person
within the trade or economy ministry and these are not always updated.

The EU Immigration Portal is a platform aimed at (linking) to the relevant na-
tional websites and regulations and can, ones all Member States have submit-
ted adequate information or links, be considered corresponding to the core
transparency requirements of FTAs.3’®However, at the time of writing, not all
relevant links were available in the portal. We recommend the Member States
be urged to provide the necessary links to information to be made available
through the EU Immigration Portal.

We conclude there is room for improvement of publicly accessible information
on the functioning of the FTA in the Member States, in particular as we have
also seen examples by Member States of relatively accessible websites availa-
ble.

378 https://ec.europa.eu/immigration/node_en
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Figure 10.1 Mapping of the level of transparency of FTA’s
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11 General refusal grounds

11.1 Introduction

Trade liberalisation provides the conditions under which international trade
may be conducted. However, liberalisation is always balanced with the signa-
tory states right to regulate. The trade agreements provide general remarks on
the right to regulate to meet national policy objectives. The GATS and EU-CAR-
FORUM recognise the right to regulate in general. The EU-Japan agreement
adds specific details by referring to policy objectives, such as the protection of
public health, safety, the environment or public morals, social or consumer pro-
tection or the promotion and protection of cultural diversity.37°

Substantively, as is the case in all trade agreements, this means that states can
invoke exception grounds to deviate from the obligations of the trade agree-
ment if such is necessary to meet a public policy objective. The exceptions
therefore reflect policy objectives which may prevail over the right to rely on
the trade agreements. The trade agreements all follow the approach adopted
under WTO law, which is the main approach relating to exceptions for interna-
tional trade law in general.

The trade agreements provide a list of objectives that may be invoked in order
to exempt (in EU parlance: justify) any measure which is in conflict with any of
the provisions, including the commitments, of that trade agreement. To ensure
a balance between the right to rely on trade agreements and the policy space
granted to the signatory states, a general condition to successfully invoke an
exception ground applies which prevents arbitrary or unjustifiable discrimina-
tion between countries where like conditions prevail (restricting access to trade
in relation to one trading partner, but not in relation to another, though cir-
cumstances are similar), or a disguised restriction on trade (using the exception
ground for protectionism instead of a legitimate policy objective).

11.2 Exception grounds in the trade agreements

The trade agreements provide a list of grounds, which can be relied upon in
relation to the entire agreement. We limit this list to the two grounds that can
be imposed in relation to a natural person, for instance because of the past
behaviour of that person or because of a disease. Phrased differently, most of
the listed grounds are not related to our topic, the movement of natural per-
sons.380

373 GATS, preamble; EU-CARIFORUM, Art. 60(4); EU-Japan, Art. 8.1, par 2.

380 For example, the GATS provides an exception ground related to protecting human, animal and plant
life, the collection of taxes, as well as one related to avoidance of double taxation. Note that the
ground ‘necessary to secure compliance with laws or regulations’ is related to ensuring this in relation
to the service activity itself, not the service provider.
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The trade agreements, be it with minor variations which we will include in foot-
notes, provide that:38!

Subject to the requirement that such measures are not applied in a man-
ner which would constitute a means of arbitrary or unjustifiable discrimi-
nation between countries where like conditions prevail, or a disguised re-
striction on trade in services, nothing in this Agreement shall be construed
to prevent the adoption or enforcement by any Member of measures:

(a) necessary to protect public security®2, public morals or to maintain
public order;3%3
(b) necessary to protect human health;

The requirement that measures must not be applied discriminatory nor as a
disguised restriction on trade is interpreted by the Appellate Body as a neces-
sity test in the US - Gambling case .38

The EU-CARIFORUM and the EU-Japan agreement include public security in this
list of general refusal grounds. This exception ground is therefore different that
the specific security exception, which relates to actions taken in time of war or
other emergency in international relations3®® (which will not be discussed in
this report).38¢

Specifically in relation to the movement of natural persons, the trade agree-
ments provide a so-called carve out to the scope.3®” This is not the same as an
exception ground, the carve-out simply means that certain measures simply do
not fall within the scope of the trade agreement, and can therefore not be con-
trary to it.

The GATS Annex on Movement of Natural Persons provides that the agreement
does not apply to measures affecting natural persons seeking access to the em-
ployment market of a WTO Member, nor shall it apply to measures regarding
citizenship, residence or employment on a permanent basis. Additionally,
measures regulating the entry of natural persons into, or their temporary stay
in, the territory of a WTO Member are exempted from the agreement as well.
This includes measures necessary to protect the integrity of, and to ensure the
orderly movement of natural persons across borders.

381 Art. XIV GATS; Art. 224 EU-CARIFORUM; Art. 8.3(2) EU-Japan.

382 puyblic security is not included in the GATS. Note that the public security ground is not the same as
the specific security exceptions of Art. XIVbis.

38 (Original footnote) The public order exception may be invoked only where a genuine and sufficiently
serious threat is posed to one of the fundamental interests of society.

384 S — Gambling Panel Report, par 6.448-6.449; US — Gambling Appellate Body Report, par 292.

385 According to a WTO panel report, the security exceptions relate to actions taken in time of war or
other emergency in international relations, WT/DS512/R, 5 April 2019, Panel Report, Russia —
Measures Concerning Traffic in Transit, par 7.108.

38  Article XIVbis GATS; Art. 225 EU-CARIFORUM; Art. 1.5 EU-Japan.

387 GATS Annex Movement of Natural Persons.
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This means that in itself immigration law is not affected by the GATS. An Act of
a WTO Member providing the conditions for citizenship of that state will indeed
be exempt from the GATS obligations. The carve-out is limited by the condition
that such measures must not be applied in a manner nullifying or impairing
benefits provided in a specific commitment.

Typically, in EU member states’ migration law, these exception grounds are re-

ferred to a general refusal grounds. These take the following form, without hi-

erarchy:

- Refusal relating to public policy, security and health, and

- Other possible refusal grounds (volumes of admission, waiting periods, la-
bour market tests et cetera).

The GATS commitments and the EU-Japan agreement specifically indicate that
the public morals and public security exception (only EU-Japan) may be invoked
only where a genuine and sufficiently serious threat is posed to one of the fun-
damental interests of society. It is safe to presume that shoplifting will not qual-
ify as such. Note that this phrase is not included in the EU-CARIFORUM agree-
ment.

This report will not explicitly look into the question whether the scope given to
the term in the national legal order goes beyond the scope of that term in the
international trade agreements. We will however, provide specific conditions
which apply to these terms at the national level, if such conditions fall outside
what is generally understood under this phrase.

Public security is a term that is used both in the international framework, as
well as the national legislation. The terms public morals and public order, as
used in the trade agreements, are different than the common terminology in
the national law of the Member States, which often adopts public policy as a
ground. Note that the public order exception provides a considerate margin for
regulatory autonomy to the Member States and includes the more specific
term public policy.3®8 Again, we will list specific details, such as which Member
States require a certificate of conduct which relates to the public policy ground.

11.3 General refusal grounds applied in the Member States

Member States invariably include the standard refusal grounds in their legisla-
tion. Thus grounds related to the public interest, defined as public order or se-
curity (Austria), or public peace, order and national security (Belgium) are, be it
sometimes with different wording, always listed. The same holds true for a re-
fusal ground relating to public health.

388 See T Cottier, P Delimatsis and N Diebold ‘Article XIV GATS General Exceptions’ in R Wolfrum, P Stoll
and C Feindugle (eds) Max Planck Commentaries on World Trade Law, WTO — Trade in Services (Mar-
tinus Nijhoff Publishers, Leiden 2008), p 291-292.
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We will not list these general grounds specifically for each Member State, as
they are essentially the grounds listed at the international framework. The
grounds we will not specifically list which are common and should fit the defi-
nitions of the trade agreements are:

grounds relating to public security, morals and order, unless applied in a
manner which does not reflect: ‘a genuine and sufficiently serious threat
posed to one of the fundamental interests of society’*®°; grounds relating to
fraudulent applications, terrorism, drug or weapon smuggling, human traf-
ficking, registry into the Schengen Information System; grounds related to
subsistence requirements and proof of housing in the host state; common
refusal grounds relating to public health (epidemic diseases, either as listed

by the World Health Organization or the Member State itself).

We will also not specifically list Member States which rely on the Schengen Bor-
der Code for their definitions of these grounds.3%°

As such, the overview below demonstrates the conditions that stand out in light
of the trade agreements. It should be emphasized that this does not automati-
cally mean that such conditions are problematic, as such grounds can still fall
within the scope of the exception grounds or the immigration carve-out relating
to movement of natural persons.

11.3.1 Public security, public order and public policy grounds

As an example of grounds relating to jeopardizing the international relations of
the host state, Bulgaria includes as a refusal ground: discrediting the Bulgarian
state, undermining the prestige and dignity of the Bulgarian people or entry
which would harm the relations of Bulgaria with other states.

Some other examples which are too specific to include in the general tables are
the following. A specific refusal ground in Latvia relating to public security is the
possibility to refuse third-country nationals serving in foreign armed forces.3%?
Lithuania requires submission of a list of travels and residence in foreign coun-
tries, detailed information about himself/herself, relations (former or present)
with persons residing in the Republic of Lithuania (including foreign nationals
residing in Lithuania), as well as relations with intelligence, security or military
institutions of foreign states. If such information is not presented or third-coun-
try national refuses to present it, the request for residence permit is not ac-
cepted.3?? Slovakia may refuse entry if the granting of temporary residence is
not in the public interest. In Cyprus refusal of entry may be based on the fact
that the migrant is a prostitute or living on the proceeds of prostitution.3°3 Entry

389 Note that this explanatory phrase is included in a footnote for the GATS commitments as well as the
EU-Japan agreement with the public morals and public security.

3% As is the case in, for example, Croatia, Art. 38(1) of Croatian Aliens Act (Croatian Official Gazette No.
130/11, 74/13, 69/17, 46/18.).

391 |mmigration Law adopted on October 31, 2002, Art. 34(1) 12).

392 Pparas. 5-6 of Art. 26 (1), Art. 26 (4) of the Aliens’ Law.

393 Section 9A (2), Aliens and Migration Law, Cap.105.



Trade & Migration Final Report, December 2021 125

to Cyprus may also be refused for mentally and/or psychologically disabled per-
son or feeble-minded person or any person who for any other cause is unable
to take proper care for himself. 3%

Two Member States have adopted violations of laws other than criminal laws
as a possible refusal ground. Bulgaria may refuse entry if the TCN has violated
labour or tax legislation of the country where the TCN previously resided. Ger-
many lists, in addition to serious crimes, fraud regarding social insurance or so-
cial security.3%°

As an example of the care one should have when comparing these agreements,
the footnote included in the GATS, explaining that this ground relates to cases
of a genuine and sufficiently serious threat posed to one of the fundamental
interests of society, is not adopted in the EU — CARIFORUM agreement.

Table 11.1 Grounds related to public security, public policy and public order
(countries without data did not give data in the questionnaire)
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394 Section 2(1), Aliens and Migration Law, Cap.105.

3% S, 54 Residence Act.

3% For all these grounds, refusal is only possibe if the behaviour was sufficiently serious.

397 Documents not only related to criminal record but also police registration.

398 Labour law and tax law.

399 The national expert indicates that this is not requested by all German embassies, so this requirement
does not always apply in practice.

400 Minimum of one year sentence, Art. 6 of law 4251/2014.
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11.3.2 Public health grounds

Three public health related grounds stand out from the common grounds en-
countered in the national migration law of the Member States.

Two Member States require a medical certificate. Bulgarian law indicates that
refusal is possible not only if the TCN may spread a contagious disease posing
threat to public health, but also if the third-country national does not hold a
vaccination certificate or comes from area with epidemic and epizootic situa-
tion. In Germany, the authorities may ask for a medical certificate.

Another specific health related ground adopted by two Member States, Bul-
garia and Slovenia, is the possible refusal of entry due to the fact that the TCN
arrives from a territory where an outbreak of an epidemic disease has occurred
to a certain degree.

401 Specifically, this concerns a determination by the Minister that it is conducive to the public good that
entry is refused, S.4 of the Immigration Act 2004.

402 A police clearance certificate is required for a number of pre-clearance applications.

403 Final conviction of a copyright related offence, Law on copyright and Art. 473 and 474 of the Italian
Criminal Code.

404 Employment law, L.O 4/2000&RD 557/2014Section 105;106;111.; 113 Ley 14/2013 Section 62.

405 Criminality relating to misbehavior is taken into account, however, normally no refusal unless a not
too short prison sentence is at stake, Ch. 5 sec 17 and Ch. 5 sec 20, second paragraph Aliens Act
(2005:716).
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A final specific health related ground that stands out is the possible refusal of
entry to Ireland based on drug addiction.*%®

11.4 Conclusion

Most EU Member States adopt variations of the standard refusal grounds, pub-
lic security, policy and health. Such grounds fit the exception grounds provided
in the trade agreement, be it that attention must be given to the clear dis-
claimer provided, refusal should be based on genuine and sufficiently serious
threats.

The tables provided in the previous paragraph reflect conditions that may still
fall within the scope of the exceptions provided in the trade agreements. We
list them here to demonstrate the variety of grounds that apply. It may be that
some of these conditions are not covered by the trade agreement exceptions.
The analysis of these specific conditions is part of a general analysis provided in
the conclusion to this report.

406 S, 4 of the Immigration Act 2004, Schedule 1 of the Immigration Act 2004.






12 Review of literature on the intersection between Trade and
Migration

12.1 Introduction

Globalization has shaped many social and economic dynamics. Migration and
trade have both been affected by this globalization. Although previously, high-
income countries were welcoming the migrant workers for permanent resi-
dency to meet the market labour need, some researchers argue that receiving
countries are oriented more toward temporary migration.*%” This body of liter-
ature however mainly focusses on migration for low-skilled labour. The focus
of our study of trade related migration is mainly on migration for high-skilled
work. In order to give some background to the implementation in national laws
of the EU member states of the international trade agreements under scrutiny,
we reviewed the literature on the intersection between migration and trade. In
this review, we discuss key publications that appeared online between 2017
(with some exceptions 2016) and May 2020 on the topic using databases of
Hein online, Kluwer, and Oxford Academic Database, Web of Science and
Google Scholar. We did not come across literature specific on migration or mo-
bility in the context of EU-CARIFORUM or EU-Japan. We grouped the literature
along the following topics: general literature on trade and mobility (para. 2);
migration for establishing business purposes (para. 3), business travel (para. 4)
and rights of (temporary) high-skilled migrant workers (para. 5).

12.2 General literature on trade and mobility

The general literature on the EU trade agreements seldom addresses the move-
ment of natural persons. The purpose of a 2017 special issue of the Journal of
European Integration was to analyze the changing politics of trade in the EU,
focusing on the EU FTAs with Korea, the US, Canada, and Japan.%®® The intro-
duction to the special issue does not refer to migration or mobility of natural
persons, nor do the contributions. Suzuki (2017) for instance, writing prior to
the signing of the EU-Japan Treaty, concluded that there was a lack of societal
attention for the agreement, for one because the small scale of EU-Japan trade
compared to, for instance, the TTIP.%%° Pelkmans, in the same issue, examines
the meaning of ‘deep and comprehensive’ in four EU FTAs: CETA and EU/Korea,
and two FTAs that have not yet been completed (TTIP and EU/Japan). He pro-
vides a “tentative explanation of the nature of these four modern EU FTAs by

407 Daniel Costa and Philip Martin, 'Temporary Labour Migration Programs: Governance, Migrant
Worker Rights, and Recommendations for the U.N. Global Compact for Migration,' (2018) Economic
Policy Institute.

408 Finn Laursen and Christilla Roederer-Rynning, ‘Introduction: The New EU FTAs as Contentious Market
Regulation’” (2017) 39 Journal of European Integration 763 <https://doi.org/10.1080/
07036337.2017.1372430>.

409 Hitoshi Suzuki, ‘The New Politics of Trade: EU-Japan’ (2017) 39 Journal of European Integration 875.
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taking a closer look at the business dimension, in particular transnational value
chains in some prominent sectors, the growing importance of services and in-
ter-sectoral linkages.”*'° Although one would expect such an analysis to at least
mention the relevance of intra-corporate transfers with the moving of value
chains, it does not. Pelkmans does address cross-border services where service
providers ‘follow’ their multinational clients. Although he is positive on broader
regulatory cooperation and sustainable development chapters, he warns for
recent political developments, which have shown that such broadening up ac-
tually makes market regulation contested.*'! In 2019 Young argued how the
European Commission’s ‘balanced and progressive’ trade strategy “as a re-
sponse to anti-globalization sentiments is unlikely to address the identified
problem, because it largely reflects continuity with past practices that does not
prevent or resolve the politicization of trade policy.”**?

The seminal study by Tans (2017) is one of the first bigger studies on the inter-
section of trade and migration law.*!2 This book investigates the interrelation
between the liberalization of service provision and movement of natural per-
sons as it has been shaped within EU and WTO law. The overview presented in
this book presents a tension between the international obligations related to
service mobility of the national implementation in the Netherlands and the UK
on the one hand, and their migration law and access to the labour market leg-
islation on the other. It is precisely this tension that is also core to our study at
hand.

Furthermore, the literature that does address the intersection between trade
and migration often departs from a paradox between liberalization and re-
strictions. Ekman et al (2019), writing on three recently negotiated FTAs: the
EU-Canada Comprehensive Economic and Trade Agreement (CETA), the China—
Australia Free Trade Agreement (ChAFTA), and the Comprehensive and Pro-
gressive Agreement for Trans-Pacific Partnership (TPP), conclude that “with a
few exceptions, countries do not agree to more far-reaching provisions than
those that already exist in domestic law. Commitments tend either to be limited
in number and scope, or to be reined in by the catchall provision that preserves
the right for signatories to impose measures to regulate the entry or temporary
stay of natural persons, including through visa requirements. Rather than open-
ing up new labour mobility channels, commitments are effectively incorporated
into existing visa regimes and subject to its limitations.”4* Although the FTAs
incorporate most of the aspects of GATS on mobility, transparency, national
treatment, and most-favoured nation principles, there have been instances of
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conflicts between Member States policies on restricting migrations and ex-
panding the need for functioning channels of labour mobility.*!> Thus, attempts
to introduce a legally binding labour migration regime through GATS Mode 4
have, in their reading, not been successful.#*® They raised two important ques-
tions: "First, do the signatories commit to more expansive possibilities for la-
bour mobility than through the GATS?"; "Second, what has the political recep-
tion of such measures been?”.

Lavenex et al (2019) did a study on recent Preferential Trade Agreements (PTAs)
concluded by China and India. Lavenex argues that the limited inclusion of
“mode 4” in the GATS has opened a window of opportunity for addressing la-
bour mobility in a trade context.*'” Therefore, multilateral trade negotiation
has become a way for advancing labour mobility goals. This study shows that
India and China significantly expanded their set of rules on labour mobility or
“mode 4” compared to both commitments in GATS and EU/US PTAs. Whereas
India approached the conclusion of trade agreements with the West with some
resistance, China was successful in concluding far reaching bilateral deals with
the West due to its stronger domestic regulatory capacity and capability.
Whereas, for various reasons, progress within the WTO/GATS has been stalled,
China and India have pursued this agenda in bilateral and plurilateral PTAs.

12.3 Migration for business establishing purposes

Going back to 2015, the European Migration Network compared the existing
legal and policy measures of the member States in order to suggest better re-
forms for entry and stay of third country nationals for business purposes.**®
They concluded that eight member states have referred to their bilateral and
other agreements in place with third party countries to regulate mobility of im-
migrant investors.*1® However, in France, it was not aimed to have arrange-
ments for immigrant investors but "to facilitate the circulations visas and skills
and talents residence permit of certain categories."*?° In addition, Member
States have also considered procedural facilitations for improvement of mobil-
ity, namely: shorter residency requirements than for other categories of mi-
grants, fast track examination of applications, possibility to file applications
abroad, exemption from “integration contracts”, and (in some cases) medical
examination.

De Lange (2018) has explored the admission policies for self-employed non-EU
immigrants wanting to start or move their business to the European Union (EU),
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more specifically the French, German and Dutch entry policies for non-EU en-
trepreneurs.®?! Although national policies show some similarity, they differ in
respect of how and who decides if an entrepreneur serves a national economic
interest. In this contribution De Lange presents a model for defining the level
of welcoming of such policies, where the level of welcoming depends on both
the material criteria, entry conditions giving the entrepreneur a fair chance and
on the formal criteria of the applicable procedures and the actors involved in
the decision-making process, which goes to transparency of the procedure. The
article concludes with a policy recommendation on a future EU policy welcom-
ing immigrant entrepreneurs which should set standards for a large variety of
entrepreneurs, allow for the national economic interest to be broadly defined
and have, at the least, transparent and practical procedures. This study is
strongly focused on permanent establishment and less on business visits prior
to establishment or on what is usually perceived as investment migration, alt-
hough one can argue that the investments required to establish could fall
within the scope of the FTA investment paragraphs, if applicable.

In another study, De Lange investigates the intersection between migration for
business purposes and the EU agenda for innovation.*?? In this contribution,
amongst others, De Lange discusses a proposal by the E15 Initiative to establish
a plurilateral “innovation zone”. Such a zone would allow skilled researchers
and technical personnel to migrate freely for up to ten years, within the GATS
framework.*?3 Entrepreneurially skilled people are especially needed to move
freely in this innovation zone, the plan argues. De Lange stipulates how, “given
the rise of flexibilization of labour markets and growing self-employment, such
an “innovation zone” would indeed only have added value if (solo self-em-
ployed) entrepreneurs are included.” Such a zone would require convergence
and coherence between trade, migration, and labour policies and would re-
quire compartmentalized administrative bodies to step outside their compart-
ments.

In 2019 the European Migration Network did a study on admission policies for
start-ups.*?* The EMN found that in about half of the Member States, attracting
start-ups and innovative entrepreneurs from third countries is a policy priority.
In recent years a variety of specific start-up schemes have been introduced in
some Member States. Member States without such schemes use their existing
policies to admit start-ups. The EMN highlight, as a common challenge, lengthy

421 Tesseltje De Lange, ‘Welcoming Talent ? A Comparative Study of Immigrant Entrepreneurs ' Entry
Policies in France , Germany and the Netherlands’ (2018) 6 Comparative Migration Studies.

422 Tesseltje De Lange, ‘Intersecting Policies of Innovation and Entrepreneurship Migration in the EU and
the Netherlands’ in Sergio Carrera and others (eds), The External Faces of EU Migration, Borders and
Asylum Policies: Intersecting Policy Universes (Brill Nijhoff 2019).

423 John M. Curtis, ‘Trade and Innovation: Policy Options for a New Innovation Landscape’ (2016), Policy
Options Paper, TheE15initiative. The E15 Initiative aims to stimulate a ‘fresh and dynamic” look at
global trade and investment systems and opportunities to improve the system’s effectiveness and
advance sustainable development. Participating countries are Switzerland, Canada, the UK, Sweden,
the Netherlands, Denmark and Finland. See https://e15initiative.org/publications/trade-innovation-
policy-options-new-innovation-landscape/.

424 European Migration Network, ‘EMN Synthesis Report for the EMN Study 2019 Migratory Pathways
for Start-Ups and Innovative Entrepreneurs in the European Union’.



Trade & Migration Final Report, December 2021 133

application processes as well as difficult access to growth financing and oppor-
tunities to scale up the business. Although member States experience difficulty
to retain startups, most do not grant preferential access to permanent resi-
dence. Another important issue is the lack of data on the survival rates as well
as economic results generated of such start-up schemes.

12.4 Business Travel

Business travel, one form of true temporary mobility for trade, is not discussed
much in the migration literature. Literature on the use of Schengen visa for
business purposes appears to be absent in the databases consulted. In an older
study on business travel, Hovhannisyan and Keller (2015), analysed the role of
short-term cross-border labour movements for innovation. They estimated the
impact of U.S. business travel to foreign countries on their patenting rates. They
conclude that the technological knowledge transfer as a result of business
travel enhances innovation in the receiving country and may actually be an im-
portant channel through which cross-country income differences can be re-
duced.??> On the intersection with economic development and visa policies,
Czaika and Neumayer (2017), conclude that visa restrictions reduce bilateral
trade and foreign investment (but less so tourism), thus restrictive visa policies
imply “significant economic costs for both visa-issuing and visa-targeted coun-
tries, but it creates some positive externalities for countries with a more liberal
visa policy. Liberalised visa policies would in particular help poorer countries to
partake more in the benefits of economic globalisation”.4?®

McKay & Tekleselassie (2018) make a valuable econometric contribution to the
literature calculating the impact of visa policies on cross-border travel for busi-
ness, personal and tourism purposes.*?’ They show that such benefits can be
substantially reduced by restrictive visa policies. Determinants of bilateral visa
policies are foreign policy, geographic and historical ties and customs unions,
while, so they calculate, the role of GDP is modest. Visa policies, as geographical
location, historical ties and e.g. a common language play a sizable role in cross-
border travel. Next they conclude that travellers from Africa and Asia are most
sensitive to visa policies. They note how travel has a substantial share in service
exports in the world and how it can generate FDI and associated benefits and
potentially promote knowledge transfers. If this is indeed the case is not in-
cluded in their study and should, they suggest, be part of an agenda for future
research.
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Mazzeschi & Cartwright Jr. (2018), two legal practitioners, mapped immigration
(and tax) rules related to business travel into 17 Schengen countries.*?® Theirs
is, to our knowledge, the first to juxtapose business activities and work (work
permit requiring) activities and problematize the lack of clarity between these
activities and the legal regime applicable. They show how the 17 Schengen
countries scrutinized each carry a different definition of ‘business activities’ and
for this mapping their study is valuable, although obviously detailed national
policies are prone to change regularly. To develop a clear definition of business
activities, an endeavour indeed called for, they turn to EU law (Posted Workers
Directive and the Blue Card Directive) and GATS MODE 4. They do not, however,
make reference to, or take inspiration from, the other EU FTA or other regional
FTA. Their proposed definition of business activities remains vague, suggesting
obvious criteria such as that ‘the service must be an integral part of the business
activities of the sending companies’ and that ‘the sending company must main-
tain and enforce policies to ensure the business visitors activities do not trigger
permanent establishment’. From a compliance perspective those are under-
standable criteria, but they do not push the agenda for implementing the busi-
ness visitors’ visa under the FTA.

12.5 Intra-Corporate Transfers

In the edited volume by Minderhoud & De Lange (2018) on the implementation
of the Intra-Corporate Transfer Directive two chapters focus on the interrela-
tion with trade.*?® Tans & Kroes elaborate on the close connection between the
ICT Directive, growing international (service) trade and the needs of multina-
tional companies. Under the ICT-Directive multinational companies may re-
quest mobility of their highly qualified personnel for various reasons.**° These
types of migration are categorized in accordance with the activity or the em-
ployee involved: ranging from overseeing or setting up a branch office in an-
other country, negotiating contracts, educating business trainees or require-
ment of a specifically skilled employee at another office. They conclude, with
respect to the implementation in the Netherlands, that the different admission
categories bases on GATS or other FTA, EU migration law or national migration
law are significant, but not always discernible when consulting national law.

Guild (2018), in the same volume, approaches the ICT Directive from the per-
spective of the EU’s international obligations. In her contribution she analyses
an ‘alternative’ EU framework of companies’ rights to transfer key personnel
from outside the EU to a related entity within the EU. This alternative is, in this
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case, the understudied EU Russia Agreement 1997. Such Trade Agreements as
discussed by Guild are also in force with for instance Algeria (2005), Ukraine
(1998 replaced in 2016), and Jordan (2002). These agreements seem to offer
opportunities for establishment and the transfer of key personnel beyond the
ICT-Directive, but they are understudied and underused in practice. Guild finds
that indeed, because there are no mandatory transposition requirement in the
agreements, which are directly binding on the Member States, these obliga-
tions are not observed in practice.**!

Costello & Freedland (2016) argue that workers in a multinational do not just
have a passport of a state, but also of a ‘Global Inc’.#3? Their labour rights are
determined according to corporate policy and for their legal position they are
not connected to a particular country (p. 49). They attack the presumption of
temporariness (and the subsequent analogy with intra-EU posting) because
some of the multinationals falling within the scope of the ICT-Directive are not
temporarily delivering a service but are solidly established in the receiving
state. In the next section we will discuss more literature on the concept of tem-
porary migration, dominant in trade related migration.

12.6 Rights of high-skilled temporary migrant workers

Migration under the scope of the FTA is, in most cases, temporary migration of
high-skilled third-country nationals. Their stay in the destination country is, in
the case of employees, tied to the duration of a contract, such as service con-
tract for atemporary period.*33 The literature on migrant rights labels such tem-
porary migration as precarious, although it usually addresses low skilled mi-
grant workers’ status.*3* Absence or limitations of rights, such as the right to
family reunification, is core to this literature as well as the dependence on a
third party for the right to enter or remain in a country (e.g. employer).** The
ILO has called attention to bureaucratic practices, lack of transparency in having
a unified definition on temporary migrants, political difficulties in implementa-
tions, and lack of social dialogue and consultations with — low-skilled — labour
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migrants.**® In a 2016 edited volume on Temporary Labour Migration in the
Global Era*¥’, Reilly writes:

‘Temporariness is itself a diminution of rights and political power, and thus a
source of vulnerability in the workplace. The relationship between work and
membership has been a dominant theme in discussions of the ethics of labour
migrant schemes’.*3%

We have not found reference to debates over such ethics in literature on trade
related migration. Most of this literature is on low-skilled migration and how it
emphasizes the need for transparent, accessible and available information
about rights (Berntsen, 2015) but the possible vulnerability of high-skilled mi-
grants is, generally speaking, overlooked in the literature.

Van Ostaijen, Reeger and Zelano*?*® for instance, claim migrant workers with
high salary levels, such as knowledge workers, have more agency towards em-
ployers and service providers. The work by Ruhs & Martin**° also argues that
high-skilled migrants, because they are sought-after and presumably in short
supply, have more rights than low skilled migrants. In this literature there ap-
pears to be an (often unarticulated) assumption that, because of their skill level
and income, high-skilled labour migrants know how to empower themselves
(for example, to hire a lawyer). Noronha et. al.**! study high skilled migrant
worker resilience (Indian ICT services) in the Netherlands and conclude the reg-
ulatory design of the Dutch high-paid migrant worker scheme leaves high-
skilled migrant less empowered as sometimes is suggested in literature.**?

In sum, there is little literature on the intersection of trade and the type of mi-
gration scrutinized in this report, although some seminal studies do address the
topic. Developing a research agenda to improve the functioning of mobility of
service providers, independent professionals, investors moving under the FTA
could provide timely knowledge on a type of mobility that is bound to increase
if the number of trade agreements entered into by the EU increases.
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13 Conclusions

13.1 Introduction

The interaction between EU Free Trade Agreements and immigration law in the
EU Member States is understudied. Free Trade Agreements include commit-
ments that may impact immigration law. The commitments may lead to entry
and residence of third-country nationals (TCN) to an EU Member State if the
conditions described at the international level are fulfilled, and if none of the
exemptions incorporated in the FTA apply.

Trade liberalisation provides the definitions and scope in relation to the cate-
gories of natural persons that can rely on the agreements as well as the result-
ing obligations for states. These agreements present five categories of natural
persons who are entitled to mobility into the EU:

- Contractual Service Suppliers (CSS)

- Independent Professionals (IP)

- Intra-Corporate Transferees (ICT), including Graduate trainees (GT)

- Business Visitors (BV; for Establishment Purposes (BVEP) and for Short
Term purposes (STBV))

- Investors

While the EU commitments provide the general categories and access condi-
tions, an EU Member State may have specifically reserved the right to impose
certain conditions impacting this access. Moreover, the trade agreements do
not prevent the imposition of measures relating to public policy objectives, nor
certain measures relating to immigration. Consequently, applicable national
rules of the host Member State should allow natural persons the right to entry
(access to the territory) of that state, as well as the right to temporary residence
for business purposes under the conditions specified at the international level.
Besides entry and residence rights, non-discrimination in relation to a host
states own nationals applies as well. However, for all these obligations, a legit-
imate public policy objective allows for derogations. Finally, the EU consistently
ensures that, despite the liberalisation provided, measures regarding entry,
stay, work and social security measures shall continue to apply.

The European Commission has asked us to investigate this interaction, and to
identify potential inconsistencies and regulatory gaps. In this concluding chap-
ter we provide an overview of our conclusions and our recommendations. Be-
fore doing so we will answer the question how to determine whether an obli-
gation derived from the trade commitments is not met by a Member State.
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13.2 Determining compliance in international law

The trade commitments discussed in this report are international agreements,
and therefore part of international law. As a consequence, EU and national leg-
islation needs to be in conformity with these trade agreements. If the commit-
ments are implemented into national law correctly, those benefiting from the
agreements can rely on them on the basis of national law. If the trade commit-
ments are not implemented, or implemented incorrectly, this may have three
consequences. Firstly, a signatory state may seek dispute settlement provided
by the trade agreement on behalf of its citizens whose rights were affected by
the incorrect implementation.**3 Secondly, an EU Member State breaches an
EU law obligation if it fails to comply with the obligations derived from an in-
ternational agreement which applies to the EU. As such, the European Commis-
sion may commence an infringement procedure against that Member State.?**
Thirdly, as the trade agreements also provide for the possibility of review in
relation to administrative decisions (incorrect decisions from the perspective of
the trade commitments), it should be possible for natural persons or businesses
to rely on national procedures to correct such decisions. However, the provi-
sions on the possibility for review included in the trade agreements do not ap-
ply to decisions relating to entry.

Determining whether a certain national measure breaches the trade commit-
ments can be difficult. As long as a final ruling by the highest courts or appellate
bodies has not been given, legal interpretation can be a matter of debate. For
the purpose of this study, we adopt the following approach to assess potential
breaches.

As a first step, the content of the trade commitments is provided in each of the
substantive chapters of this report. This content can be straightforward, for ex-
ample: those coming to the EU under the category of “Intra-corporate Trans-
fer” may reside in an EU Member State for three years. Answering the question
whether an economic needs test may be applied in relation to Japanese nation-
als relying on mobility related to Contractual Service Suppliers or Independent
Professionals is more difficult. For example, Romania imposes an economic
needs test to these categories. Consulting the text of the trade agreement does
not reveal if Romania may carry this restriction. Only if we look at the annexes,
where specific reservations are included in relation to each service sector, it
becomes clear that indeed Romania, and various other Member States, have
made this reservation.

Determining the content of the trade commitments therefore requires a careful
approach. This careful approach requires an analysis of language, of the system
in which obligations are implemented. The trade commitments use language

443 |n practice, this has never happened. While hitherto it seemed unlikely that states would commence
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that not always correlates to the language used in national legislation, in par-
ticular, as the implementation takes place in legislation relating to migration
and access to the labour market. For example, the term “economic needs test”
is trade language, whereas in migration language this is often referred to as a
“labour market test”, such tests may not necessarily encompass exactly the
same policy goals.

Another important issue relates to the system adopted in the trade agree-
ments. Essentially, the trade agreements provide mobility under certain condi-
tions. Once those conditions are met, mobility based on the commitments
should be allowed. However, in addition, the commitments relating to mobility
intend to open markets to competition, thus ensuring non-discrimination (na-
tional treatment). For example, the idea of Independent Professionals is not
only to provide access to the market of other signatory states, but also to allow
the Independent Professionals to compete on the basis of a level playing field
with ‘like’ domestic service suppliers.4%>

The scope of non-discrimination will determine to what extent measures that
make it more difficult to compete with locals may be problematic. By definition,
migration and access to the labour market rules only apply to third-country na-
tionals. The need to comply with a work permit obligation already means costs
and efforts to rely on mobility. However, as it is clear from Argentina — Financial
Services, ensuring equal conditions of competition is not the same as guaran-
teeing equality of opportunities.

As such, we consider the application of genuine immigration, and access to the
labour market rules, to be inherent to the fact that a foreign trader is not based
in the host state. Thus, the additional burdens derived from the need to enter
and reside in the host state (obtaining a visa, residence permit and work permit
for example), do not upset the conditions of competition. However, highly cum-
bersome procedures, visa with extremely high costs and other excessive re-
guirements attached to immigration procedures can likely be considered to up-
set the conditions of competition in relation to domestic competitors.

And there are more key arguments to consider ‘normal’ immigration proce-
dures to be in line with the trade commitments, whereas ‘excessive’ proce-
dures may form a potential breach.

Even if a measure hinders the trade commitments on mobility, this does not by
definition leads to a breach of the agreements. Firstly, measures relating to
‘movement of natural persons across borders’, the so-called immigration carve-
out, are not prevented by the agreements, provided that such measures are
not applied in such a manner as to nullify or impair the benefits accruing to any

445 Competition requires the foreign and domestic actor involved to compete, as they are providing sim-
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hand, are required, this is not the case, Argentina — Financial Services Appellate Body Report, par
6.29.
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Party under the terms of a specific commitment. Secondly, certain policy objec-
tives, such as public order, allow a signatory state to deviate from any of the
obligations derived from the trade agreements. Thirdly, the EU has included in
all the trade agreements a so called blanket reference, which states that:

All other requirements of [Union] and Member States’ laws and regula-
tions regarding entry, stay, work and social security measures shall con-
tinue to apply, including regulations concerning period of stay, minimum
wages as well as collective wage agreements.

Our key approach, that normal immigration measures are unproblematic, is re-
affirmed by these concepts. Firstly, the immigration carve-out indeed explicitly
provides that measures relating to crossing borders are not in conflict with the
trade agreements. In addition, the blanket reference ensures that such
measures continue to apply, despite the trade commitments. Phrased differ-
ence, the legality of immigration related measures is clearly confirmed.

However, this also means that our approach in relation to ‘excessive’ immigra-
tion measures is confirmed as well. The immigration carve-out is clearly limited
by the phrase provided that such measures are not applied in such a manner as
to nullify or impair the benefits accruing to any Party under the terms of a spe-
cific commitment. As such, measures that are formally part of national immi-
gration law, but which in reality go beyond the orderly movement of people
across borders, cannot benefit from the carve-out.

A simple example can clarify this. Visa are explicitly mentioned as the example
of a measure relating to the immigration carve-out. Yet, clearly, a visa for which
a fee of 10.000 euro is required would likely be considered to nullify or impair
the benefits of the commitments.

A more complex example is the following. A system of sponsorship may be seen
to regulate immigration. Much depends on the form such a system may take. If
sponsorship in essence ensures that movements across borders remain con-
trolled, as the sponsor becomes partly responsible and thus ensures that risks
of overstaying are mitigated, this may indeed fit the immigration carve-out.
However, if sponsorship would include high fees, extensive administrative ob-
ligations, information duties and sanctions in cases of non-compliance, the
guestion becomes whether this still qualify as measures relating to the orderly
movement of persons across borders or too restrictive to qualify as such. And
even if all the obligations relating to sponsorship are considered to regulate the
orderly movement of natural persons, a case can be made that excessive
measures can nullify or impair the benefits of the specific commitments, which
would mean that such measures no longer benefit from the immigration carve-
out. Note that the commitment offered in the GATS is non-discrimination be-
tween domestic and foreign Mode 4 service suppliers. Adopting a strenuous
regime in relation to foreign service suppliers may indeed nullify that promise.
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It is highly unlikely that contractual service suppliers or independent profes-
sionals are able to compete on the basis of a level playing field with domestic
service suppliers if a burdensome and costly administrative hurdles apply.

Finally, besides the immigration carve-out, certain policy objectives, such as
public order, allow a signatory state to deviate from any of the obligations de-
rived from the trade agreements. Most of the measures listed in our chapter
on refusal grounds will fit the exception grounds provided in the trade agree-
ments. The public order exception provides a considerable margin for regula-
tory autonomy. Note however that these exception grounds only can be ap-
plied in relation to a genuine and sufficiently serious threat posed to a funda-
mental interest of society.

A clear example of a measure that would likely not breach the trade commit-
ments because it can be exempted by public policy is past criminal behaviour.
Various Member States may refuse entry based on a third-country national hav-
ing previous criminal convictions. As such, a notorious drug cartel leader wish-
ing to enter an EU Member State based on the business visitors category can
be refused entry. This indeed violates the BV commitment, yet this breach can
be exempted based on public policy. The question then is, when is criminal be-
haviour in the past still relevant to claim that an individual forms a genuine and
sufficiently serious threat to a fundamental interest of society. We consider a
one day prison sentence, for instance due to a bar fight, too light for this. As
such, a refusal ground which can possibly be invoked due to any criminal con-
viction in our opinion is not covered by public policy.

We will now provide an overview of the review we conducted of implementa-
tion in relation to each of the five categories of natural persons enjoying mobil-
ity rights.

13.2.1 Business Visitors

None of the Member States have clearly implemented the BVEP and STBV cat-
egory. In particularly the detailed list of activities in the EU-Japan agreement
for STBV is missing in the national contexts. For Schengen EU Member States,
we believe this follows from the fact that the Schengen Borders Code, the
Schengen Visa Code and the Visa Code Handbook do not clearly add the BVEP
and STBV category, which would essentially mean that each Schengen state
may simply refer to the Schengen visa to implement the trade agreements.

The definitions of BV provided in the international trade agreements are such
that in trade language, these do not constitute economic activities. They are
not services, nor delivery of goods, they are activities to prepare future eco-
nomic activities. This definition does not align with many definitions of ‘work’
in the Member States, where an activity performed for a company may simply
be seen as such. In our view, correct implementation of the BV commitments
should not come with conditions that are related to entry to the labour market.
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Some Member States allow BV for 90 days in a 12 month period. This cooling-
off period is too long to comply with the EU-Japan commitments, and the GATS
commitments inscribed by most Member States.

Recommendations:

We recommend to maintain the list of all BV activities consistent throughout
the different EU trade agreements. In addition, the Schengen legislation (Article
6(3) of the Visa Regulation 2018/1806) could be amended to include a compre-
hensive list (in line with the trade agreement commitments) of activities which
must not give raise to the application of the “paid activity” exception to both
business visitors categories. This might also require amending Annex | to the
Schengen Borders Code to list all documents which could be used for the pur-
pose of verifying the entry conditions of a business travel.

From an immigration perspective it makes sense to merge both BV categories
into one. They are subject to the same limitations: time limitation (maximum
90 days in any six-month period) and activities limitation. Although in practice
they do tend to have a different profiles as business visitors for establishment
purposes are mainly executive or managerial staff whereas short term business
travel can be conducted by non-executive staff, this is not relevant as all activ-
ities should be work permit exempt.

13.2.2 Contractual Service Suppliers

The overview of the implementation of the CSS category in the Member States
demonstrates that this form of mobility is explicitly implemented by various
Member States. Some Member States align the definitions with those that ap-
ply to intra-EU posting, others copy the text of the trade agreements. Especially
those Member States that copy the language used in the trade agreements, as
well as the conditions that apply, create a clear and transparent entry route for
Css.

Some Member States have chosen to include a general entry route which states
that entry is possible based on the conditions provided in international trade
agreements. This form of implementation is difficult to use in practice, as both
authorities and those wishing to rely on CSS frequently are unaware of the de-
tails provided in the agreements.

Where nothing specific is indicated, those wishing to rely on CSS need to have
an alternative entry scheme available suitable for their purpose, which moreo-
ver is not more stringent than the conditions provided in the trade agreements.
The main alternative is to apply for a general work permit available for TCN who
are temporarily employed in the host state. Such entry schemes are usually
grounded on the idea that such TCN enter the labour market of the host state.
CSS however, has a different purpose, as it is intended to facilitate the service
provider based outside the EU which has obtained a service contract. Unless
specifically indicated in the reservations, this mean that such work permits
must not be based on a labour market test. Work permits occasionally are
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granted on the condition that a representative or sponsor in the host state is
available.

The maximum duration of the CSS entry route should at least be 12 months in
a 24 months period based on the EU-Japan agreement, some Member States
however, maintain a shorter maximum duration.

Recommendations:

Given the significant differences in implementation at the national level, the
manner in which entry schemes for different purposes sometimes have to be
matched with CSS and the finding that sometimes no suitable entry scheme is
available, by way of recommendation we suggest EU legislation to harmonize
the conditions of entry and stay of CSS.

Alternatively, for assignments shorter than three months, we suggest amend-
ing the Schengen legislation (Article 6(3) of the Visa Regulation 2018/1806) to
include a comprehensive list (in line with the trade agreement commitments)
of activities which must not give raise to the application of the “paid activity”
exception of CSS. This might also require amending Annex | to the Schengen
Borders Code to list all documents which could be used for the purpose of ver-
ifying the entry conditions of CSS. It is also possible to have the same approach
as for BV for stays of less than 90 days. For this purpose we also refer to our
recommendation on the implementation of the BV category.

The use in practice of multiple entry visa with long validity, might be sufficient
although not for stays of more than three months consecutive. For assignments
longer than three months CSS must either be implemented correctly in national
legislation, or this type of mobility should become part of legislation at EU level.

13.2.3 Independent Professionals

We observe that none of the Member States is carrying a FTA-IP scheme spe-
cificallyimplementing this category. Complying with the definition of Independ-
ent Professionals within the trade agreements necessitates the Member States
to provide a one year visa without requiring the commercial presence. Although
the Member States can have their own regulations regarding the extension or
renewal of the visa/permit after one year, their regulations for the first year
should be adjusted in a way that does not deviate from the commitment for
Independent Professionals under the trade agreements.

Our analysis shows that the Member States are primarily providing applicants
with more than a one-year residence permit, requiring commercial presence,
skills-tests, business experience, etc. Hence, these schemes are typically aiming
at the establishment of new businesses and thus not Independent Professionals
as intended by the FTA.
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Given the general finding that the IP category is often missing in national legis-
lation and the manner in which entry schemes for different purposes some-
times have to be matched with CSS and the finding that sometimes no suitable
entry scheme is available, by way of recommendation we suggest EU legislation
to harmonize the conditions of entry and stay of IP.

Alternatively, we suggest that for service contracts requiring a presence shorter
than three months, EU decision makers could envisage a broadening of the
scope of allowable work permit exempt (business) activities and inserting them
into a new piece of legislation that Member States would transpose and ensure
proper enforcement. Alternatively an entry route via a short-term work permit
which could be obtained fast with very little administrative requirements and
eligibility criteria could be foreseen.

For service contracts requiring a presence longer than three months, a new
piece of legislation could be envisaged which should be transposed by EU Mem-
ber States. This category is not meant to integrate the labour market hence
such legislation should provide minimal administrative burden and eligibility
criteria aligned with the trade agreements.

To secure equal treatment with nationals, this category could be included un-
der the scope of the EU Single Permit Directive 2011/98, currently explicitly ex-
cluding self-employed migrants. Do note, however, that Directive 2011/98 ap-
plies to migrants working in the EU, meaning accessing the EU labour markets,
which is not the case for mobility under the FTA.

13.2.4 Intra Company Transfers

All Member States have an option available for ICT. This category is well recog-
nized, not very controversial and simply implementing the EU ICT Directive (but
for Ireland and Denmark), which is obligatory under EU law, already suffices to
cover implementation of the trade agreements for ICT for longer than 90 days.
This includes enforcement of the right to work at a clients’ site.

However, as the trade agreements simply allow access for ICT for a period of
one day up to three years (one year in the case of graduate trainees) under the
conditions of the trade commitments, ICT up to 90 days should be clearly cov-
ered as well. As this is not the case in all Member States, this is a gap in EU
legislation.

We recommend EU legislation for assignments shorter than 90 days which
moreover ensure that the legal entity involved in the ICT performs a genuine
economic activity. Such conditions should not, however, lead to additional re-
strictions which are not specifically listed in the trade commitments. For exam-
ple, the trade agreements in general specify that national labour law continues
to apply, yet imposing higher income requirements than those applicable for
domestic workers has a different purpose than equally imposing national la-
bour laws on domestic and foreign workers, as this criterion is used to restrict
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access for ICT earning a wage below the threshold. Income may arguably also
be used by immigration authorities as a proxy for skills level (specialist) or sen-
iority (manager). Not however, that this argument only holds valid up to a cer-
tain wage level. An unrealistically high wage level would in our eyes be similarly
problematic as a visa fee which is so high that its aim is not regulating immigra-
tion and its costs but rather nullifying or impairing entry.

13.2.5 Investors

Various Member States provide for an entry scheme which covers, or partly
covers the EU — Japan commitments relating to investors. Where such schemes
require a minimum sum to be invested, this is in line with the trade agreement,
as long as the amount can still be considered as not exceeding a substantial
amount of capital.

However, job creation or the requirement that the investment serves a public
good are not criteria described in the general conditions that apply to the in-
vestor category in the FTA. Such requirements may only be imposed if specifi-
cally reserved in the Annex to the EU — Japan FTA.

The possibility to rely on an entry scheme in general on ‘the trade commitments
of an FTA’ may indeed lead to entry for Japanese investors, but this form of
implementation is not transparent.

Several Member States do not have a scheme specifically covering investors,
nor entry based on the trade agreements in general. In such Member States,
an alternative scheme is needed. The points based system entry schemes are
not entirely suitable for investors, as such schemes require the investor to ob-
tain a certain amount of points in relation to irrelevant conditions (language,
skill level) from the perspective of the FTA and investment. However, such con-
ditions may be considered to relate to legitimate migration related concerns
(the orderly movement of persons across borders). Entry based on business ac-
tivities or acting as an agent may or may not be suitable alternatives for the
investor category.

As with CSS and IP, given the absence of this category in national entry schemes
and the need to use (unsuitable) alternative schemes, we suggest EU legislation
to harmonize the conditions of entry and stay of investors.

Alternatively, for assignments shorter than three months, we recommend
amending the Schengen legislation (Article 6(3) of the Visa Regulation
2018/1806) to include a comprehensive list (in line with the trade agreement
commitments) of activities which must not give raise to the application of the
“paid activity” exception investors. This might also require amending Annex |
to the Schengen Borders Code to list all documents which could be used for the
purpose of verifying the entry conditions of an investor.
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As outlined in the 2019 Commission Report, investor residence schemes entail
several inherent risks. Although the 2019 Fitness check on legal migration has
not identified a strong need for harmonisation in this area**® nonetheless our
analysis of the FTA leads to the conclusion that such legislation is preferable to
implement the FTA.The objective of a potential EU piece of legislation could be
to boost trade in services and contribute to sustainable economic growth and
employment opportunities in the host country, instead of merely providing op-
portunities for taking up residence (and possibly accessing the labour market)
in an EU country.

13.2.6 Social Security & Family Reunification Rights

The norms available under current EU migration and social security law most
likely do not apply to TCN moving under the scope of the FTA. Note however,
that FTAs consistently indicate that national and EU regulations relating to work
and social security matters shall continue to apply. As an example, ICT can de-
rive social security rights from the ICT Directive, however such rights are not
covered in FTA. Most Member States mention the relevance of bilateral agree-
ments. We provide a general overview and support the general conclusion that
the framework of Posting as referred to in the ICT Directive could also be appli-
cable to TCN employees staying for more than 90 days under the FTA. The pro-
visions stated in the EU ICT Directive make sense for all FTA categories.

On the other hand, we see there is no social security liability in the host country
for short-term travel of less than 90 days. Furthermore, self-employed IP and
Investor TCN moving under the FTA fall outside the scope of current regula-
tions. A more targeted study into the treatment of self-employed and investor
TCN in the Member States in respect of their social security rights would appear
useful to draw more substantive conclusions.

For short term stays no longer than 90 days, accompanying family can either
travel into the EU visa free or obtain a visa through the “normal” procedures.
Some Member States have additional specific long term visa however, which
appears to be more facilitating towards accompanying family members of TCNs
seeking temporary market access under the trade agreements, than “normal”
visa procedures. A common EU migration policy for movement into the EU re-
lated to the trade agreements could benefit from a related long stay visa for
family members. Current trade agreements do not prescribe access to (self)em-
ployment for family members during such a short stay. Hence, the Member
States remain free to apply their own laws in this respect.

The Visa Code Handbook neither creates any legally binding obligations upon
Member States nor establishes any new rights and obligations for the persons
who might be concerned by it, but aims to ensure a harmonised application of
the legal provisions. Therefore we recommend that the Visa Code Handbook

446 Fitness Check p. 186 of SWD (2019) 1055 final.
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lays-out in more detail trade related visa’s and includes a specific reference to
facilitating visa for accompanying family members. Given the current variety
amongst Member State of possibilities for family reunification likely hinders
transparency and mobility between the Member States.

It is generally accepted that to attract talent to stay in the EU for longer periods
(See ICT Directive, Blue Card Directive, researchers under the Students and Re-
searchers Directive for researchers, Family Reunification Directive) facilitating
family reunification is perceived to positively impact economic migration. As
temporary trade related migration also concerns these sought after talents, a
family reunification scheme and derogations from the Family Reunification Di-
rective as in said Directives could contribute to take away perceived barriers to
trade related (temporary) migration which possibly restrict market access un-
necessarily.

13.2.7 Transparency

All three FTA examined in this report include transparency obligations. Having
a fair and transparent administrative procedure is an obligation for the Member
States under the FTA. Transparency also applies to qualification requirements
and procedures, technical standards and licensing requirements. Depending on
the specific agreement, Member States are obliged to have publicly available
references for pre-legislative information. Nevertheless, analyzing the current
state of affairs, Member States do not have all this relevant information readily
available online for instance. The EU Immigration Portal can be considered cor-
responding to the core transparency requirements of FTAs.*4’"However, at the
time of writing, not all relevant links were available in the portal yet. We rec-
ommend the Member States be urged to provide the necessary links to infor-
mation to be made available through the EU Immigration Portal.

In addition, designation of enquiry points, which is already obligatory under the
GATS agreement, and providing information on regulatory authorities are es-
sential elements of transparency for the Member States. In practice, these en-
quiry points are often formed by a single person within the trade or economy
ministry and these are not always updated.

We conclude there is room for improvement of publicly accessible information
on the functioning of the FTA in the Member States, in particular as we have
also seen examples by Member States of relatively accessible websites availa-
ble.

13.2.8 Appeal procedure

The FTA, like EU migration law, require a certain level of procedural safeguards
to be applicable on procedures in relation to FTA mobility. The required level
of protection does not appear to be higher than common in EU law. However,

447 https://ec.europa.eu/immigration/node_en
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the standards are by no means fully harmonized (Annex 4 on Procedures appli-
cable in Member States).

Were the European legislator to draft legislation in order to facilitate the proper
implementation of the FTA in the EU Member States, we recommend to also
harmonize administrative procedures and available remedies for the sake of
transparency and procedural fairness.

13.2.9 General refusal grounds

Most EU Member States adopt variations of the standard refusal grounds, pub-
lic security, policy and health. Such grounds fit the exception grounds provided
in the trade agreement, be it that attention must be given to the clear dis-
claimer provided, refusal should be based on genuine and sufficiently serious
threats. In addition, Member States may apply measures relating to the orderly
movement of persons across borders.

The consequence of this is that the trade agreements, in our view, allow states
to restrict entry if this is proportional. As an example, restricting entry to a per-
son convicted recently of a serious crime, or restricting entry to persons who
(repeatedly) commit migration related offences should be in line with the trade
agreements. Contrary, misdemeanours or crimes committed for example more
than 10 years ago may not warrant refusal of entry if the person concerned
wishes to rely on the trade agreements.

13.3 Best Practices

In relation to all categories, the fact that the trade commitments are derived
from international agreements based on reciprocity, which moreover include
specific obligations relating to transparency, we consider specific reference to
the trade agreements a general best practice. Reference to the background of
the entry routes included in the legislation or guidelines or on information por-
tals (which are kept up to date) would in essence all suffice, as long as the con-
nection between the specific entry route and the international trade agree-
ment is clearly visible. This is not just important for those wishing to rely on the
trade commitments, it is also helpful for national authorities themselves.

The Netherlands provides an example of a Member State that has adopted pro-
visions which grant entry based on a specific mobility category while adding a
list of countries (which must of course be kept up to date) who'’s nationals may
rely on these provisions. This ensures that the background of the commitments
remains visible, while those able to rely on these entry routes are still limited
to the nationals enjoying the benefits of the EU trade agreement.

An additional best practice is to include a general form of entry based on the
trade agreements, as is the case in Germany. To be clear, we consider this form
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of implementation too general, as it does not provide any of the rather im-
portant details that accompany each form of mobility. However, entry based
on ‘the trade agreements’ does ensure that, if no specific form of entry is in-
cluded in the national legislation, one can always rely on this general provision.
As such, this entry route can serve as a safety net.

13.3.1 Business Visitors

This category is best implemented through an entry route which provides rela-
tively unobstructed access in relation to a complete list of the business activi-
ties included in the trade agreements. Work permits and similar conditions
should not be required. Note that the list included in the EU —Japan FTA is quite
extensive. To prevent the effect of an erga omnes implementation, which
would hinder the EU’s position in negotiations, the list can be provided with a
clear indication that not every national can benefit from this entry route, as this
depends on the condition that the person wishing to rely on this form of entry
must be covered by a trade agreement. Member States that provide for entry
to set up a commercial presence, separate from the BVST activities often com-
ply fully with the obligations derived from the trade agreements relating to
business visitors, as the BVST and BVE categories clearly address two different
activities.

13.3.2 Contractual Service Suppliers

An entry route which allows entry for CSS, thus for employees of service pro-
viders based outside the EU, either through a specific visa or a work permit, is
the most clear example of implementation encountered in the Member States.
Even more transparent are those Member States that have not only copied the
CSS definition, but also the general conditions provided at the international
level into national legislation, an examples of which is Spain. Importantly, Mem-
ber States should ensure entry in relation to the specific service sectors in which
CSS commitments were adopted. Again, including such a list, either in the leg-
islation, policy guidance or via public information would greatly enhance the
visibility of this form of mobility.

13.3.3 Independent Professionals

An example of a Member State that has specifically implemented the trade
commitments relating to IP is Portugal. A temporary visa (one year maximum)
is available for the purpose of carrying out an independent professional activity.
The requirements are to have obtained a contract for provision of services as a
self-employed person and the need to demonstrate the necessary qualifica-
tions and means of subsistence. As with the CSS category, a best practice is to
include information on the service sectors which are opened to IP based on the
trade agreements.
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13.3.4 Intra-Corporate Transferees

Most Member States provide access to ICT based on the ICT-Directive, which
suffices to implement the trade agreements from 90 days onward. Those Mem-
ber States that also provide access for a duration shorter than three months
and up to three years fully comply with the trade commitments. Some Member
States have adopted separate entry schemes, one covering the ICT-Directive
and another covering the broader scope of the FTAs. Note that numerical quota
may not be imposed based on the trade commitments. As such, best practice
is again to ensure that the specificities of the trade commitments (under 90
days duration and prohibition of quota) remains visible.

13.3.5 Investors

Croatia forms an example of one of the few Member States that has correctly
implemented the investor category. Croatia has a general entry scheme based
on the conditions contained in an international agreement, which therefore can
also cover the investor category. However, we feel that this form of implemen-
tation suffices, but should be accompanied with policy guidance or public infor-
mation providing the definitions and details to this form of mobility. In our view,
most Member States miss the mark when it comes to investors, as intended in
the trade agreements. As a best practice, the definition provided in the trade
agreement, its connection with the investment liberalisation chapter, and the
specific conditions that apply based on the trade agreements should be clearly
visible.

13.4 To conclude

This report provides an overview of the mobility categories included in Free
Trade Agreements and the conditions under which persons can rely on them.
An extensive and detailed analysis of the implementation of each of these cat-
egories in all EU Member States follows and based on this we provide various
recommendations.

The ICT and BV categories can, in general, mostly be relied on to gain entry to
EU Members States in line with the trade commitments. As a consequence,
most Member States adopt a similar approach to entry for these categories. For
CSS, IP and Investors the resulting picture is different, as these categories are
less well known and less likely to fit existing entry schemes. As a consequence,
the manner in which these categories can be relied on differs more amongst
the Member States than is the case with ICT and BV.

In practice these categories are not always recognized, thus those wishing to
rely on them, nor by immigration lawyers. We believe that FTAs therefore do
not fulfil their potential in this area, this type of mobility is seen as beneficial
for both the home and host state.
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We believe EU legislation addressing the less well known of these categories
(CSS, IP and Investors) would be greatly beneficial as it would lead to clearly
recognisable and harmonized entry to the EU for TCN in general for these cat-
egories. It would also mean that it is no longer necessary to search for an entry
scheme relating to a different category which may in practice also cover the
category addressed in trade commitments, again greatly enhancing visibility.

As an alternative recommendation, amending existing EU legislation, such as
the Schengen legislation to cover these categories as well, will mostly also work
to properly cover each of the categories in so far as they are not consistently
covered by national entry schemes at the moment.

Finally, this report, which identifies the current inconsistencies and possible
gaps and possibly a detailed implementation guideline including best practices
may lead to each of the Member States reviewing their legislation implement-
ing the FTAs, allowing them to ensure complete coverage. Clear language which
specifically refers to the FTA itself would already lead to a significant impact on
the awareness of the liberalization provided in the trade agreements.
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Annex 1: List of experts

Country Expert Organisation

Austria Johannes Peyrl Donau Universitat Krems

Belgium Jo Antoons Fragomen Worldwide

Bulgaria Valeria llareva FAR, Foundation for Access to Rights
Croatia Iris Goldner Lang Faculty of Law, Zagreb

Cyprus Areti Charidemou Areti Law

Czech Republic

Radka Slavikova Gerzova

FUTEJ & Partners Law Firm

Denmark Henrik Lindhardt Gateway to Denmark

Estonia Leif Kalev Tallinn University

Finland Mika Raunio Siirtolaisuusinstituutti
Migration Institute of Finland

France Tiphaine Moreau Fragomen‘s Paris office

Germany Sandra Lavanex | University of Geneva

Paula Hoffmeyer

Greece Costas Papadimitriou University of Athens, Greece

Hungary Boldizsar Nagy Central European University

Ireland g:l:id Cantrell and Aine Hart- Eugene F Collins Solicitors

Italy Marco Mazzeschi Chinese Culture University (Taipei)

Latvia Edmunds Broks University of Latvia

Lithuania Lyra Jakuleviciene Mykolas Romeris Law School

Luxembourg Wim Cocquyt Fragomen Global LLP

Malta Dr. Jean Philippe Chetcuti/ Chetcuti Cauchi Consulting Ltd

Dr Priscilla Mifsud Parker

Netherlands Jelle Kroes Kroes Advocaten

Poland Izabela Florczak University of Lodz

Portugal Francisco Coutinho Lisbon Nova School of Law - FDUNL

Romania Sandra Mantu RU Nijmegen, Faculty of Law

Slovakia Daniel Futej Futej & Partners law firm

Slovenia Sasa Zagorc University of Ljubljana

Spain Ana Garicano Sole Sagardoy Abogados, Madrid

Sweden Petra Herzfelt Olsson Stockholms Universitet







Annex 2: List of interviewees

Country Interviewee Organisation

Croatia Ms. Anita Mandi¢ Head of the Service for Aliens,
Croatian Ministry of Interior

Ms. Irena Kalani Home Affairs Supervisor,
Croatian Ministry of Interior

Ms. Ivana Perli¢ Glamocak EMN NCP Croatia,
member of the Directorate for Immigration,
Citizenship and Administrative Affairs,
Croatian Ministry of Interior

Finland Mikko Rdsénen Federation of Finnish Industries,
Helsinki, Finland (ek.fi)

Germany Marius Tollenaere and Anna | Fragomen Germany,

Fontaine Frankfurt am Main

Greece Michael Kosmidis Head of Department of Immigration
Ministry of Immigration Policy

Italy Corrado Scivoletto Lawyer in Rome, specialized in immigration
and employment law

Government Officer (anony-
mous)

Lithuania Rata Skyriené Executive Director of Association “Inves-
tors’ Forum” (business association repre-
senting investors)

Malta Dr Antoine Saliba Haig Chetcuti Cauchi Advocates

Netherlands Pieter Krop Kroes advocaten

Poland Hanna Gill-Pigtek Vice-chair of Parliamentary Team for Migra-
tion and Integration Policy

Portugal Constanca Urbano de Sousa | Member of the Portuguese General Assem-
bly and former Minister of Internal Admin-
istration

Slovenia Grega Malec Head of the Sector for Migrations for Work
Purposes, Ministry of Labour, Family, Social
Affairs and Equal Opportunities

Spain TECNICAS REUNIDAS

Angeles Vigil (General Sec- | La Asociacion Espafiola de Movilidad Inter-
retary) and Maite Rivero nacional (FEEX)
(Vice president)
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Member State | National Social Security Schemes

Austria A valid sickness insurance is a prerequisite for issuing a visa or a resi-
dence permit. Often, posted workers are covered by the social insur-
ance in the country of origin. If there is no bilateral agreement, they
will likely be included by Austrian social insurance.44® Self-employed
persons are usually not included in the unemployment insurance
thus; normally they cannot receive unemployment benefits. There is
an Opt-in-clause for self-employed persons.#49

Belgium CSS are as a rule not entitled to any social security benefits in Belgium
as they are exempted from payment into the Belgian social security
scheme based upon the social security totalisation agreements that
Belgium has concluded (Certificate of Coverage) or the Belgian inter-
nal law (Belgian social security exemption ruling).4>° Posted Worker
(Limosa) Notifications and Social Security Certificate of Coverage
(CoC)/Belgian social security exemption ruling are requirements at-
tached to the secondment of employees in Belgium, including Con-
tractual Service Suppliers.#'

Bulgaria For temporary staying posted workers a confirmation letter from the
foreign company employer which guarantees payment of remunera-
tion and covering the costs of social security and health insurance of
the employee is required. The employment and insurance relations
of third-country nationals who are Independent Professionals, shall
be settled under the general terms and conditions of Bulgarian la-
bour and social security legislation. The general terms and condi-
tions of Bulgarian social security legislation are applicable to holders
of a continuous residence permit (not temporary visitors).45

Croatia Generally, a TCN with a permit to reside and work in Croatia has a
right to equal treatment as Croatian nationals with regard to social
protection, social and health insurance, right to child benefits, and
maternal and parental support. Article 9 (1) point 5 of the Pension
Insurance Act, provides for a mandatory pension insurance of third-
country nationals that are employed in Croatia. Article 3 of the Pen-
sion Insurance Act provides that mandatory insurance covers the fol-
lowing: 1) old-age pension,2) early retirement pension,3) disability
pension,4) temporary disability pension,5) survivors’ pension,6) min-
imum pension,7) basic pension,8) occupational rehabilitation,9)
compensation for physical damage,10) reimbursement of travel ex-
penses in relation to exercising insured rights provides for a manda-
tory pension insurance of third-country nationals that are employed
in Croatia.*>3

448 Para. 3 ASVG (Austrian Law).

449 Para. 4 ASVG (Austrian Law).

450 Belgium Law of 27 June 1969 regarding the social security for employees, art. 3.

451 Belgium Program Law (I) of 27 December 2006 regarding the prior notification of seconded employ-
ees and self-employed, Titel IV Chapter 8, Section 2

452 Art. 25(1)(5)(d) of the Bulgarian Rules for the Implementation of the Law on Labour Migration and
Labour Moblity.

453 Art. 9(1), point 5 and Art 5 of the Croatian Pension Insurance Act; this is an transposition of Article
12(4) of the Single Permit Directive.
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Czech Republic

A TCN with a work permit and employee card in employment rela-
tionship with a foreign entity and performing his/her work for the in-
terest of his foreign employer (is paid by the foreign employer), is
not obliged to pay any contributions to Czech social security system.
However, the TCN employee may voluntarily participate in the social
security system.

Provided that he/she voluntarily participates, then he/she may be un-
der fulfilment of special conditions entitled to social security contri-
butions. We would like to point out that the Czech Republic has con-
cluded a lot of bilateral treaties that cover the participation in the
social security system for each state differently. Self-employed TCN
with residence permit who will carry on business activities in the
Czech Republic, may participate on a voluntary basis in the social se-
curity system (entitlement to sick leave, maternal/parental leave al-
lowance, care-giver’s allowance). Provided that they voluntarily par-
ticipate, then they may be under fulfilment of special conditions en-
titled to social security contributions. As for the pension insurance
the self-employed people must participate in the system. However,
bilateral international treaties apply and cover the participation in
the social security system for each state differently.

Cyprus (CY)

NA

Denmark (DK)

NA

Estonia (EE)

A valid sickness insurance is a prerequisite for issuing a visa or a resi-
dence permit. Employed or self-employed persons will be part of the
social security system and therefore entitled to health services and
does not need health insurance if he/she is covered by compulsory
health insurance. General terms and conditions of Estonian social se-
curity legislation and labour market services are applicable to third-
country nationals working in Estonia.

Finland (Fi) The entry categories resemble posted work fall under the scope of
Finish laws on posted working#4; for the others. E.g. self-employed
no reference to any specific national legal regime is provided.

France (FR) In the absence of a Social Security bilateral agreement between the

Home Country and France, both the employee and the employer will
have to contribute to the compulsory France Social Security system.
This payment entitles the employee in France to receive Social ben-
efits, in cash and/or in kind, he/she is contributing to (including
among others sickness, disability, maternity, employment injury, un-
employment ...). In case a bilateral Social Security agreement, has
been signed between the Home country and France, it has to be
checked to which nationalities it applies, which categories of people
are concerned (employees, freelance ..), which branches of Social Se-
curity are coordinated as well as the duration (initial and potential
renewal) and any specific provision. When a branch of Social Security
is coordinated, social security contributions will remain paid in the
Home country although the assignee will be entitled to receive some
benefits, mostly in kind, in France. The last entitlement a social secu-
rity bilateral agreement can open is the totalization for certain rights
which means the person is entitled to add some periods of contribu-
tions in one country to claim a right based on a period of contribution
in the other country.

454 Finish Act on Posted Workers (447/2016); Employment Contracts Act (55/2001); Working Hours Act
(605/1996); Annual Holiday Act (162/2005); Occupational Health Care Act (1383/2001); Occupational
Safety and Health Act (738/2002); Occupational Accidents, Injuries and Diseases Act (459/2015); Act
on the Contractor’s Obligations and Liability when Work is Contracted Out (1233/2006).
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Germany (DE)

For stays and activities in Germany that are limited in time from the
start in the cases under consideration here, the social security laws
of Germany do not apply in principle. The legal situation may depend
on the country of origin and whether there is a bilateral social secu-
rity agreement with Germany or not. For longer-term stays, the same
conditions should in principle apply as for German nationals, as eligi-
bility rests on habitual residence in Germany. If that criteria is met
TCN employees are subject to statutory health, pension and unem-
ployment insurance.#*> Note that this summary does not reflect the
complexity of the German social security system; other sources must
be consulted for a complete understanding.

Greece (EL)

For temporary stay based on a visa or for self-employed, Greece re-
ports no specific rules applicable. ICTs shall enjoy equal treatment
with nationals as regards provisions in Greek law regarding the
branches of social security, unless the law of the country of origin
applies by virtue of bilateral agreements, ensuring that the intra-cor-
porate transferee is covered by the social security legislation in one
of those countries.*¢

Hungary (HU)

A precondition of the issuance of any visa or residence permit is full
coverage for health issues. Employed or self-employed persons must
be part of the social security system and therefore entitled to health
services. Few exemptions apply, mainly related to short term pres-
ence.

Ireland (IE)

As habitual residents of Ireland, successful applicants may access
state funds and services as determined by government departments
or agencies. Short stay 'C' visa holders are not considered habitual
residents and do not have access to social security entitlements. In-
vestors are so called “stamp 4 holders” and successful applicants un-
der the scheme may access state funds and services as determined
by government departments or agencies.

Italy (IT)

TCN with legal residence based on a regular permit and their family
members are entitled to registration with the National Health Service
and to the same treatment as Italian citizens and are guaranteed full
assistance under the same conditions. Registration has the same va-
lidity of the permit and it can be either mandatory (free) or voluntary
(subject to payment). TCN carrying out their activities in Italy are sub-
jected to the Italian social security regulation unless otherwise estab-
lished by bilateral social security agreements, which regulate that
TCN may remain under the social security regulation of their country
of origin.**’

Latvia (LV)

Social security system in Latvia has two main components: state so-
cial insurance services and state social security benefits (allowances).
Social insurance services (e.g., state pension insurance, social insur-
ance against unemployment, disability, maternity, sickness insur-
ance) apply to all holders of permanent and temporary residence
permits who have made state social insurance contributions, as well
as to their dependents. Holders of permanent residence permits are

455 Section 5 German Social Security Code (Book 4). (1) Insofar as the provisions on compulsory insurance
and eligibility for insurance require employment, they shall not apply to persons who are posted to
the area of application of this Code in the context of an employment relationship existing outside the
scope of this Code, if the posting is limited in time as a result of the nature of the employment or
contractually in advance. (2) Paragraph 1 shall apply mutatis mutandis to persons who are self-em-

ployed.

456 Article 127 D par. 3c of Greek Law 4251/2014.
457 Art. 2; 34 - 35 of Italian Consolidated Immigration act (LEGISLATIVE DECREE n. 286 25 July 1998); Art.
42 of Presidential Decree no. 394/1999.
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eligible also to state social benefits (such as family allowance, child
care and child birth allowance, funeral allowance or disability or loss
of provider allowance). Disability and old-age social security benefits
depend on person’s length of residence in Latvia. These benefits are
applied to TCN with permanent residence permits who have lived in
Latvia in total not less than 60 months out of which the last 12
months must be without interruption. TCN may also receive unem-
ployment benefit if the period of their social insurance is not less
than one year, provided the mandatory state social insurance pay-
ments for unemployment have been made for not less than 12
months during the time period of the 16 months prior to the day
when the status of an unemployed person was obtained.45®

Lithuania (LT)

TCN who arrive to Lithuania with national visa (visa type D) are not
insured with compulsory health insurance thus they have to pay for
any health care services, including the issuance of the certificate for
illness. TCN who have temporary residence permits can also obtain a
social benefit if: a) the TCN is issued a temporary residence permit in
Lithuania and allowed to work in Lithuania worked for not less than
6 months; b) the third-country national was issued temporary resi-
dence permit in Lithuania on the basis of transfer within the com-
pany. 459

Luxembourg
(LV)

If the assignment takes place: between Luxembourg and a country
with which a bilateral Social Security Agreement is in place: Certifi-
cate of Coverage, where possible; or between Luxembourg and a
country with which there is no Social Security Agreement, the em-
ployee has to be registered in the Luxembourg social security sys-
tem.

A self-employed person (working under his own name or as a salaried
worker) must personally ensure the payment of his social security
contributions (both the employee's and the employer's share) in pro-
portion to his gross professional income before tax to CCSS. The so-
cial security contributions of self-employed persons are provisionally
determined on the basis of: either the last known net taxable in-
come; or, for a newly insured person, the social minimum wage for
unskilled workers. If the employee exercises an activity under his
name, the Ministry of Foreign Affairs will send a copy of his Business
permit to the Social Security Agency and he will register directly. If
he works as self-employed for a Company, then he will be insured
according to the employees of the private sector.

Malta (MT)

All posted employees covered shall be entitled to receive equality of
treatment as the comparable employees and in particular they shall
have equal access to employment rights and health and safety rights
under Maltese law.%%° In order to qualify for social security benefits,
an individual needs to be contributing to social security either as an
employed or as a self-occupied/self-employed person and meet the
contribution requirements for each benefit.*¢' Depending on the res-
idence permit in possession TCN are entitled to certain benefits. This

458 Art.5 Latvian Law on Unemployment Insurance 25.11.1999; Art.2 (2) Law on Support for Unemployed
Persons and Persons Seeking Employment 09.05.2002; Art. 20 (5) Law on State Social Insurance

01.10.1997.

459 Para. 2 of Art. 6 (1) of the Law on Health Insurance of the Republic of Lithuania; paras. 5 and 9 of
Art.5 (6) of the Law of the Republic of Lithuania on Support in Case of Death; Art. 3 (1), 5, 8, 16 of the
Law on Social Insurance for lliness and Maternity (No. XII-2501, Register of Legal Acts, 15-07-2016);
Art. 3 (1) of the Law on Unemployment Social Benefits (Register of Legal Acts, 05-07-2016,No. 18826

460 posting of workers in Malta is covered by S.L. 452.82, art. 5.

461 Chapter 318 of the Laws of Malta, Social Security Act.
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does not apply to individuals visiting Malta solely on a business visa.
Specific rules apply for ICT.462 TCN Investors have full access to the
social security system as any other Maltese citizen.4%3

Netherlands (NL)

Acts providing social security based on residence in the Netherlands
are mainly applicable to those whose societal life centres on the
Netherlands. Whether this is the case depends on the juridical, eco-
nomic and social circumstances of the person in question. For visa
holders and temporary residence this assessment will lead to the
conclusion that the migrant will not have residence in the Nether-
lands in the sense of applicability of the social security laws. For in-
stance, the public authority responsible for social security based on
residence considers three years of residence to constitute the tip-
ping point in cases which are not clear based on other circum-
stances.*®* Self-employed TCN (as Dutch nationals) are not obliged
to be taken out any social security other than health insurance. 4%

A condition for legal residence is that the migrant has sufficient
means of subsistence. Applications for social assistance for minimum
subsistence will be refused and may lead to withdrawal of the resi-
dence permit.

Poland (PL)

TCN whose stay in Poland is legal are fully entitled to the whole pack-
age of social security entitlements unless something else derives
from the bilateral agreements concluded on the coordination of so-
cial security.46¢

Portugal (PO)

In Portugal the law establishes the rights of a residence permit holder,
in which there is the guarantee of equal treatment, particularly in
what concerns social security, tax benefits, trade union member-
ships, recognition of diplomas, certificates and other professional
credentials or documents granting them access to goods and ser-
vices made available to the public, as well as the application of provi-
sions that grant them special rights.*®7 Article 83.° (1) of PT Aliens ACT
states that “Without prejudice to the application of special provi-
sions and other rights established in the law, or in international con-
ventions that Portugal is a Party to, the holder of residence permit is
entitled, without the need to get a special authorisation on grounds
of being a foreign citizen, to:

a) Education and teaching;

b) Employment;

¢) Self-employment;

d) Professional guidance, training, further training and retraining;

e) Health care;

) Access to the law and courts.

Article 83.° (2) states that “The application of provisions that guaran-
tee equal treatment to foreign citizens shall be ensured, particularly
in what concerns social security, tax benefits, trade union member-
ships, recognition of diplomas, certificates and other professional

462 | aws of Malta S.L 217.21 Art 15,(2),(c).

463 Chapter 318 of the Laws of Malta, Social Security Act.

464 Article 3(1) Health Insurance Act; Article 3(1) Unemployment Act; Article 3(1) Act on Disability Insur-
ance; Article 8(1) Act Work and Income According to Labour Capacity. See also: Article 4(c) Decree
Extension and Restriction Circle Insured Employee Insurances (Besluit uitbreiding en beperking kring
verzekerden werknemersverzekeringen). Sociale Verzekeringsbank policy guidance, SB 1023.

465 A legal obligation for self-employed to apply minimum fees and to be insurances is expected.

466 Polish Act on the social security system, 13.10.1996, J.L. 2020, it. 266; article 4 point 1.

467 Art. 83 (2), Portuguese Aliens Act 23/2007, of 4th July. Act 4/2007, of 16th 2007 defines the general
foundations on which the Social Security system is grounded. Act 110/2009, of 16th September -
Code of the Social Security Contribution Systems.
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credentials or documents granting them access to goods and ser-
vices made available to the public, as well as the application of provi-
sions that grant them special rights.”. These rights covered by the
Constitution do not depend on resident status, and can be granted
to holders of any visa, and also to citizens in an irregular situation.
TCN with a residence permit may enrol with the tax authority as Non-
habitual resident, in which case the person does not have the whole
contributory obligation in Portugal and is exempt to contribute with
Social Security.468

Romania (RO)

Romania reports CSS have no equal treatment in relation to social
assistance but do have equal treatment concerning work conditions,
including salary, social security, tax advantages.*¢

Slovakia (SK)

CSS posted to Slovakia according to the rules described above are on
the payroll of the posting entity and are not paying the social insur-
ance and mandatory public health insurance contributions in Slo-
vakia. Therefore they do not have almost any access to the social en-
titlements.

In Slovakia access to the social security entitlements for ICT depends
on whether they are paying the social and health insurance contribu-
tions in Slovakia, which depends on bilateral agreements with third
country states.#° In Slovakia some of the social allowances are
granted based on the residence permit in Slovakia no matter
whether social insurance is paid or not.4”"

Slovenia (SI)

Slovenia reports that it has no specific provisions in place for any of
the categories. The Single Permit Directive does not apply in these
cases; in order to obtain a visa or temporary residence permit, proof
of social security insurance in the country of origin must be provided.

Spain (ES)

In Spain it depends on whether a Social Security Agreement applies
between the sending country and Spain, as such agreement defines
in which country Social Security entitlements are applicable. When
there is no Social Security Agreement between the sending country
and Spain, the TCN can be registered in the Spanish Social Security
System as an employee. In that case Social Security entitlements will
be the same as recognized to national workers.4

Sweden (SE)

Swedish rules on social security are neutral with regard to citizen-
ship. The social security system covers everyone who is resident or
working in Sweden. However, the social security legal regime is di-
vided into residence- and work based rights.4”3 In order to be guaran-
teed residence based rights, one has to reside in a particular munici-
pality. One can only be registered as a resident if one is planning to
stay there for at least a year.## The residence-based insurance pro-
vide for minimum guaranteed benefits. The work-based benefits
cover loss of income. Both workers and independent professionals
are covered. However, the qualifying conditions (planning to stay at
least a year) have to be fulfilled. This means that the categories dis-
cussed here will seldomly be protected by the Swedish social security
system.

468 portuguese Regulatory Decree 1-A/2011, of 3rd January: regulates the Code of Contributory Regimes
of the Social Security System.

469 Romanian Art. 8071/4 GEO 194/2002.

470 Slovakia Act No. 461/2003 Coll on Social insurance (“Act on social insurance”).

471 Slovakia Act No. 580/2004 Coll. on Health insurance (“Act on health insurance”).

472 Spanish Law L.0.4/2000 Section 14.

473 Ch 4 sec 2, Swedish Social Insurance Code (2010 :110).

474 Ch 5 sec 3, Swedish Social Insurance Code (2010:110).
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Austria Against a rejection of a residence per-
mit an appeal can be lodged. Compe-
tent court is the Administrative court
of the particular province.
Against a rejection of an application
for obtaining a visa an appeal can also
be lodged. Competent court: Federal
Administrative Court.
Belgium An appeal is possible with the compe-
tent regional Minister, within 30 days.
Before taking a decision the Minister
must consult an advisory body. This
advisory body will invite the applicant
to a hearing.
If rejected, further appeal possible
with the Council of State, within 60
days
Bulgaria General rules under the Administra- | On Business Visitors:
tive Procedure Code apply. That is, the | The Bulgarian Chamber of Com-
applicant has 14 days to submit a court | merce and Industry may refuse to
appeal against a negative decision. | register, change or delete circum-
The judgment of the first level courtis | stances on the registration of a
subject to a final appeal before the Su- | Trade Representation Office of a
preme Administrative Court. foreign person, if the require-
The appeal procedure challenging the | ments specified in the Investment
refusal shall be heard by the adminis- | Promotion Law and the Regula-
trative court in accordance with the | tions for Registration into the Uni-
general rules under the Administrative | fied Trade Register of BCCl are not
Procedure Code. met. The refusal shall be communi-
When taking a decision for refusal to | cated to the applicant with rea-
issue a visa, the authorized officials | sons. It can be appealed to the Ex-
are obliged to notify in writing the ap- | ecutive Council of BCCI. The deci-
plicant for visa for the legal basis and | sion of the Executive Board is final.
for the motives for the decision. Regarding refusal of a residence
permit, the general rules under the
Administrative Procedure Code
apply. That is, the applicant has 14
days to submit a court appeal
against a negative decision. The
judgment of the first level court is
subject to a final appeal before the
Supreme Administrative Court.
Croatia An appeal may be filed against the

decision of the Ministry, which has
been issued through police admin-
istration or police station. A Commis-
sion decides about the appeal. The
appeal has to be filed within 15 days




172 Annex 4, Procedures applicable in Member States

Country Text in questionnaires (i) Special considerations for
specific categories

from the date of delivery of the deci-
sion. The appeal is submitted to the
first-instance body. In case the ap-
peal is submitted to the second-in-
stance body, it will immediately for-
ward it to the first-instance body.

Cyprus Information on the website is not easily
accessible in English
Czech Republic Provided that the regional Labour Of-

fice rejects the application for the
work permit, the applicant may file an
appeal against such decision within 15
days following delivery of the deci-
sion.

Provided that the Ministry of Interior
decides on rejection of an application
for the issuance of the employee card,
the applicant may file an appeal
against such decision. The appeal
must be lodged within 15 days follow-
ing the delivery of the decision. The
Ministry of Interior (Department of
Asylum and Migration Policy) may de-
cide on cancellation or change of its
own decision in favor of the applicant
within 30 days after delivery of the ap-
peal or pass the file to its superior ad-
ministrative authority for decision. Su-
perior administrative authority is the
Commission for Decision-Making in
Matters of Residence of Foreign Na-
tionals. The Commission then decides
within 60 days following the day of re-
ceiving the complete file and opinion
of the Ministry of Interior on the ap-
peal and delivers the written decision
on the appeal to the applicant.
Provided that the Commission con-
firms the decision of the Ministry of In-
terior, the already legally effective de-
cision may be further contested by
claim submitted to relevant regional
court 30 days following delivery of the
decision of the administrative body of
the last instance. This applies only to
the long-term residence permit (rejec-
tion of the application for the long-
term visa may not be further con-
tested and reviewed by judicial proce-
dure).

Denmark
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Estonia475 No specific information on the website

of Minister of Interior was found

Finland

You can appeal against a decision
made by the Finnish Immigration Ser-
vice to an Administrative Court.
Appeal instructions will be attached to
the decision you receive. The instruc-
tions specify the Administrative Court
to which you may appeal, the appeal
period, the attachments needed, and
the ways you may submit your appeal
to the Administrative Court.

Not all decisions by the Finnish Immi-
gration Service can be appealed. If the
decision you get is not open to appeal,
this will be mentioned in the decision.

France

1. In case of work permit refusal, the
refusal decision for the work permit
can be appealed to the authority
which made this decision in order for
them to reconsider their initial deci-
sion. This is an administrative appeal
which is named "recours gracieux".Al-
ternatively or following the adminis-
trative appeal, this is possible to ap-
peal the refusal decision to a higher
administrative authority (Ministry).
This is what we call the hierarchical ap-
peal ("recours hiérarchique").This ap-
peal must be filed within the 2 months
following the notification of the re-
fusal decision. If the work permit re-
quest is still refused after this appeal
process, the applicant can launch an
action for annulment before the ad-
ministrative court.

2. In case of visa refusal: A specific
Commission is in charge of examining
the appeal against visa issuance refus-
als issued by the Consular or Diplo-

475

The EU immigration portal has provided on Estonian appeal procedure concerning refusal of EU Blue
Card: “Appeals can be brought to administrative courts against decisions to refuse an EU Blue Card
within ten days from the date of notification of the decision.” ‘Estonia | EU Immigration Portal’
<https://ec.europa.eu/immigration/country-specific-information/estonia/highly-qualified-
worker_en> accessed 23 November 2020. Estonian government provided the following information
in response : Estonia: In case of refusal to issue a visa or residence permit an appeal may be filed with
an administrative court or a challenge may be filed against a decision to an administrative authority.
in the event of a refusal following a challenge, the right to appeal to an Administrative Court remains.
The term and conditions to appeal are explained in the decision of refusal. Aliens Act § 222. Filing of
appeal: (1) Within ten days as of the date of notification of the decision an appeal may be filed with
an administrative court or a challenge may be filed against a decision on the issue of and refusal to
issue, the extension of and refusal to extend and the revocation of a temporary residence permit or
the refusal to review an application for a temporary residence permit. A decision on the challenge
may be contested in an administrative court within the same term.
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matic Authorities: "Commission de re-
cours contre les décisions de refus de
visa d'entrée en France" (CRRV). All
appeals must be submitted to this
Commission. The Commission will ei-
therreject the appeal request or make
a recommendation in favour to issue
the visa to the competent Minister. If
the visa request is still refused after
this appeal process, the applicant can
an action for annulment before the ad-
ministrative court.

Refusal of residence permit: A specific
Commission called “commission du ti-
tre de séjour » is in charge of reviewing
refusal decisions of first issuance or re-
newal of residence permits.

Germany This information is taken from the
website of the Federal Foreign Office:
"If a visa application is rejected, the
applicant has one month to appeal in
writing (“remonstrate”) to the mis-
sion abroad. The mission abroad will
then reconsider the application.

If the mission still concludes that the
applicant does not meet the condi-
tions for obtaining a visa, it will again
set out in detail in writing the reasons
why it rejected the application in a Re-
monstrance Notice.

The applicant may appeal this decision
within one month by filing an action
with the Administrative Court in Ber-
lin. The applicant also has the option
of appealing to the Court (also within
one month) against the initial decision
instead of remonstrating to the mis-
sion."

For national long-term visa, the proce-
dure is the same, but the delays are
different: applicants have one year to
remonstrate and/or to appeal to the
court if the rejection letter does not
state otherwise.

Greece Applications for cancellation of a deci-
sion on the rejection, withdrawal or
non-renewal of a residence permit is-
sued shall be filed with the competent
administrative court Special certifi-
cates of legal residence shall be
granted to third-country nationals for
whom the Administrative First In-
stance Court has delivered a decision
on the stay or a temporary order of
stay in relation to an administrative
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act, the cancellation of which has been
requested, and relates to: a) rejection
of an application for renewal of a resi-
dence permit,

b) withdrawal of an issued residence
permit, and

¢) rejection of an application for initial
issue of a residence permit, provided
that the application has been lodged
along with full supporting documents
for one of the reasons referred and a
lodging certificate has been procured.
The special certificate of legal resi-
dence shall form a temporary instru-
ment of residence valid for one year
subject to renewal for an equal period
each time until delivery of the Admin-
istrative Court judgment on the pend-
ing cancellation request, and shall
grant its holder the same rights as
those granted under the withdrawn or
non-renewed residence permit. The
special certificate of legal residence
referred to in this paragraph shall not
be granted during the period of exten-
sion to voluntary departure.

Hungary

In matters related to residence permit
administrative appeal is available. It
must be submitted within eight calen-
dar days from the decision. The sec-
ond level administrative authority
must decide within 21 calendar days.
There is recourse to the court pro-
ceeding in administrative matters, but
that appeal is limited to the review of
the legality of the administrative deci-
sion and need not entail a hearing.
(But hearing may be held if any of the
parties so request.) The court must de-
cide within sixty days

Ireland

A review of a decision regarding
these permits may be made within
21 days from the date the decision is
notified to the applicant. A review
under this section of a decision shall
be carried out by an officer of the
Minister appointed by the Minister
for the purpose; the person so ap-
pointed will not be the person who
made the decision, and will be of a
grade senior to the grade of the
person who made the decision. The
applicant may review the decision
by email to the Department of En-
terprise, Trade and Employment

On Business Visitors: Where an
application for a short stay 'C'
visais refused, the applicant will
be sent a 'letter of refusal' that
explains why the application
was not approved. A negative
visa decision can be appealed at
no cost. To do so, the candidate
must submit an appeal within 2
months of the date on the letter
of refusal. The applicant should
write a 'letter of appeal' that in-
cludes their name, address,
email address and Visa Applica-
tion Transaction Number. The
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("DETE"). The applicant may make
written submissions and the person
appointed to carry out the review
will either(a) confirm the decision
or(b) cancel the decision and grant
to the foreign national concerned
the employment permit the subject
of the application to which the re-
view relates.

applicant should explain in de-
tail why they believe the deci-
sion should be changed. This
should be submitted with any
supporting documentation. The
letter of refusal will indicate if
the candidate needs to include
their original passport with the
appeal.

On Managers:

Where an applicant wishes a re-
fusal decision in relation to an
ICT to be reviewed then he/she
may do so within 28 days on the
prescribed Submission of a De-
cision for Review Form. The re-
view will be considered by a
separate and more senior offi-
cial. The confirmation of a re-
fusal decision on review does
not preclude the applicant from
submitting a new application
following all of the relevant pro-
cedures for the specific employ-
ment permit type. There is no
review process for the Atypical
Working Scheme.

On Investors:

The decision of the Minister for
Justice and Equality on an appli-
cation is final and a rejection of
an application for residence un-
der the Immigrant Investor Pro-
gramme shall not be subject to
a review or appeal. This does
not prevent the person con-
cerned from making a new ap-
plication at a later date. Where
an application is rejected, the
INIS will communicate the rea-
sons for that rejection in writing
to the applicant.

Italy

Persons denied visas may lodge a
claim with the Tribunale Amminis-
trativo Regionale (T.A.R.) (regional
administrative court) of Lazio
within 60 days of receipt of notifica-
tion of denial. Persons denied resi-
dence permits may lodge a claim
with the Tribunale Amministrativo
Regionale (T.A.R.) (regional admin-
istrative court) of the region where
the authority that has issued the de-
nial is located within 60 days of re-
ceipt of notification of denial.
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Latvia

Appealing the refusal or annulment of
avisa.

A third-country national has the right
to contest a decision regarding the re-
fusal or annulment of a visa within 30
days after the day of its notification.
An application must be submitted:

1) to the Director of the Consular De-
partment, if the decision has been
made by an official of the mission or
the Consular Department;

2) to the Minister of Foreign Affairs, if
the decision has been made by the Di-
rector of the Consular Department;

3) to the Head of the Immigration Of-
fice, if the decision has been made by
an official of the Immigration Office;
4) to the Head of the State Border
Guard, if the decision has been made
by an official of the State Border
Guard.

A third-country national may appeal a
decision regarding the contested ad-
ministrative act in an Administrative
District Court.

The decision of the court is final and
cannot be appealed. The contestation
and appeal of the decision does not
suspend its operation. Also the sub-
mission of an application to a court
does not create the right of a third-
country national to enter and reside in
the Republic of Latvia.

Refusal of entry:

A third-country national has the right
to contest a decision regarding a re-
fusal to enter the Republic of Latvia
within 30 days after its adoption. Such
a contestation is examined by the
Head of the State Border Guard, which
in turn may be appealed in an Admin-
istrative District Court. The decision of
the court is final and cannot be ap-
pealed. Contestation and appeal do
not suspend the operation of the re-
fusal of entry.

Refusal to grant a residence permit:
The decision to refuse to issue or reg-
ister a residence permit or revoke a
residence permit may be contested
with the Head of the Immigration Of-
fice within 30 days after the decision
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enters into force. The decision of the
Head of the Immigration Office in turn
may be contested in a court.

Lithuania

Third-country nationals who submit-
ted application for a visa and who
were refused it, receive a standard no-
tification form about the refusal to is-
sue a visa, the form of visa annulation
or termination, which indicates the
grounds of such a decision. Such deci-
sions may be appealed by the third-
country nationals within 14 days from
receipt of the decision to Vilnius Dis-
trict Administrative Court. According
to legislation, such appeal shall be sub-
mitted in writing in Lithuanian lan-
guage, while the documents in other
languages shall be translated to Lithu-
anian and approved as perrequired or-
der. A state fee of 30 euros shall be
paid along the submission of the ap-
peal. If the appeal is submitted online
75 percent of the fee shall be paid. The
decision to refuse issuance of a visa
cannot be appealed under administra-
tive

proceedings.

Luxembourg

1. An official letter to the Ministry of
Foreign Affairs, setting the facts.
2. Non - contentious appeal (recours
gracieux) to an Administrative Tribu-
nal by a Luxembourgish Lawyer.

On Business Visitors: Appeal to the
Embassy of Luxembourg, or to the
first country where the Visa appli-
cation was filed.

Malta

-the appeal has to be filed to the
Registry of the Board within ten
working days from the decision.
-applicants must submit to the Im-
migration Appeals Board a Copy of
the refusal letter and other support-
ing documents justifying the
grounds on which the Decision
should be reviewed

On Business Visitors:

Whenever a visa application is re-
fused, annulled or revoked by the
Maltese authorities, the applicant
is issued a refusal letter notifying
him or her of the reasons of such
refusal. Applicants who have been
refused or have had their visa an-
nulled or revoked, have the right
to appeal against such decision to
the Immigration Appeals Board
within fifteen days of the notifica-
tion of such decision. Any commu-
nication should be in English and
addressed to the Immigration Ap-
peals Board.

On Managers:

Where the Executive Chairperson
has declared inadmissible or re-
fused an application, or refused re-
newal or withdrew an ICT permit,
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the TCN shall have the right to ap-
peal to the Board within the time-
limits listed in the Act.

On Investors:

MRVP

The decision, determination or
verification to be made the Malta
Residence and Visa Agency under
the regulations shall be made at
that agency’s absolute discretion
and any such decision, determina-
tion or verification shall be final
and shall not be subject to an ap-
peal

MIIP - N/A

The Netherlands

The Netherlands has an administrative
appeals procedure available against a
negative decision on a Schengen Visa
application. The applicant can file ad-
ministrative appeal with the Dutch
Visa Service within four weeks of the
decision (or with the proper authority
in another EU Member State in case of
visa representation, not discussed any
further here). A rejection of an admin-
istrative appeal can be challenged,
again within four weeks, before the
District Court whose decision in visa
cases is final.

If a residence permit is required (e.g.
ICT and investors), a negative decision
by the authorities can be challenged in
three instances, from administrative
appeal, to the district court to the
Council of State, whose decision may
be final, or who may return the case to
the District Court for further evalua-
tion. If no visa or residence permit is
required but a work permit is required
a decision on the application of the
work permit must be taken within g
weeks, administrative appeal against a
negative decision must be filed within
four weeks, appeal with the District
Court and, as instance of last resort
the Council of State, must be filed
within four weeks after the previous
decision/judgement is given.

Poland An appeal against a decision of a voi-
vode is entitled (in matters of resi-
dence) to the Head of the Office for
Foreigners.

Portugal Applicants can ask a review or appeal

a decision which refuses to grant a visa
or a residence permit, in compliance
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with the Portuguese domestic law - Ar-
ticle 38(2), Article 39 and Article 82(4),
Aliens Act 23/2007, of 4th June.

e Issue a complaint, within 15 days fol-
lowing the acknowledgment of re-
fusal, against the issuer of the refusal -
in compliance with Article 191, CPA;

* Lodge a Hierarchical Appeal against
the decision of refusal, within three
months following the notification - in
accordance with Article 59, CPTA, and
Article 193 (2), CPA

- addressed to the highest hierarchical
superior of the decision issuer (Minis-
try of Foreign Affairs for visas), unless
the competence for the decision is del-
egated or sub delegated.

* Lodge a Judicial Claim before the
competent Administrative  Court,
within three months of notification of
refusal (Article 69 and Article 59,
CPTA)

requesting the overruling of the re-
fusal, and the granting of the required
lawful act.

The referred options are not mutually
exclusive. As such, the applicant can
appeal to the Minister and, depending
on the results of such appeal, continue
towards litigation - Article 59 (4),
CPTA.

The applicant can also appeal the deci-
sion and Lodge a Judicial Claim simul-
taneously to the administrative court,
without waiting for the results of the
appeal - in compliance with Article

59(5), CPTA.

Romania

- Decision to refuse the issuing of a visa
is communicated to the person in
question including the grounds for re-
jection. The decision can be contested
based on the Law no 554/2004 (Law
on administrative dispute -Decision to
refuse a residence permit and reasons
are communicated via the return deci-
sion. A return decision can be chal-
lenged at the Court of Appeal within
whose jurisdiction is the local struc-
ture of the General Inspectorate for
Immigration that issued the decision.
The decision of the Court of Appeal is
final

On Business Visitors for Establish-
ment:

No possibility to contest refusal to
issue a short stay visa

Slovakia

Temporary residence permit for the
purpose of work:

On Independent Professionals:
Residence permit for the purpose
of business :
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Applicant may appeal against the deci-
sion on rejection of the application
within 15 days from its delivery. Appeal
shall be lodged at the Foreign police
department which issued a decision.
Decision on appeal may be done the
same authority which issued the ap-
pealed decision, but only in case ap-
peal is allowed in full. If not, foreign
police department will refer the ap-
peal to appellate authority — Direc-
torate of Foreign police which shall
make the decision within 30 days as of
receiving the case, in complicated
cases within 60 days.

First instance decision which becomes
final (after lapse of time for appeal)
may be also reviewed by Directorate
of Foreign police in co called out of ap-
pellate proceedings. This may be also
done from the initiative of Directorate
of Foreign police.

Final decision of Directorate of foreign
police (either in the appellate or out of
appellate proceeding) may be the sub-
ject of judicial review by Regional
Court with possible appeal and ex-
traordinary appeal at Supreme Court
as the last instance. Beyond the sys-
tem of general courts, constitutional
complaint may be filled.

Appellate proceedings against the
decision on rejection of the appli-
cation and possibility of subse-
quent judicial review is same as in
the chapter before

National visa - national visa is
granted by placing the sticker into
the passport, no written decision
is made; same no decision is made
in case of rejection of the applica-
tion for the national visa. Embassy
will usually only inform the appli-
cant on the rejection; there is no
possibility of filing any appeal
against the rejection, nor the judi-
cial review

On Managers: Work permit ( ICT
rules up to 9o days) - it is not pos-
sible to appeal against the non-is-
suance of work permit

Slovenia

Against decisions of administrative
units issued at first instance regard-
ing the issue of a single permit for
posted persons, no appeal is al-
lowed. Applicant may lodge an ad-
ministrative dispute (judicial admin-
istrative review).

Spain

A) National ICT Residence Per-
mit+Visa. Available appeal is Re-
curso de Alzada to be submitted
within the following month to the
notification of the resolution. Statu-
tory processing time to resolve the
appeal is 3 months. The non-resolu-
tion on the appeal within the dead-
line or the resolution denying it, al-
lows to submit a Recurso Contenci-
0so Administrativo

B) Residence and Work permit for
transnational provision of ser-
vices+vis. Available appeal is Re-
curso de reposicion to be submitted
within the following month to the
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notification of the resolution. Statu-
tory processing time to resolve the
appeal is 3 months. The non-resolu-
tion on the appeal within the dead-
line or the resolution denying it, al-
lows to submit a Recurso Contenci-
0so Administrativo in the court

Sweden

It is the Migration Agency that de-
cides on work and residence per-
mits. Its decisions can be appealed
to the Migration Court. The decision
of the Migration Court can be ap-
pealed to the Appeal Migration
Court. The Appeal Migration Court
only accept appeals if it is important
for guidance of the application of
the law, or there are other excep-
tional reasons to try the appeal.
You will be advised on how to make
an appeal in the decision documen-
tation that you receive.

On Business Visitors:

A denied application for a
Schengen visa or national visa can
be appealed to the Migration
Court.

On Investors:

appeal visa decision: if you want to
appeal

If your application has been re-
jected you can submit a written ap-
peal no later than three weeks
from the day when you received
the decision. Instructions on how
to submit the appeal can be found
in the decision.

If the embassy or consulate-gen-
eral changes the decision: The de-
cision might be changed if new in-
formation is submitted. In that
case, you will be notified and your
visa is glued into your passport. If
the embassy or consulate-general
does not change the decision it is
forwarded

If the appeal was submitted on
time and the authority that made
the decision does not feel that
there is any reason to change the
decision, they will forward the
case as soon as possible. Your ap-
plication, decision and all other
documents that have been sub-
mitted in the case will be for-
warded to the Migration Court in
Gothenburg. The Migration Court
will then make the decision.
appeal decision on visitor's resi-
dence permit:

If you do not accept the Swedish
Migration Agency’s decision, you
have the right to lodge an appeal.
If you lodge an appeal, it means
you want the Swedish Migration
Agency’s decision to be changed.
The appeal will be considered by a
court, but you should send your
appeal to the Swedish Migration
Agency. Your decision tells you
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how much time you have to ap-
peal, often three weeks from the
date you were notified of the deci-
sion. If you have a public counsel,
he or she can help you with the ap-
peal.




