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Outline 

 

Recently the European Court of Justice (the Court or ECJ) has given its judgment in two partially 

comparable cases concerning the collision between a fundamental right and a fundamental freedom, 

Laval and Viking. The basis is a conflict of interests between the use of the freedom to provide 

services or the freedom of establishment on the one hand and the prevention of social dumping, 

both from the viewpoint of domestic workers as well as the protection of (foreign) workers from 

discrimination, on the other hand. 

The Viking case will be discussed where relevant as there is considerable overlap in the questions 

referred and the rulings of the Court. I will discuss three important issues which are raised in the 

Laval case against the background of a possible conflict between social dialogue and fundamental 

freedoms. 

 

Firstly, the Laval case is interesting in the light of Directive 96/71/EC and the Court’s rulings 

concerning the posting of workers. 

 

Secondly, both cases raise questions of possible horizontal effect of Articles 43 EC and 49 EC as 

private entities are infringing the freedom to provide services and the freedom of establishment. 

 

Thirdly, both cases are important in the light of the manner in which the Court deals with 

fundamental rights. 

 



Facts 

A short presentation of the relevant factual situation in both cases 

 

Admissibility issues 

In particular the Laval case raises interesting admissibility issues as the trade unions rely on the 

Centros case and the argument of misuse of Community law. This raises the question whether 

private entities (trade unions) can use justification argumentation devised for Member States 

 

The scope of Directive 96/71 (posted workers directive) 

In answering the main question referred the Court has to resolve several issues. The first problem is 

to determine the Community rules applicable to this case. That essentially entails the question 

whether the situation is covered by Directive 96/71/EC. If not, then the case has to be resolved by 

having recourse to Article 49 EC. 

 

Collective action and the scope of Community law 

Next the Court has to examine whether collective action is exempted from the scope of Community 

law. Two separate arguments are raised to support the claim that collective action should be 

exempted.  

The social policy arguments 

Article 137 EC and the Albany case 

Collective action as a fundamental right 

Is collective action a fundamental right recognised under Community law. 

 

Infringement of Article 49 EC and issues of direct effect. 

The Court not only needed to examine whether the collective action at issue entails an infringement 

of Article 49 EC but was also confronted with the question whether the trade unions, as private 

entities, can be bound by that provision, thus whether Article 49 EC has horizontal direct effect. 

 

Justification grounds 

Possible justification grounds will be examined. Another interesting issue is the earlier signalled 

question whether private entities can rely on justification grounds. 


