
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

 Annual European Report  
on the Free Movement of Workers 

in Europe in 2009-2010 
 
 

December 2010 
 

 
 
 
 

Rapporteurs:  
Prof. Kees Groenendijk  

Prof. Elspeth Guild 
Dr. Ryszard Cholewinski  

Dr. Helen Oosterom-Staples 
Dr. Paul Minderhoud 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Annual European Report: Free Movement of Workers 

in Europe 2009-2010 

 

December 2010     2 

 
 
 
 
 
 

 
 
 
Network of experts 
The European network on free movement of workers within the European 
Union coordinated by the University of Nijmegen's under the European 
Commission's supervision: 

 keeps track of legislation on free movement of workers and how it is  
applied; 

 monitors how national courts interpret EU laws; 
 raises awareness of the importance of free movement of workers as  

a fundamental right. 
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EXECUTIVE SUMMARY 

The 27 national fiches on the 2009-2010 implementation by the Member States of the rights 
of free movement of workers reveal much rich information about how EU citizens are able 
to access their rights across the EU and where there are problem areas. In this executive 
summary we outline the five key issues which the 2009-2010 reports reveal.  

  
• Few problems arise on entry of EU nationals to the territory of a Member State other 

than that of their nationality. While residence for three months seems to be fairly 
unproblematic, continued residence for job seekers raises some issues and their 
access to employment services is sometimes blocked by administrative hurdles re-
lating to residence.  

• The administrative treatment of EU nationals and their family members by the same 
authorities responsible for immigration by third country nationals appears to con-
tinue to hinder the enjoyment of rights by EU nationals. As many reports reveal, de-
lay in the issue of documents, administrative cultures of zealous checking and sus-
picion are applied to EU nationals who have a prima facie right to presence on the 
territory and in respect of whom it is for the state authorities to prove a right to inter-
fere with that residence. The German model where EU nationals have to report their 
arrival to the municipal authorities responsible for the population register in general 
is very appealing. It seems to result in a treatment of EU nationals and their families 
which is much closer to that intended by the EU legislation than other examples. 

• Although disadvantageous treatment of third country national family members of 
EU workers is a problem only in a handful of Member States (among them Denmark, 
the Netherlands and the UK), the consequences for the families is most dispropor-
tionate. It appears that in too many cases these family members are treated with a 
certain suspicion which is not entirely consistent with the rights based approach of 
Directive 2004/38/EC. The fact that the CJEU has upheld the rights of third country 
national family members consistently and over many years is still only just permeat-
ing the national administrations of some Member States. Fortunately, this is not a 
problem in the majority of Member States for EU nationals though more so for their 
third country national family members. 

• . Cases of direct discrimination against EU workers in host Member States’ legislation 
have consistently decreased. For instance, in the maritime field, fewer and fewer 
Member States now discriminate on the basis of nationality against captains from 
other Member States. However, indirect discrimination and obstacles in sports are 
rife across the Member States. Similarly, the numbers of complaints of substandard 
treatment and discrimination of EU-12 workers by employers in other Member States 
is very worrying. 

• Departure has raised substantial problems in 2009-2010 – the expulsion of nationals 
of some Member States related to their ethnicity has shocked both politicians and 
the public in other Member States. The treatment of some ethnic minorities in the EU 
has drawn heavy criticism from a number of UN Human Rights rapporteurs and 
Committees. The Commission has now announced its intention to commence in-
fringement proceedings against one Member State on failure to transpose proce-
dural remedies for workers and citizens and a reputable non-governmental organi-
sation (the European Roma Rights Centre) is beginning legal proceedings against 
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another on the basis of its treatment (specifically targeted expulsion) of Roma from 
Romania and Bulgaria. 

 
We are pleased to present the full synthesis report at this time. The synthesis report may be 
found on the website of DG Employment, European Commission. The national research on 
the basis of which the synthesis has been prepared will be available on the CMR website. 
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GENERAL INTRODUCTION 

1.  Economic crisis 

The severe economic crisis in 2009 and 2010 left clear marks on the movement of workers 
in the Union. The sharp reduction of demand for labour resulted in large scale departure of 
migrant workers from EU-15 Member States and in some cases return to EU-10 Member 
States, especially Poland and the Baltic States as well as rising unemployment in many 
Member States. However, the crisis and wide differences in unemployment rates between 
Member States – ranging from around 5% in Austria, Luxembourg and the Netherlands to 
almost 20% in Estonia, Latvia and Spain – also illustrates the flexibility of the free movement 
in response to labour market needs: the number of Polish workers employed in the Nether-
lands considerably increased in the first half of 2010.  
 

Secondly, the economic crisis was used as a primary justification for prolongation of 
transitional measures with regard to workers from EU-8 or EU-2 states in the political debate 
in those Member States that still apply the transitional rules. 

 
Thirdly, the economic crisis in several Member States contributed to anti-immigrant sen-

timents that also affected or were focussed on nationals from other Member States: e.g. 
Polish workers in the Netherlands and the UK or Bulgarian and Romanian nationals in 
France and Italy. In some Member States politicians used the economic crisis as a justifica-
tion for demands to role back free movement with EU-12 Member States. 

2.  Free movement law and national immigration law 

One of the obstacles in the application of the EU rules on free movement, mentioned in 
previous reports but returning in many national reports on 2009-2010, is the lack of separa-
tion between national immigration law and the implemented free movement rules. The 
privileged position of EU nationals is disregarded in practice because free movement rules 
are integrated in general immigration law and applied by immigration officers with the 
national immigration rules in mind. EU workers are required to prove sufficient income, they 
are required to present documents routinely asked from third-country nationals but not 
required under EU law, they have to wait for their cases to be dealt with because immigra-
tion authorities give preference to other (e.g. asylum) cases, or national rules on expulsion 
on public order grounds are applied rather than the more strict EU public order exception. 
New measures restricting the immigration of third-country nationals are often at first ap-
plied also to EU nationals, until some lawyer, court or politician points to their incompatibil-
ity with EU law.  
 

This lack of separation especially is visible in the treatment of third-country family mem-
bers of EU migrants. Once again, it is reported how those family members are perceived 
and treated by immigration officers as third-country nationals rather than as beneficiaries 
of EU free movement law. 
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In Germany free movement rules since 2004 are implemented in a separate Act 
(Freizügigkeitsgesetz/EU) stipulating that only a few explicitly mentioned provisions of the 
general immigration law are applicable to EU nationals. In many Member States it is the 
other way round: the national immigration law applies to EU citizens unless explicitly ex-
empted. Moreover, EU migrants in Germany can simply register with the municipal authori-
ties, just as any German citizen who changes his residence. The population register will 
inform the immigration authorities which on their own initiative will issue the document cer-
tifying the residence status. This avoids long queues at the alien’s police, the prefecture or 
delays at the national immigration service and long periods of undocumented residence 
after entry in the host Member State. It reduces the negative influence of general immigra-
tion law on EU nationals. It sends the message that Union citizens are co-citizens and not 
aliens anymore.  

3.  Workers in marginal positions 

In the national reports of this year many obstacles for EU migrants in marginal positions are 
mentioned: job seekers, frontier workers, and those employed by private employment 
agencies, in short those who do not yet have a stable relation with an employer in the host 
Member State. The main problems are substandard payment and working or housing 
conditions, dependence on the intermediate agencies and practical exclusion from so-
cial protection, benefits or even health care in the host Member State. In 2009, the private 
Dutch organization monitoring compliance with the collective labor agreement for private 
employment agencies received 1,600 complaints about substandard pay and working 
conditions, seven times more as in the previous year, after it employed Polish speaking staff 
to receive such complaints. 

4.  Language requirements and recognition of diploma and qualifications 

Since the legal barriers to employment of EU workers, such as residence and work permits 
or nationality requirements have gradually been abolished to a large extent in most Mem-
ber States, two other barriers are increasingly mentioned in the national reports. 

Firstly, formal or informal language requirements without good justification block ac-
cess to certain jobs. In some Member States nationality requirements have been replaced 
by formal language requirement, the new exclusionary rule replacing the old one. In other 
Member States informal language requirement are being codified. Several national re-
ports mention the use of language requirements for jobs where knowledge of the national 
language of the host Member State is not relevant. 

 
Secondly, recognition of diplomas, other professional qualifications or previous experi-

ence, remains a problematic area. It is one thing to bring the national legislation in line 
with EU law, but that does not always guarantee that the professional bodies applying 
those rules in practice are guided by the spirit of opportunity rather than by seeing the EU 
migrant as a threat or an undesired competitor.  
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5.  Positive developments 

In several Member States the public at large is not aware that workers from other Member 
States in practice are the largest group of non-national workers employed in the country, 
either because those workers are not perceived as migrants or as problematic or because 
they are not perceived as EU nationals. This illustrates the extent to which EU free move-
ment law has succeeded in removing the stigma of ‘alien’ or ‘foreign’ worker and reinforc-
ing their integration in the host society. 
 

In several EU-12 Member States recent revisions of national immigration legislation have 
been used as an opportunity to complete the implementation of Directive 2004/38/EC or 
to correct mistakes made at the time of the first implementation. 

Reports on several Member States, e.g. Cyprus, Czech Republic and Netherlands, men-
tion the successful use of national Equal Treatment Commissions or other anti-
discrimination institutions and national Ombudsmen by EU workers or their family members 
to combat discrimination on the basis of nationality by employers, private organizations or 
public authorities. 

 
National courts progressively are becoming aware of the relevance of free movement 

rules and other elements of EU for the legal status of nationals from other Member States. 
Between 1 January 2009 and 1 July 2010 national courts of eight Member States made 
preliminary references to the Court of Justice of the EU on questions regarding free move-
ment of workers, Directive 2004/38/EC, social security, Union citizenship and discrimination 
on the basis of nationality in a total of 18 cases.  
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CHAPTER I: THE WORKER - ENTRY, RESIDENCE, DEPARTURE AND 
REMEDIES 

1. Introduction 

This chapter focuses on the transposition in the 27 EU Member States of specific provisions 
of the EU Citizens Directive (hereafter ‘Directive 2004/38/EC’)1 concerning EU workers, 
namely: the right of residence for more than three months of workers or self-employed 
persons – Article 7(1)(a); retention of status of the worker or self-employed person by EU 
citizens who are no longer in employment – Article 7(3)(a)-(d); administrative formalities 
relating to the residence of EU workers and self-employed persons – Article 8(3), first indent; 
prohibition on expulsion of EU citizens or their family members if they are workers or self-
employed persons, or job-seekers – Article 14(4)(a)-(b); right of permanent residence for 
persons and their family members who are no longer in employment – Article 17; and the 
derogations from equal treatment regarding entitlement to social assistance during the 
first three months of residence and study grants prior to the acquisition of the right of per-
manent residence – Article 24(2). 
 

In general, the assessment of the transposition of these provisions in most of the EU 
Member States does not differ greatly from the assessment provided in the 2008-2009 Re-
port. This assessment may be categorized as follows: (1) detailed and comprehensive, 
where careful attention has been given to each provision in the implementing legislation 
or regulations, or where transposition has been almost verbatim (Cyprus, Denmark, Estonia, 
Finland, Greece, Luxembourg, Portugal); (2) generally complete, with the exception of 
one or two gaps or relatively minor inaccuracies (Belgium, Czech Republic, France, Ger-
many, Hungary, Ireland, Italy, Malta, Netherlands, Poland, Romania, Sweden); (3) partial or 
incomplete, where more gaps or serious deficiencies in transposition have been high-
lighted (Austria, Bulgaria, Latvia, Lithuania, Slovakia, Slovenia, United Kingdom); and (4) 
where transposition of these specific provisions is largely absent (Spain). In some EU-12 
Member States, the reporting period has seen the introduction of amendments to correct 
earlier discrepancies. A few Member States have in place some more favourable rules 
relating to these provisions. In Belgium, EU workers and family members acquire the right to 
permanent residence after three years rather than the five years stipulated in Directive 
2004/38/EC (Article 16), although the period of five years is still required for students. The 
reason for the three years is because this is the period of residence required to apply for 
Belgian nationality. However, the rapporteurs note that this favourable position may 
change in the future as there is now a proposal, to be discussed by the new government, 
to revert to the minimum period of five years of residence for Belgian nationality. In Italy, 
with regard to the transposition of Article 7(3)(c) of Directive 2004/38/EC, the worker in in-
voluntary unemployment, after completing a fixed-term employment contract of less than 
one year or after having become involuntary unemployed during the first twelve months, 

                                                      
1  European Parliament and Council Directive 2004/38/EC of 29 April 2004 on the right of citizens of the Union and their 

family members to move and reside freely within the territory of the Member States, OJ 2004 L 158/77; OJ 2004 L 
229/35 (Corrigendum). 
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retains the status of worker for one year rather than the minimum six months specified in 
the Directive. 

 
This chapter also examines the specific situation of EU job-seekers in Member States 

with specific reference to pertinent provisions of Directive 2004/38/EC, including recital 9 
which requires Member States to grant more favourable treatment to this group with re-
gard to the right of residence in accordance with the case law of the Court of Justice of 
the EU. Finally, it highlights a number of issues of concern relating to continuing substantial 
delays in issuing residence certificates, residence cards and documents certifying perma-
nent residence in some Member States; the refusal of entry to and expulsion of EU citizens, 
particularly those coming from the EU-2 and EU-8; and the application of remedies. 

 
Article 7(1)(a) 2 
This provision appears to have been transposed correctly in most EU Member States, i.e., 
Austria, Belgium, Bulgaria, Czech Republic, Cyprus, Denmark, Estonia, Finland, France, 
Germany, Greece, Hungary, Ireland, Italy, Lithuania, Luxembourg, Malta, Netherlands, 
Poland, Portugal, Romania, Slovakia, Sweden, and the United Kingdom.3 
 

In Latvia, EU citizens have the right to reside without registration for a period of 90 days 
from the date of arrival. The 90-day period is questioned as being less favourable than the 
three-month period stipulated in Directive 2004/38/EC because the former period is usually 
shorter in duration. The implementing regulations, however, also stipulate that a EU citizen 
is under no obligation to obtain a registration certificate if s/he resides in Latvia longer than 
90 days and resides in the country for up to six months within a period of one year with the 
aim to take up employment, or is employed in Latvia but resides in another EU Member 
State where s/he returns on a weekly basis. In Spain, this provision has not been accurately 
transposed in the Royal Decree 240/2007 (as amended) implementing the Directive, which 
merely states that ‘citizens of the EU or of the EEA have the right to residence in Spain for a 
period longer than three months’ without any specific reference to workers or self-
employed persons. 

 
Article 7(3)(a)-(d) 4 
Correct transposition of Article 7(3)(a)-(d) seems to be in place in Belgium, Czech Repub-
lic, Cyprus, Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Latvia, Luxem-
bourg, Malta, Netherlands, Poland, Portugal, Romania and Sweden. No transposition of 
these provisions has taken place in Austria, Lithuania and Spain, with the result that the 
status of EU workers and self-employed persons after the termination of the employment 
relationship remains unclear. However, in Lithuania, the Migration Department of the Minis-
try of Interior has explained that such persons would retain the status of worker or self-
employed person even if this is not explicitly provided for in the legislation. 
 

In Ireland and Italy, these provisions have been transposed in a way that does not ex-
pressly maintain the status of worker or self-employed person but rather the right to remain. 

                                                      
2  Article 7(1)(a) provides that all Union citizens shall have the right of residence on the territory of another Member State 

for a period of longer than three months if they are workers or self-employed persons in the host Member State. 
3  Although the need to possess a work ‘licence’ in Malta or a ‘work permit’ in Slovenia continues to be problematic in 

terms of Article 8(3) – see below). 
4  Article 7(3) sets out four sets of circumstances in which, for the purposes of Article 7(1)(a), a Union citizen who is no 

longer a worker or self-employed person shall retain the status of worker or self-employed person. 
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As noted in previous reports, a similar situation persists in Slovenia because the national 
legislation only permits retention of the right of residence in case of the circumstances 
stipulated in paragraphs (a)-(d) and not retention of the status of worker or self-employed 
person. In Bulgaria, as also underlined in the 2008-2009 report, the transposition of Article 
7(3)(d) is incorrect because in the case of a EU citizen becoming involuntarily unem-
ployed, the national law expressly stipulates that vocational training shall not be related to 
the previous employment. Similarly, in Slovakia, there is an inaccuracy in the transposition 
of Article 7(3)(a). If the EU citizen is no longer in employment, and s/he is temporarily un-
able to work as a result of an illness or occupational disease or work accident which was 
not the reason for the termination of the employment, then according to Slovak law such 
a person is not considered as possessing residence on the basis of the first residence permit 
unless there is an assumption that s/he will be employed. In the United Kingdom, the rap-
porteurs observe that there is a serious problem with the transposition of Article 7(3)(c) be-
cause the national regulations require the person to have been in employment for one 
year or more, a threshold not found in that provision which enables workers and self-
employed persons to retain their status if they have become involuntarily unemployed 
after completing a fixed-term employment contract of less than one year or during the first 
twelve months. 

 
Article 8(3), first indent5 
This provision has been transposed correctly in Austria, Belgium, Bulgaria, Denmark, Estonia, 
Finland, France, Germany, Greece, Luxembourg, Netherlands, Poland, Portugal, Romania 
and Sweden. In the United Kingdom, new procedures were introduced in June 2009 to 
address the lengthy delays in the issuing of residence certificates, which, as discussed in 
the final section in this chapter, are, however, continuing.6 In Spain, there is an obligation 
on EU citizens to register before the end of the first three-month period of residence, al-
though no further administrative formalities are required. 
 

As observed in the 2008-2009 report, the administrative formalities in relation to resi-
dence of EU citizens for a period longer than three months continue to be overly onerous 
in a number of Member States, whereas there are discrepancies in others. In Lithuania, 
while the national legislation does not provide for additional documents and thus complies 
on its face with Article 8(3) of Directive 2004/38/EC, all the documents to be provided in 
connection with this provision have to be translated into the Lithuanian language, which 
may serve as a practical obstacle to obtaining the residence certificate. In Malta, a li-
cence has first to be issued for employment, and although this is stated to be a formality in 
that the licence should not be withheld, it may nonetheless constitute an administrative 
impediment to free movement of workers. Similarly, in Slovenia, the additional requirement 
that both the worker and self-employed person hold a valid work permit is not in confor-
mity with this provision, although legislative amendments being drafted will remove this 
requirement. In the Czech Republic, some of the documents required to obtain a tempo-
rary residence certificate (although there is no obligation to have the certificate, which is 
issued on the request of the EU citizen), namely a document confirming guaranteed ac-

                                                      
5  Article 8(3)(a) provides, amongst other matters, that, for a registration certificate to be issued to Union citizens who are 

workers or self-employed persons in the host Member State, Member States may only require the presentation of a 
valid identity card or passport, a confirmation of engagement from the employer or a certificate of employment, or proof 
that they are self-employed persons. 

6  See Immigration (European Economic Area) (Amendment) Regulations 2009 (SI No. 1117). 
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commodation and photographs, are not in compliance with Directive 2004/38/EC. In Slo-
vakia, where registration for EU citizens is also optional, previously it was only necessary to 
present a travel document, but as a result of an amendment to the foreigners’ legislation 
that entered into force at the beginning of 2010 a document certifying provision of ac-
commodation is now also required. In Cyprus, EU citizens already in employment have to 
provide a letter from the employer stipulating that the income provided amounts to a suf-
ficient means of subsistence, while EU citizens working in Cyprus for a company based 
abroad are required to provide a copy of their employment contract, bank account 
statements proving that their income is provided from abroad and banked to an account 
in Cyprus, a certificate of health insurance, and a rental agreement or a contract of sales. 
Moreover, applications from third-country family members are subject to greater scrutiny, 
even though some of the conditions (e.g. bank guarantee) have recently been removed. 
In Hungary, there is also a minimum monthly income requirement, which must exceed the 
lawful monthly minimal pension per capita in the family, which amounts to approximately 
EUR 100. With regard to the need to provide proof of the sufficiency of the employment 
income, it is noteworthy that such a situation is explicitly prohibited under the legislation 
transposing Directive 2004/38/EC in Finland. In Italy, where there is an obligation to register 
if the residence is for more than three months, the same application involves entry into the 
population registry, which commentators have argued should not be a legal condition of 
residence for the purpose of free movement. Moreover, the law on the population registry 
was amended in 2009 affording municipal authorities, on receipt of an application, the 
discretion to check the sanitary conditions of the applicant’s accommodation. While ap-
plicable to both Italian and non-Italian nationals, the exercise of this discretion could result 
in a rejection of a residence registration request from EU citizens that is not in conformity 
with EU law. 

 
As noted in previous reports, excessive information (including data on marital status, 

criminal record, etc., and evidence of sufficient financial means) is also requested in Latvia 
where EU citizens and their family members are required to complete an extensive ques-
tionnaire on registering their residence in the country,7 even though officials from the Of-
fice of Citizenship and Migration Affairs have stated that they do not insist on EU citizens 
providing all the mandatory data or the amount of income received from their employ-
ment. In Poland, it would appear that EU citizens, in order to receive a residence certifi-
cate, need to provide a confirmation of a temporary stay registration, an obligation that 
also applies to Polish nationals. Nonetheless, it is questionable whether such a requirement 
is in accordance with Directive 2004/38/EC in the light of Article 37 of the Directive which 
only permits more favourable provisions. Moreover, the questionnaire that has to be com-
pleted requests information (e.g. names of parents, height, eye colour) that is not required 
under the Directive. 

 
 
 
 
 

                                                      
7 This questionnaire is essentially aimed at extracting information from third-country nationals and with a view to including 

all persons with a residence permit in the Population Register. 
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Article 14(4)(a)-(b) 8 
Article 14(4)(a)-(b) has been transposed in Belgium, Czech Republic, Cyprus, Denmark, 
Estonia, Finland, France, Greece, Italy, Luxembourg, Netherlands, Portugal, Romania, 
Sweden and the United Kingdom. In Latvia, however, only Article 14(4)(a) has been trans-
posed and the Article 14(4)(b) derogation relating to job-seekers does not appear any-
where in the implementing regulations, while in Malta, transposition does not explicitly refer 
to family members thus placing them in theory at a greater risk of expulsion, although the 
authorities dispute this contending that family members of employed EU citizens or job-
seekers are treated in the same way. 
 

There are no specific national provisions in the laws of Austria, Bulgaria, Germany, Ire-
land, Lithuania, Poland, Slovakia, Slovenia and Spain transposing Articles 14(4)(a) and (b). 
However, the legal position in Poland would appear to be that the mere fact of resort to 
social assistance benefits is insufficient to substantiate the expulsion of EU citizens and their 
family members. In Germany, the Free Movement/EU Act provides that EU citizens resident 
in that country as workers, self-employed persons or those seeking employment are enti-
tled to free movement. In Ireland, the rapporteur observes that a possible difficulty arises in 
relation to residence for up to three months, which in the regulations implementing Direc-
tive 2004/38/EC is conditional upon the person in question not becoming an unreasonable 
burden on the social welfare system, and no specific derogations are foreseen for workers, 
self-employed persons, or job-seekers. However, this difficulty does not arise in respect of 
workers or self-employed persons enjoying the right of residence for more than three 
months because there is no such condition. 

 
Article 179 
Article 17 has been fully transposed in Belgium, Cyprus, Denmark, Finland, France, Ger-
many, Greece, Hungary, Italy, Luxembourg, Malta, Netherlands, Poland, Portugal, Roma-
nia, Slovenia and Sweden, but its transposition is absent in Austria. 

As described in previous reports, transposition of Article 17 is very weak in Slovakia. 
Paragraph 1(c) has been incorrectly transposed, the last two sentences of Article 17 (1) 
have not been transposed at all, and paragraph 4 relating to the right of permanent resi-
dence for family members after the death of the EU worker or self-employed persons is 
only applicable to EU citizens and not their third-country national family members under 
the Slovak legislation. Transposition of the Article 17 provisions has been completed in 
Lithuania, but, as observed above in relation to Article 8(3), first indent, all supporting 
documents have to be translated into the Lithuanian language. In Bulgaria, there is a sub-
stantial mistake in the national law transposing this provision, which stipulates that EU citi-
zens and their family members are only afforded permanent residence if they have re-
sided continuously in the country for five years and fulfil any of the requirements in Article 
17 of the Directive. In the Czech Republic, transposition is essentially verbatim with the ex-
ception of Article 17(3), which is only partly transposed in respect of the right of permanent 

                                                      
8  Article 14(4) provides that, by way of derogation from Article 14(1) and (2) and without prejudice to the provisions of 

Chapter VI (restrictions on grounds of public policy, public security and public health), expulsion measures may not be 
adopted against Union citizens or their family members if the Union citizens are workers or self-employed persons, or 
the Union citizens entered the territory of the host Member State in order to seek employment (for as long as they can 
provide evidence that they are continuing to seek employment and that they have a genuine chance of being em-
ployed). 

9  Article 17 provides for exemptions in relation to the conditions for permanent residence for persons no longer working 
in the host Member State and their family members. 
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residence of family members of workers or self-employed persons acquiring permanent 
residence in accordance with Article 17(1), while, in Estonia, the national legislation does 
not contain any rules relating to Article 17(4)(c). In Greece, the conditions as to length of 
residence and employment do not apply if the spouse of the worker or self-employed per-
son possesses Greek nationality or has lost Greek nationality by marriage to that worker or 
self-employed person. Similarly, in Slovenia, the rules for acquiring permanent residence 
are more favourable in respect of EU nationals of Slovenian origin and EU nationals whose 
residence is deemed to be in the interest of Slovenia. 

 
While the transposition of Article 17 in Ireland is generally correct, as noted in the 2008-

2009 report, two small discrepancies have been identified in the implementing regulations 
in relation to Article 17(1)(c) and Article 17(3). Similarly, in Latvia, where the regulations 
transposing Article 17(3) stipulate that the permanent residence permit issued to family 
members of a worker or self-employed person is only for a period of ten years. In Spain, all 
the provisions in Article 17 have been transposed but for Article 17(1)(a). Finally, in the 
United Kingdom, the rapporteurs refer to the continued restrictive interpretation of the right 
to permanent residence of nationals from the EU-8 and EU-210 despite the European Com-
mission’s opinion. 

 
Article 24(2)11 
Cyprus, Denmark, France, Germany, Greece, Ireland, Italy, Malta, Poland, Portugal and 
the United Kingdom have transposed the derogations in Article 24(2), but there are no 
explicit national provisions transposing this provision in Austria, Belgium, Bulgaria, Romania, 
Slovakia, Slovenia,12 and Spain. In the Netherlands, the Article 24(2) derogations are not 
transposed by the foreigners’ legislation, but by separate provisions in the Work and Social 
Assistance Act and the Study Grants Decree. The latter entitles EU/EEA/Swiss students to 
reimbursement of enrolment fees but not maintenance grants. In Romania, however, the 
Government Emergency Ordinance transposing Directive 2004/38/EC underlines that, as a 
general rule, EU citizens are entitled to the same State social protection measures as Ro-
manian citizens, and, in Spain, Royal Decree 240/2007 also contains a general equal 
treatment clause applicable to EU citizens, including third-country national family mem-
bers. In Estonia, the derogations in Article 24(2) do not appear to be applied as all persons 
who have a right to stay (on either a permanent or ‘fixed’ basis) also have the right to so-
cial assistance, study loans and vocational training. Similarly, in Finland, workers, self-
employed persons, and persons who retain this status, as well as members of their families, 
are entitled to social assistance on their entry into the country. They are also entitled to 
maintenance grants for studies. While the regulations transposing Article 24(2) in Ireland 
preclude access to maintenance grants for students (including those undertaking voca-
tional training) prior to acquisition of the right of permanent residence, it would appear 

                                                      
10  The UK Border Agency requires evidence for every month over the full five-year period of residence that EU-8 and EU-

2 nationals were exercising a treaty right. 
11  Article 24(2) provides that, by way of derogation from the enjoyment of equal treatment under paragraph 1, the host 

Member State shall not be obliged to confer entitlement to social assistance during the first three months of residence 
or, where appropriate, the longer period provided for in Article 14(4)(b), nor shall it be obliged, prior to acquisition of the 
right of permanent residence, to grant maintenance aid for studies, including vocational training, consisting in student 
grants or student loans. This derogation does not apply to persons who are workers, self-employed persons, persons 
who retain such status and members of their families. 

12  As observed in the 2008-2009 report, in Slovenia, the situation in respect of Article 24(1) is rather problematic because 
there is no explicit provision in the national legislation assuring to EU citizens equal treatment with nationals in respect 
of social assistance, only a rule ensuring equal treatment between nationals and foreigners who are permanent resi-
dents. 
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that in practice permanent residence is not required to receive such a grant. In the United 
Kingdom, universities grant study loans on evidence of three years residence as estab-
lished in the Court of Justice’s judgment in C-209/03, Bidar. 
 

Transposition of Article 24(2) in Latvia is incorrect regarding access to social assistance 
and social services because EU citizens and their family members with temporary resi-
dence (i.e. for longer that three months) continue to be excluded. In Italy, however, the 
legislative decree transposing this provision makes it clear that workers are entitled, even 
during the first three months of their residence, to those social benefits which are auto-
matically connected to their employment or as otherwise provided by the law. In Sweden, 
in principle, for periods of stay of up to three months, persons (irrespective of their national-
ity) who are not resident in the local municipality are only entitled to social assistance in 
emergency situations. 

2. Situation of job-seekers 

As noted in the 2008-2009 report, there are two broad categories of national rules appli-
cable to job-seekers coming from other EU Member States: (1) where the rules explicitly 
recognize their existence to varying degrees; and (2) where there are no specific rules 
concerning their status, with the exception, in some instances, of an express prohibition on 
their expulsion in accordance with Article 14(4)(b) of Directive 2004/38/EC. Recital 9 in the 
Directive has not been explicitly referred to in the transposing rules in any Member State, 
although its application is implicit in some (e.g. Germany, Luxembourg, Malta, Spain, Swe-
den). Moreover, the rapporteurs for Lithuania, Slovakia and the United Kingdom expressly 
observed that there are no references to this recital in national legislation and/or in pre-
paratory documents. 

Member States in which the position is unclear 

The specific situation of job-seekers in a number Member States is unclear and essentially 
appears to have been overlooked in the transposing national provisions. In Estonia, there 
are no special rules applying to this group, and while the rapporteur does not see a con-
flict between the position in that country and Directive 2004/38/EC, he does recognize 
that their situation needs to be clarified under the legislation. In Greece, there are no other 
explanatory memoranda or administrative guidelines concerning the right of residence of 
job-seekers. Nor is their situation regulated in Lithuania, even though there were 165 EU 
citizens registered as job-seekers in the country during 2009, according to information from 
the national Labour Exchange Office. In Bulgaria, the law implementing Directive 
2004/38/EC makes no reference to the right of registered job-seekers to stay in the country 
for longer than three months, although the national provisions explicitly refer to discontinu-
ance of the right to residence if the requirements of Articles 7(1)(a)-(c) of the Directive are 
no longer met. In Ireland, the rapporteur observes that the position of job-seekers who en-
ter the country is very unclear, although in practice there is nothing precluding ‘genuine’ 
job-seekers who are EU citizens from entering because there is no requirement for them to 
prove their status to the immigration authorities (i.e. no obligation to register and no enti-
tlement to social benefits – see also below). In Italy, it is unclear whether job-seekers should 
be treated as workers or non-workers (and therefore whether they are required to possess 
‘sufficient economic resources’), although their protection from expulsion is stated in ac-
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cordance with Article 14(4) (see above) if EU citizens are able to prove that they have 
been registered with an employment centre for less than six months or if they have offered 
their availability to work in a new job. Similarly, in Romania, there are no rules on job-
seekers in the Government Emergency Ordinance transposing Directive 2004/38/EC, with 
the exception of the reference to the prohibition on their expulsion in those instances 
where they can prove that they are looking for work and have a genuine chance of be-
ing engaged. The official explanation for this absence of specific rules is that there is no 
significant presence of EU citizens seeking employment on Romanian territory. In Spain (in 
keeping with the general non-transposition of the specific provisions relating to workers 
above), the treatment of EU job-seekers is not regulated, and, in Slovenia, while the legisla-
tion enables EU, EEA and Swiss citizens resident in the country to be recorded in the register 
of unemployed persons, the specific situation of job-seekers is not covered. 

Residence registration requirements 

Residence registration requirements for job-seekers differ. In some Member States (Estonia, 
France,13 Greece, Hungary, Lithuania, Luxembourg, Netherlands, Poland, Portugal, Spain), 
the general rules on residence apply to job-seekers, either expressly or implicitly, and they 
need to register their residence if they are going to stay longer than three months in the 
territory, while in other Member States (Austria, Belgium, Czech Republic, Malta, Slovakia, 
Sweden, United Kingdom) there is no such requirement. In Belgium, however, EU job-
seekers can obtain a registration certificate as soon as they arrive in the country. This is a 
provisional document issued by the local administration confirming their job-seeker status. 
In Cyprus, all job-seekers, including EU citizens, are required to register with the district job-
seeking and social security offices. As observed in the 2008-2009 report, in Austria, the rule 
that job-seekers first have to report their presence in the territory within three days of arrival 
is still in place, which does not appear to comply with the requirement of ‘a reasonable 
and non-discriminatory period of time’ in Article 5(5) of Directive 2004/38/EC and the 
judgment of the Court of Justice of the EU in C-265/88, Messner. In Hungary, EU job-seekers 
need to supply as proof a document that they are seeking employment and that there is 
a probability of entering into gainful employment. In order to retain their right of residence 
as job-seekers, EU nationals are required to verify compliance with the conditions of resi-
dence by a certificate issued by the relevant employment office. In Portugal, EU job-
seekers staying longer than three months are required to register their residence within 30 
days after the period of three months from the date of entry into the national territory and, 
in addition to showing a passport or valid identity card, to make a declaration that they 
have sufficient resources for themselves and their family members as well as sickness insur-
ance (provided this is also required of Portuguese citizens in the Member State of their na-
tionality). 

Registration with employment agencies and access to employment services 

It is usually necessary in a number of Member States for job-seekers to register with the na-
tional employment agencies so that they can access their services (Austria, Bulgaria, 
Czech Republic, Cyprus, Estonia, Finland, Germany, Hungary, Latvia, Malta, Poland, Swe-

                                                      
13  The information on the situation of job-seekers in France has been taken from the 2008-2009 report because this 

question is not discussed in the national report for 2009-2010. 
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den). Such registration may also be important when assessing the qualifying period for 
permanent residence, which, according to Article 16(1) of Directive 2004/38/EC, EU citi-
zens have a right to after five years of continuous stay on the territory. Certain employment 
services in Finland, such as those relating to the provision of information, are provided to 
everyone without the need to register, while other employment services require registra-
tion as a job-seeker. Moreover, some employment services, such as labour market training, 
are only available to those with a home municipality in Finland, which EU citizens obtain 
once they have registered their residence. Consequently, these services are not available 
to EU job-seekers because it is not possible to register residence on the basis of job-seeking 
alone. Another consequence of non-registration is that job-seekers cannot obtain a Finnish 
identity number, which is needed to access a number of basic services, such as opening a 
bank account with some banks, lending books from public libraries, and to obtain con-
sumption credits, etc. In Latvia, under the law, it is possible to reside and seek employment 
in the country without possession of a registration certificate/card, and in theory to register 
officially as unemployed or a job-seeker with the State Employment Agency. The official 
status of an unemployed person or job-seeker enables the person concerned to access 
unemployment benefit exportable from another Member State and to attend educational 
and vocational courses. In practice, however, the State Employment Agency requires no-
tice of the award of a Latvian personal code, which is issued by the Office for Citizenship 
and Migration Affairs, and which is impossible to obtain without a registration certifi-
cate/card. 

Right of residence of up to six months or more 

In Denmark, Latvia, Malta and Sweden, the national rules explicitly provide EU job-seekers 
with a right of residence for at least up to six months without the need to obtain a resi-
dence certificate, and, in Denmark and Sweden, it is clear they may also stay longer if 
they can demonstrate that they are continuing to seek employment and have a genuine 
chance of obtaining it. While job-seekers are required to register their residence after a 
period of three months in the Netherlands and Portugal, there is also no time limit on their 
stay so long as they can prove they are looking for work and have a real prospect of ob-
taining it. A similar position appears to persist in the Czech Republic, although there is no 
registration requirement. In Finland, job-seekers may reside for a reasonable period of time 
beyond three months without the need to register their residence provided they continu-
ously look for work and have real chances of finding it. However, what is a ‘reasonable 
period of time’ is not defined. Similarly, in Germany, job-seekers are entitled to entry and 
residence as long as there is a reasonable expectation of finding employment, which is 
assumed if job-seekers, due to their qualifications and actual labour market demand, will 
presumably be successful in securing employment. There is no reasonable expectation, 
however, if the EU citizen does not pursue a serious intention to find a job. In Cyprus, there 
is no official or ‘unofficial’ policy on how long EU citizens who are seeking employment can 
stay in the country without formalities, although this period is presumed to be indefinite so 
long as they do not seek recourse to public funds.  

3. Other issues of concern 

Delays concerning the issue of residence certificates and residence cards for EU citizens 
and their family members continue to be serious problem in Cyprus and the United King-
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dom, and constitute a serious impediment to the enjoyment of free movement rights in 
those Member States. In Cyprus, it can still take up to one year to secure an appointment 
to obtain a residence certificate, although Ministry of Interior officials claim the backlog is 
steadily being reduced. In the United Kingdom, residence applications remain outstanding 
beyond six months despite the introduction of new procedures. The rapporteur for Luxem-
bourg also refers to Ministry of Immigration delays regarding the processing of applications 
for residence documents from both EU citizens and their third-country national family 
members. 
 

With regard to refusal of entry and expulsion of EU citizens, as was also observed in the 
2007 and 2008-2009 reports, concerns persist in a number of Member States that nationals 
of the EU-12, and especially of the EU-2, are being treated less favourably in this regard. 
Measures announced by the authorities of a Member State aiming, inter alia to expel or 
assist the ‘voluntary’ return of ‘irregular’ EU citizens of Roma origin, most of whom come 
from the EU-2, have given rise to widespread concern among governments in a number of 
EU Member States, EU policymakers in both the European Parliament14 and the Commis-
sion,15 legal practitioners and NGOs. The legality of the expulsions needs to be carefully 
assessed from the perspective of EU law and European and international human rights 
law. In addition to possible violations of the free movement provisions in the Treaty on the 
Functioning of the European Union (TFEU) and Directive 2004/38/EC – which only permit 
restrictions on free movement under exceptional circumstances requiring a strict interpre-
tation of the notion of public policy based on the personal conduct of the person con-
cerned and in accordance with specific procedural guarantees – such measures raise 
issues of discrimination on the basis of race and ethnic origin under the TFEU (and the sec-
ondary legislation such as the Race Equality Directive16) and the Charter of Fundamental 
Rights, as well as the prohibition of collective expulsion of non-nationals in Article 19 of the 
Charter and Article 4 of Protocol No. 4 to the European Convention on Human Rights . The 
notion of public policy has also resulted in divergences in judicial opinion. While illegal oc-
cupation of property and the fact of having no fixed address does not give rise to a threat 
to public order, repetitive delinquent behaviour has been held to constitute a real, actual 
and sufficiently serious threat to the fundamental interests of society, thus justifying a re-
moval measure. 

 
There have also been a number of expulsion decisions in Italy on grounds of public se-

curity or imperative reasons of public security against EU citizens – mainly Romanian na-
tionals – that have been based on convictions for minor crimes, police complaints or pros-
titution. While many of these decisions have been invalidated by the courts as contrary to 
EU law, the rapporteur observes, however, that it is difficult to gauge how many such deci-
sions have not been challenged. 

 
In Finland, the procedural safeguards in the case of expulsion of EU citizens and their 

family members who have registered their residence or obtained a residence card are 
considerably stronger than in the case of those who did not, irrespective of the length of 

                                                      
14  European Parliament resolution of 9 September 2010 on the situation of Roma and on freedom of movement in the 

European Union, Doc. P7_TA-PROV(2010)0312. 
15  The situation of Roma in France and in Europe, Joint Information Note by Vice-President Viviane Redding, Commis-

sioner László Andor and Commissioner Cecilia Malmström, 1 September 2010. 
16  Council Directive 2004/43/EC of 29 June 2004 implementing the principle of equal treatment between persons irre-

spective of racial or ethnic origin, OJ 2004 L 180/22. 
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time they have spent in the country (who are considered under the different procedure 
applicable to refusal of entry), in that the criteria in Article 28(1) of Directive 2004/38/EC 
are applied to the former but not the latter. Moreover, a person excluded from Finland on 
grounds of public order or public security may be prevented from re-entering as a result 
regardless of how long ago the exclusion decision was taken and without any obligation 
to re-examine the personal circumstances of the individual concerned in order to assess 
whether she or he continues to pose a real and serious risk to the fundamental interests of 
society. In the Czech Republic, inadequate attention is given to family and private life 
when deciding on the expulsion of EU citizens, which falls short of the more extensive list of 
grounds cited in Article 28(1) of Directive 2004/38/EC. Furthermore, the notion of ‘public 
policy’ remains an abstract legal concept and is not always given its stricter EU meaning in 
official decisions relating to entry, residence and expulsion, although this concept is likely 
to be clarified in due course given that there is now a case pending before the extended 
bench of judges of the Supreme Administrative Court concerning the detention and ex-
pulsion of an EU citizen who had previously falsified documents in order to reside without 
authorization in the Czech Republic. The scope of Article 28(3) of Directive 2004/38/EC 
whereby expulsion decisions cannot be taken against EU citizens who have resided for the 
previous ten years in the host Member States other than on ‘imperative grounds of public 
security, as defined by Member States’ has been the subject of a preliminary reference in 
Germany, which asks whether prosecution for crimes punishable by imprisonment of five 
years or more (i.e. serious criminality), as transposed in the Free Movement/EU Act, can be 
included in the concept of public security. Article 28(1) of the Directive has also not been 
transposed in the Netherlands, and the more general provisions found in the administrative 
rules that weigh up personal interests are applied in the expulsion context. As documented 
in previous reports, the inclusion in Hungary of HIV infection as a disease endangering pub-
lic health is problematic from the standpoint of EU and international law. In Lithuania, there 
continue to be no special provisions in the foreigners’ legislation regulating the departure 
of EU citizens, with the exception of the application of different timelines. As also observed 
in the 2008-2009 report, there has been a significant increase in case law in the Nether-
lands concerning declarations of EU nationals as ‘undesirable aliens’ and serious doubts 
have been raised that many such declarations are not in conformity with EU law, particu-
larly in the context of needing to take into account the personal conduct of the individual 
in question. In response to an evaluation of how inter alia the notion of ‘present threat’ 
should be interpreted with a view to labelling more EU citizens who are involved in criminal 
violence as undesirable, the current national report notes that steps have now been taken 
to apply even stricter criteria (e.g. for serious offences and habitual offenders, possibility of 
accumulating convictions to be extended to migrants entitled to permanent residence, 
and fewer exceptions for minors). 

 
In Romania, the problems caused by the legislation allowing for the imposition of re-

strictions on the travel of Romanian citizens abroad, which resulted in hundreds of cases 
before the national courts, and subsequently the Court of Justice’s judgment in C-33/07, 
Jipa, have now essentially been resolved. In Bulgaria, however, exit bans imposed on Bul-
garian citizens and their conformity with Directive 2004/38/EC were the subject of a num-
ber of administrative court judgments in 2009 and the first half of 2010. Most of these chal-
lenges have resulted in rulings finding a violation of EU free movement law. For example, 
the Sofia Administrative Court, in a judgment in May 2010, ruled that an exit ban relating to 
a Bulgarian citizen on the grounds of debt was imposed automatically without a careful 
examination of the individual’s circumstances, and was thus unlawful because it was inter 



Annual European Report: 

 Free Movement of Workers in Europe 2009-2010 

December 2010     21 

alia not in conformity with C-33/07, Jipa and the judgment of the European Court of Hu-
man Rights in Riener v. Bulgaria finding a violation of Article 2 of Protocol No. 4 to the ECHR 
concerning the right to leave one’s own country as well as a violation of Article 13 of the 
ECHR on the right to an effective remedy. 

 
In the United Kingdom, as referred to in the 2008-2009 report, the regulations applica-

ble to free movement of EU/EEA citizens were amended granting additional powers to the 
authorities to refuse entry to, expel and detain EU/EEA citizens. The grounds on which an 
Immigration Officer may have reason to believe that a EU/EEA national should be ex-
cluded are not set out and there remains a large degree of discretion in this area. For ex-
ample, under the amendments, a EU/EEA national may be detained ‘if there are reason-
able grounds for suspecting that a person is someone who may be removed from the UK’.  

 
On a positive note, the Administrative Court in Austria has underlined the need to treat 

Turkish workers and EU citizens equally with regard to the provision on residence bans in 
Directive 2004/38/EC. Moreover, in Denmark, when deciding cases regarding expulsion of 
EU citizens, the rapporteur observes that it appears that the courts act in conformity with 
EU law by conducting a concrete and individual assessment of each case and the level of 
the threat to society constituted by the defendant, although it may also be argued that 
they apply a low threshold concerning the latter. However, not all of the published sum-
maries of the judgments contain clear references to the EU rules on expulsion. 

 
With regard to the question of remedies, the limited jurisdiction of the new CCE – Con-

seil du Contentieux des étrangers in Belgium in respect of the residence of EU citizens and 
their family members (reported in 2007 and 2008-2009) has been the subject of challenge 
in two decisions before the Council of State, which, however, has refused to make prelimi-
nary references to the Court of Justice of the EU concerning the compatibility of the Bel-
gian legislation with Article 31 of Directive 2004/38/EC. Finally, ambiguities regarding the 
transposition of procedural safeguards in Malta are noted by the rapporteur. 

 

CHAPTER II:  MEMBERS OF A WORKER’S FAMILY 

1.  The definition of family members and the issue of reverse discrimination 

Definition of family member 

Though the general picture is that the transposition of the definition of family member does 
not raise any concerns, the following comments, made by the various rapporteurs, de-
serve mentioning. 
 

In Lithuania, Poland and Sweden only the family members listed in Article 2(2) of Direc-
tive 2004/38/EC benefit from the right to free movement. The situation in Latvia and Portu-
gal is similar albeit that in Latvia family members of an EU-citizen who are dependant and 
live under the same roof and in Portugal de facto partners are classed as family members 
of an EU-citizen who benefit from Directive 2004/38/EC. The Czech Republic and France 
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have chosen to restrict the admission of a student’s family members to the spouse and 
dependent children along the lines of Article 7(4) of the Citizens Directive. An Act of Par-
liament (May 2010) put an end to a similar restriction in Finnish law. Since 1 July 2010 stu-
dents studying in Finland can be accompanied by the same family members as all other 
EU-citizens.17 

 
In Belgium the admission of third-country national parents of children remains prob-

lematic as parents are only given residence permission if they are dependent on their 
child. An order to leave the country is issued, obliging the child to accompany his/her 
parent(s), if the child is an EU-citizen, other than a Belgium national. The rapporteur ques-
tions whether this practice amounts to discrimination. The dependency condition was sub-
ject of a ruling of the Belgian Constitutional Court. Relying on Article 2(2) of Directive 
2004/38/EC, the Jia judgment,18 an administrative circular issued in March 2009 (regularisa-
tion of third-country national parents of a Belgian child is considered an urgent humanitar-
ian situation; residence permits are issued under Article 9bis of the Aliens law) and the 
Government’s Regularisation instructions of 19 July 2009, the Belgium Constitutional Court 
found that as the dependency requirement was both legitimate and proportionate in the 
light of the objective pursued, there was no discrimination. Though a preliminary reference 
was suggested by the parties, which would have clarified the implications of Articles 12, 17 
and 18 of the EC Treaty for the right of residence of nationals, the Constitutional Court felt 
that a reference to the CJEU was not necessary, as an EU-citizen’s right of residence ‘may 
be subject to limitations and conditions’.19  

 
In Germany the dependency requirements also gave rise to debate. According to 

German administrative instructions, the dependent-requirement in Article 2(2)(c) and (d) 
of Directive 2004/38/EC is to be read as: ‘actual support which, in principle, can be de-
termined as means to cover the cost of living of a family relative’. This requirement is con-
sidered satisfied if continuous regular financial support covers at least part of the living 
expenses, taking into account the general standard of living in the EU-Member State in 
which the family member is permanently resident.20 A third-country national parent of a 
minor EU-citizen who needs support also enjoys a right of residence, as required by the 
Chen ruling, as long as no application is made for public benefits. 
 
The following points were reported by the Bulgarian, Finnish, Italian, Swedish and British 
rapporteurs. 

The descendant and ascendant family members of partners are not included in Bul-
garian legislation, which the rapporteur qualifies as a too narrow implementation of the 
definition of family members. On the other hand, by not including ‘direct’ in the provisions 
implementing Article 2(2)(c) and (d) in the national legislation, the grandchildren and 
grandparents do benefit from free movement rules. 

 
In Finland, the guardian of a minor who is an EU-citizen resident in that Member State is 

treated as a family member. 
 

                                                      
17  Government Bill to the Parliament a Bill for amending the Aliens Act (HE 77/2009 vp) of 29 May 2009. 
18  CJEU case C-1/05 [2007] ECR I-1. 
19  Constitutional Court, 3 November 2009, No. 174. 
20  No. 3.2.2.1. Allg. VwV zum FreizügG/EU. 
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According to the Italian Ministry of Foreign Affairs, only the parents, brothers and sisters 
of EU-citizens qualify as family members whose entry and residence must be facilitated.21 
The Italian Ministry of the Interior, however, has emphasized that the law does not place 
any limit on the degree of relatedness, neither does it require that EU-citizens live under the 
same roof as their family members.22 The rapporteur finds the Ministry of Foreign Affairs’ 
reading too restrictive. A different issue addressed in the Italian report concerns the posi-
tion of the Italian Supreme Court regarding custody over a minor according to Moroccan 
customary law, the kafalah. EU-citizens who have custody according to Moroccan cus-
tomary law are not classed as a family member,23 whereas third-country nationals do 
benefit from the rules on family reunification if they have acquired custody over a minor 
under Moroccan customary law.24 

 
In Slovenia the definition of child still refers to ‘unmarried’ children. 
In 2009 the Swedish Migration Court of Appeal ruled that a minor EEA citizen is entitled 

to an independent examination by a court in procedures concerning his/her right of resi-
dence. If the minor is granted a right of residence then a third-country national parent 
who is the de facto guardian of that child, also enjoys a right of residence.25 

 
Fiancés and proposed civil partners of EEA-citizens, although not included in Directive 

2004/38/EC, are able to apply to entry clearance posts under the British Immigration Rules 
and are granted the same rights as British citizens or people with a permanent residence in 
the United Kingdom.  

Registered partnership and de facto partners 

From the information provided in the national reports, it follows that registered partners do 
not benefit from the rights in Directive 2004/38/EC in Estonia, Germany, Greece, Hungary, 
Ireland, Latvia, Malta, Poland, Slovenia and Sweden. Durable relations are, however, cov-
ered by the free movement rules in Ireland and Malta - if they do not conflict with Maltese 
public policy, which is classified as an extremely vague qualification by the rapporteur – 
and Sweden. In Poland there are plans to introduce a Bill that would include registered 
partners as beneficiaries of EU-free movement rules, but considering the current situation in 
the Polish parliament the chances of success are rated very low by the Polish rapporteur. 
In Slovakia, registered partners, like de facto partners, do benefit from free movement 
rights if they are a member of the EEA-citizen’s household, which is felt might prove prob-
lematic if, for some reason, it is impossible to share a common household. 

The Czech, Maltese and Polish reports explicitly mention that same-sex relationships do 
not benefit from free movement rules. In Cyprus entry and residence of partners in same-
sex marriages or registered relationships are merely facilitate, i.e by granting annual visa, 
which do not entitle their holders to take up employment or seek benefits in Cyprus.26 The 
immigration authorities have granted a permit on an ad hoc basis, allowing the third-

                                                      
21  Ministero degli affari esteri, Messaggio 21 August 2009, Legge n. 94/2009 – Modifiche al Testo unico 

sull’immigrazione. 
22  Prot. 0000637 of 2 February 2010. 
23  Judge of first instance (Tribunale) of Torino, Decree 11 January 2008 (Diritto immigrazione e cittadinanza, 2009, 3, 210 

ss.) and Corte di Cassazione – Supreme Court – judgment of 1 March 2010, No. 4868. 
24  Corte di Cassazione, judgment of 28 January 2010, No. 1908 
25  Case MIG 2009:22. 
26  See: Report of the Cypriot Equality Body of 23 April 2008, No. A.K.R. 68/2008. 
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country national partner to stay in Cyprus, as an exception to the rule. A request to revise 
the law transposing Directive 2004/38/EC addressed to the Attorney General has not 
brought the sought amendment. Following a report of the Equality Body, recommending 
legal recognition of cohabiting homosexual couples, the Ministry of Interior organised a 
meeting with the stakeholders to discuss how the law on marriages can be reformed to 
address this problem of discrimination. The meeting was scheduled for 10 March 2010. 
 
The following issues concerning the position of registered and de facto partners in their 
Member State are addressed in the Bulgarian, Czech, Danish, French, Greek, Italian, Lux-
embourg, Dutch and UK reports. 
 

In Bulgaria the position of de facto partners remains unclear. The new Family Code that 
entered into force on 1 October 2009 has not provided the much sought clarification as it 
does not provide for a (certified) factual partnership and, therefore, does not equate 
these relationships to marriage. However, the terminology ‘factual spouse partnerships’ is 
gradually gaining legal recognition as it is included in other legislative acts, for instance in 
the Law on the Protection against Domestic Violence and the Law on Asylum and Refu-
gees. 

 
Registration of partnerships in the Czech Republic is still only possible if one of the part-

ners is a Czech national. Partnerships registered in another State are, however, acknowl-
edged. 

 
No distinction is made between de facto partners who are EU-citizens and those who 

are Danish citizens in Denmark. Partners must both be 18 years or older and have cohab-
ited regularly at the same address over a longer period and the principal person must 
support the applicant. 

To qualify as a de facto partner under Finnish law, a common household during the 
past two years is required. The two year requirement does not, however, apply if there is a 
child for whom the partners share custody or where other, weighty reasons are present.  

 
Although a circular was issued on 21 October 2009 clarifying that registered partners 

who benefit from free movement rules must be treated as family members in France, the 
courts have handed down opposing decisions. Thus the Lyon Cour administrative d’appel 
found that no free movement rights were enjoyed by a de facto partner because she had 
not entered into a pacte civil de solidarité,27 whereas the Nantes Cour administrative 
d’appel appears to have set the scene for the recognition of a de facto partner’s free 
movement rights.28 The latter, however, did find that in the case under consideration there 
was no evidence of two years cohabitation on the date of the contested decision and 
therefore the relationship could not be classed as ‘durable’. 

 
According to the German rapporteur, Section (6) of the German Freedom of Move-

ment Act, concerning the rights of a ‘partner’ of an EU-citizen according to the Reed de-
cision29 is problematic as it applies the principles in the Residence Act concerning a ‘part-

                                                      
27  CAA Lyon, 29 December 2009, No. 09LY01156. 
28  CAA Nantes, 16 October 2009, No. 09NT00703. 
29  CJEU case 58/85, Ann Florence Reed [1986] 1283. 
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ner’ of a German citizen to partners of EU-citizens.30 As Article 2(2)(b) of Directive 
2004/38/EC equates registered partnerships to marital relationships, it is doubtful whether 
limited equal treatment, as provided for in German legislation, satisfies European require-
ments. 

Though registered partners and de facto partners are included in the list of family 
members who benefit from free movement rights in Italy, their position is unclear as Italy 
neither regulates registered partnerships, nor equates them to marriage. Though there are 
different readings of the law, it is clear that there is no right of continued residence for the 
partner if a registered partnership is dissolved (Article 13 of Directive 2004/38/EC). 

 
The Luxembourg Administrative Court upheld an Administrative Tribunal ruling that inso-

far as Luxembourg, in adopting the Law of 9 July 2004 on the legal effects of certain part-
nerships, has committed itself to recognise and legally protect ‘common lives’ (commun-
autés de vie) of people other than in marriage by allowing couples of a different or the 
same-sex to enter into a registered partnership, it could not refuse a Turkish national, living 
a common life with a same-sex Dutch citizen who had close personal, professional and 
social ties with the country after having lived and worked in Luxembourg for over 20 years, 
residence permission. Withholding residence permission was classed as a disproportionate 
and unjustified violation of the petitioner’s right to respect for private and family life under 
Article 8 of the ECHR and at odds with the law.31 

 
As reported in the 2008-2009 Dutch report, the concept of ‘durable relationship, duly 

attested’ has been redefined in order to facilitate the detection of relationships of con-
venience.32 A durable relationship, duly attested requires evidence of a recent common 
household for at least six moths either in the Netherlands or elsewhere or a child born out 
of that relationship. Cases concerning the required evidence to establish the existence of 
a durable relationship have been handed down by the courts.33 As far as the evidence 
required substantiating a durable relationship in a State other than the Netherlands, the 
Amsterdam District Court ruled that the onus of proof may not make it (virtually) impossible 
to provide the evidence required. In this case, the partner was a Cuban national. As Cu-
bans are not allowed to have contacts with non-nationals, no official documents could be 
submitted as evidence of a durable relationship in Cuba.34 The Dutch authorities, there-
fore, had to accept other documentation as evidence of the nature and duration of the 
relationship. 

 
In the United Kingdom a durable relationship requires two years of cohabitation. The 

guidance to officials does not admit the possibility of a durable relationship being evi-
denced in other ways, for example through a joint house purchase, as suggested by the 
Commission’s guidance. The requirements for establishing a durable relationship have not 
been substantively considered within the United Kingdom courts. 

                                                      
30  For incompatibility see Administrative Court of Darmstadt of 5.2.2008, 5 L 277/08.DA. 
31  Cour administratif de Luxembourg No. 224083C (10 July 2008), and Tribunal administratif de Luxembourg No. 23331 

(28 January 2008). 
32  Aliens Circular 2000, B10/1.7. 
33  District Court The Hague, Aliens Chamber Zwolle, 3 February 2009, AW 09/895, LJN: BH5746, District Court The 

Hague, Aliens Chamber Amsterdam, 13 May 2009, AWB 09/8231, 09/8231, LJN: BI8771, Jurisprudentie Vreem-
delingenrecht 2009/279 and District Court The Hague, full Aliens Chamber Amsterdam, 7 July 2009, AWB 0828060, 
0828068, LJN: BJ2237. 

34  District Court The Hague, Aliens Chamber Amsterdam, 13 May 2009, AWB 09/8231, 09/8231, LJN: BI8771, Jurispru-
dentie Vreemdelingenrecht 2009/279. 
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As Article 3(2)(b) of Directive 2004/38/EC does not provide any indication when a rela-

tionship is to be classed as ‘durable’ and ‘duly attested’, it is interesting to see how the 
Member States are reading these requirements. In four Member States, i.e. Denmark, 
Finland, France and the United Kingdom, ‘durable’ is interpreted as two years, whereas six 
months is sufficient in the Netherlands. In Finland and the Netherlands a relationship is 
classed as ‘durable’ irrespective of its actual duration, if a child is born out of that relation-
ship. Relying on the CJEU’s case law regarding effective rights and the obligation to pro-
vide evidence, the Dutch courts have allowed for evidence other than that explicitly re-
quired under the respective policy rules. 

Position of family members listed in Article 3(2) 

In the 2008-2009 report it was reported that in Bulgaria, the Czech Republic and the Neth-
erlands family members listed in Article 3(2) of Directive 2004/38/EC benefit from free 
movement rights in the same way as the family members listed in Article 2(2) of the Direc-
tive. Finland can be added to this list. A change is reported for the Netherlands where the 
Aliens Circular (but not the Aliens Decree) has been amended to mirror the obligation to 
facilitate admission and residence of these family members, as prescribed by Article 3(2) 
of Directive 2004/38/EC, rather than provide for a right of residence. 
 

The obligation to ‘facilitate’ in Article 3(1) of Directive 2004/38/EC has been interpreted 
in favour of the individual in Italian case law. For example, the Florence Appeal Court de-
clared the denial of an entry visa to a third-country national family member (a sister) null 
and void, because no consideration had been given to the results of a DNA-test that had 
been requested by the Consular Authorities nor to a statement made by the EU-citizen 
regarding the maintenance of her sister.35 The public administration’s reading of ‘to facili-
tate’ is, however, that it requires no more than the issuing of an entry visa for the purpose 
of a touristic stay. 

In Malta the Director for Citizenship and Expatriate Affairs is obliged to give due and 
proper consideration by virtue of an extensive examination of the personal circumstances 
of the family members listed in Article 3(2) of Directive 2004/38/EC. 

 
In the United Kingdom, the position of family members under Article 3(2) of Directive 

2004/38/EC is subject of discretionary powers. The UK courts have found that Article 3(2) 
family members are covered by the findings in Metock;36 prior lawful residence within the 
EEA is not required. The dependency or cohabitation in the same household requirement 
must have taken place in the country from which the family members came and in the 
sufficiently recent past.37 

Reverse Discrimination 

As reported in the 2008-2009 European report, reverse discrimination is not an issue in Bel-
gium, Hungary and Spain as the national implementing measures extend the rights in Di-
rective 2004/38/EC to the nationals of those Member States (assimilation principle). From 

                                                      
35  Corte d’appello di Firenze, decree 13 November 2009, Diritto, immigrazione e cittadinanza, 2010, 1, 206-207. 
36  CJEU case C-127/08 [2008] ECR I-6241. 
37  KG (Sri Lanka) [2008] EWCA Civ 664; Bigia [2009] EWCA Civ 79. 
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this years national reports, it follows that the assimilation principle also applies in Bulgaria, 
Italy38 and Luxemburg;39 In Bulgaria a new provision was inserted into the Bulgarian LERD 
(Article 9a) in 2009that explicitly excludes from the scope of the law EU nationals who have 
not exercised their right to free movement and provides that they fall within the scope of 
Regulation 1020/2002 and in Belgium and Spain assimilation does not include family mem-
bers in the ascending line. No problems regarding the issue of reverse discrimination have 
occurred in Sweden. In Belgium, the Czech Republic and Luxembourg reverse discrimina-
tion has found its way into other areas of law; family allowances (Belgium), public health 
care schemes (the Czech Republic) and admission to higher education (Luxembourg). 
 

The following issues that are attributed to reverse discrimination were reported by the 
Belgium, Bulgarian, Czech, Danish, German, Hungarian, Luxemburg and Spanish rappor-
teurs. 

 
Following the extension of the Belgian State Council’s competence to cancel a judg-

ment of the CCE, a difference of opinion between these bodies regarding the assimilation 
principle has become apparent. The Council of State has, however, confirmed the validity 
of the CCE’s reading of the Chen case.40 The Chen case has also been invoked in cases 
involving Belgium parents.41 This case, however, is found not to apply to Belgium parents 
who have to provide evidence that they have stable, regular and sufficient financial re-
sources, which has proven problematic. 

The cases pending before the European Court of Human Rights (see: 2008-2009 report) 
concerning residence rights of third-country national family members of Bulgarian citizens 
are still pending.42  

 
Since 2008 the Danish EU Residence Order includes a special provision (section 13) on 

residence rights for family members of Danish citizens, yet not establishing precisely to 
what extent their family members benefit from EU-free movement rights. 

 
The German report covers various court decisions addressing the rights of third-country 

national spouses of German citizens under Directive 2004/38/EC. According to this case 
law, Directive 2004/38/EC does not apply to cases involving dual citizenship if one of the 
nationalities is German and the person invoking the free movement rules has never exer-
cised his/her right to free movement.43 Further, the Administrative Appeal Court of Baden-
Württemberg44 found that Article 21 TFEU could not be invoked successfully because resi-
dence in another Member State was shorter than three months and the marriage was 
convened during that period (no true ‘return situation’) and, moreover, it could not be 
assumed that the EU-citizen would have been deterred from using his free movement 
rights. In a different case, the same court declined to apply Article 45 TFEU to a case con-
cerning a frontier worker. The rapporteur feels that this decision is justified as the trans-

                                                      
38  Article 23 of Legislative Decree No. 30. 
39  Article 12 of the 29 August 2008 Law on Free Movement of People and Immigration. 
40  CE, Judgment of 1 April 2009, No. 192.124, CE, Judgment of 15 May 2009, No. 193.339, CE, Judgment of 11 June 

2009, No. 194.088, CE, Judgment of 11 June 2009, No. 194.094 and CE, Judgment of 24 September 2009, No. 
196.379. 

41  CJEU case C-200/02 [2004] ECR I-9925. 
42  Appl. 33655/08 and Appl. 20116/08. 
43  See: Bavarian Administrative Appeal Court of 19.2.2010, 10 ZB 09.2584 and Administrative Appeal Court of 

Northrhine-Westphalia of 17.3.2008. 
44  Decision of 25.1.2010, 11 S 2181/09. 
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border aspect was not linked to the right to family reunification with a third-country na-
tional.45 

 
In Italy as the Supreme Court has ruled that the free movement rules do not apply to 

Italians if the application is made by a same-sex third-country national partner.46 
 
The Spanish rapporteur mentions a violation of Article 14 of the Spanish Constitution 

(equal treatment and non-discrimination).47 

2.  Entry and residence rights  

The information provided on the implementation of entry, including visa obligations, and 
residence conditions, including the issuing of registration certificates to family members 
who themselves are EU citizens and residence permits to third-country national family 
members, reveals that the rules in Directive 2004/38/EC are - as a rule - respected and 
complied with. In this sense, the situation remains unchanged. However, the following 
comments made by the rapporteurs deserve attention. 
 

In Bulgaria various amendments to the LERD (December 2009) have improved proce-
dural guarantees available to EU-citizens and their family members. The introduction of a 
new section to Article 4 LERD, section 6, ensures judicial review of decisions withholding 
entry and residence permission and covers both EU-citizens and their family members 
alike.48 The visa regime has also been subject of amendments, which concern the com-
munication of a negative decision to the applicant (Article 4(2) LERD; obligation to sub-
stantiate decision and the introduction of a standard form as annex to the Ordinance on 
the Conditions and Order for Issuance of Visas and Determination of the Visa Regime) and 
the issuing of visa (Article 13(2) Ordinance; documentary evidence and Article 19(1) Ordi-
nance; exemption from the obligation to present evidence of means of subsistence, hous-
ing and transport). Regarding Articles 12 and 13 of the Citizens Directive, the following dis-
crepancies, which concern third-country national family members are mentioned by the 
Bulgarian rapporteur: retention of the right of residence is subject to satisfying the condi-
tions in Article 7(1)(a) or (b) of Directive 2004/38/EC, whereas both provisions in that Direc-
tive also list sections (c) and (d) of Article 7 (Article 15(3) LERD). Further the implementation 
of Article 13(2)(c) of Directive 2004/38/EC is limited to cases involving victims of domestic 
violence and does not include ‘other particularly difficult circumstances’. Finally, a sub-
stantial mistake in the transposition of the main rule regarding eligibility for the right of per-
manent residence ex Article 16 of Directive 2004/38/EC is reported. To obtain a permanent 
residence document Article 16 LERD requires continuous residence in the Republic of Bul-
garia for five years and the fulfilment of the requirements in Article 17 of Directive 
2004/38/EC. 

 
In the Czech Republic the issuing of a visa can take up to 14 days, which the rappor-

teur already labelled as ‘questionable’ in the 2008-2009 report. Whether this amounted to 

                                                      
45  Judgment of 26.1.2010, 11 S 2482/09. 
46  Corte di Cassazione, judgment 17 March 2009, No. 6441 
47  Jdo Contencioso Administrativo number 1 of Lleida (Catalonia) November 27, 2008, 00378/2008. 
48  State Gazette No. 102 of 22 December 2009. 
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complaints in 2009, the rapporteur has not been able to ascertain. The poor availability of 
information, especially relevant websites, concerning visa, as reported in the 2008-2009 
report, improved considerably in 2009. 

 
In France a Circular dated 21 October 2009 confirmed the conditions for acquisition of 

a right to permanent residence by an EU-citizen’s family member. 
 
The administrative instructions of 2009 issued by the German authorities emphasise that 

(third-country) family members of EU-citizens are entitled to free movement in close con-
nection with the residence of an EU-citizen. As far as children are concerned, a right to 
care respectively a right of residence of the child is not a prerequisite for residence. If there 
are special facts indicating that entry and residence of a child may conflict with foreign 
laws or court decisions on the right to care, residence may be denied in order to avoid 
free movement rules being abused.49 

 
The application of the Schengen Borders Code, as reported in the Hungarian 2008-

2009 report, to entry and the issuing of visa is still the case. Since 1 October 2009 documents 
drawn up in the original language are accepted in procedures to obtain a residence 
card.50 

 
Two concerns are mentioned by the Latvian rapporteur regarding entry and residence 

conditions. The first concerns the practice that only legalised and official documents are 
accepted as evidence of family ties which result in time consuming and costly application 
procedures.51 The second concerns applications for a residence permit for a child. Point 
30.5 of Regulations No. 586 requires the permission of both parents which has to be pro-
vided by submitting a notary testimony. 

 
The Maltese provision implementing Article 5(4) of Directive 2004/38/EC does not in-

clude the possibility that documents are brought to the EU-citizen or family member ‘within 
a reasonable time’, which is felt might prejudice the persons concerned. 

 
An amendment to Article 3.34h of the Dutch Aliens Regulation means that all appli-

cants for a residence permit issued under Directive 2004/38/EC, lodged after August 1, 
2009, will be charged € 41 (instead of € 30).52 An amendment to the Aliens Circular con-
firms that third-country national family members are exempted from the obligation to pos-
ses a valid entry visa for short-stays if they have been issued a valid residence permit in 
accordance with Article 10 of Directive 2004/38/EC by another Member State. Where this 
is not the case, short-stay visa are issued through an accelerated procedure and free of 
charge.53 The Dutch report covers case law regarding the sufficient resource requirement 
in Article 8(4) of Directive 2004/38/EC (confirmation of the obligation to take personal cir-
cumstances into account),54 evidence of a marital relationship (obligation to assess 

                                                      
49  No. 3.1.0 Allg. VwV zum FreizügG/EU. 
50  Government Decree No. 182 of 2009, 10 September 2009. 
51  Point 30 of Regulations No. 586. 
52  Regeling van de Minister van Justitie van 13 juli 2009, nr. 5608162/09 houdende wijzing van het Voorschrift Vreemde-

lingen 2000 (negentigste wijziging), Staatscourant 23 July 2009, No. 11141. 
53  Besluit van de Staatssecretaris van Justitie van 23 januari 2009, nr. 2009/1, houdende wijziging van de Vreemdelin-

gencirculaire 2000, Staatscourant 29 January 2009, No. 1380. 
54  District Court The Hague, Aliens Chamber Zutphen 4 November 2009, AWB 09/2982, 09/2984 LJN: BK3936. 
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whether a marriage is recognised under Dutch international private law55), the legality of 
immigration detention (legal if no passport can be submitted;56 illegal where the intention 
to leave the Netherlands had been expressed and there was an opportunity to leave the 
country57), the proportionality of an expulsion measure (disproportional as evidence had 
been provided that the applicant had accompanied his wife to or joined her in Belgium58) 
and the issuing of an entry ban (no obligation to lift an entry ban to enable the person 
concerned to be present during court proceedings59 and an obligation to reconsider and 
substantiate the decision to issue an entry ban in the light of both applicant’s personal 
situation and Article 8 ECHR60). In three cases, the Amsterdam District court found that Ar-
ticle 8.7 of the Aliens Decree, that implements Article 3(1) of Directive 2004/38/EC, is unsat-
isfactory as it restricts the scope of application to situations where the individual derives 
rights from Directive 2004/38/EC by virtue of his/her residence in another Member State, 
but is not actually in the Netherlands and thus allows the Secretary of State to postpone a 
decision on the lifting of an ongewenstverklaring (entry ban) until permission to enter the 
Dutch territory is sought, which is then refused because of the ongewenstverklaring. The 
latter is then reconsidered in the proceedings instigated against the entry refusal. The cur-
rent wording of Article 8.7 Vb is found to infringe the notion of effective rights.61 

 
The Polish Act on entry has been amended and now includes a new provision (Article 

7a) that allows for proof of identity through other means than a passport or identity card, 
providing the authorities can establish identity and nationality beyond any doubt. Follow-
ing the insertion of a new provision numbered Article 11 a (January 1, 2009) in the afore-
mentioned act, a visa application and an entry application may only be refused if dic-
tated by public policy, public security, or public health grounds, as provided for in Direc-
tive 2004/38/EC. The obligation to report within 4 days of arrival, if not staying in a hotel or 
another place connected with work, education or medical treatment, in Article 10 of the 
Law on evidence of people and identity cards is felt to sit uneasily with the requirements 
which may be imposed on EU-citizens and their family members according to Directive 
2004/38/EC.  

 
In the United Kingdom, the immigration officers are becoming more aware of the right 

for a third-country national family member to enter under the provisions of the MRAX-
ruling. Though discouraged by the UK Border Agency, immigration officers routinely do 
allow entry for non-visa nationals in this fashion. In cases where a residence card applica-
tion is outstanding and the passports are requested back to enable travel, the accompa-
nying letter of the UK Border Agency states: 

 

                                                      
55  Judicial Division of the State Council, 9 July 2009, 200903451/1/V3, LJN: BJ3840, MigratieWeb ve09001011. 
56  President of the District Court The Hague, Aliens Chamber Amsterdam, 14 January 2009, AWB 08/45055, LJN: 

BH3538. 
57  Judicial Division of the State Council, 24 July 2009, 200903992/1/V3, LJN: BJ4395, Jurisprudentie Vreemdelingenrecht 

2009, 363. 
58  Provisional judge District Court The Hague, Aliens Chamber Haarlem, 29 July 2009, AWB 09/27125, LJN: BJ4407 
59  Provisional judge, District Court The Hague, Aliens Chamber Amsterdam, 11 September 2009, AWB 09/32463, Mi-

gratieWeb ve09001265 
60  District Court The Hague, Aliens Chamber ’s-Hertogenbosch, 14 September 2009, AWB 08/34755, MigratieWeb 

ve09001299. 
61  President District Court The Hague, Aliens Chamber Amsterdam, AWN 08/44151, LJN: BJ6325, District Court The 

Hague, Aliens Chamber Amsterdam, 2 October 2009, AWB 08/44150, LJN: BK2224, MigratieWeb ve09001381, JV 
2009/452, RV 2009, 32, with comments H. Oosterom-Staples and District Court The Hague, Aliens Chamber Amster-
dam, 3 March 2010, ASE 08/44901, LJN: BL 9814. 
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‘Family members of an EEA national, who are not themselves EEA na-
tionals, wishing to return to the United Kingdom should apply for an 
EEA Family Permit at a British Diplomatic Post abroad before returning 
to this country. An EEA Family Permit is issued free of charge and on a 
priority basis. 
It should be noted that any such application would need to be sup-
ported by evidence to show that the EEA national is in the United 
Kingdom, is exercising Treaty rights and that the relationship is as 
claimed.’ 

 
The rapporteurs label this situation ‘highly problematic’ and note that it is not feasible for 
many to make family permit applications while on holiday or a short business trip.  

3.  Implications of the Metock judgment 

The 2008-2009 report reveals that the Metock judgment has had no impact on national 
law or practice, mostly because ‘prior lawful residence’ was not required from third-
country nationals, in Belgium, Bulgaria, Czech Republic, Estonia, Greece, Hungary, Latvia, 
Lithuania, Luxembourg, Malta, Poland, Portugal, Slovakia, Slovenia, Spain and Sweden. 
The CJEU’s ruling did, however, lead to amendments in Denmark, Germany, Ireland, 
Finland, the Netherlands and the United Kingdom where national law and practice were 
brought in line with the Metock ruling (see 2008-2009 European report). 

2009 saw further amendments regarding the requirement ‘prior lawful residence’ in 
Austria, Finland and Germany. 

 
In Austria, the Metock ruling resulted in an amendment to the Austrian Immigration Law in 

the context of Aliens Act Amendment (Fremdenrechtsänderungsgesetz 2009 [FrÄG 2009])62 
that took effect on 4 December 2009. 

 
The amendment to Finnish law took effect on 1 July 2010 after a Bill amending the Aliens 

Law was adopted by the Finnish Parliament.63 The new wording of 153(3) of the Aliens Act 
reflects the wording of the Citizenship Directive. The Act now reads: Chapter [10 of the 
Aliens Act that contains provisions on free movement] shall be applied to an EU citizen 
who moves to Finland or resides in Finland, as well as to family members of such person, 
who accompany their EU citizen family member or join her later. The Government Bill clari-
fies that under the amended provision, the provisions on free movement also apply to 
family members who enter Finland directly from a third country as well as in cases where 
the family relationship is established after the persons concerned arrives in Finland. The 
entry into force of this amendment puts an end to the application of the guidelines issued 
by the Police Department of the Ministry of the Interior in January 2009 giving effect to the 
CJEU’s Metock ruling.64 A further development concerns information received from the 
Legal Department of the Ministry for Foreign Affairs, that the Finnish authorities responsible 
for issuance of visas have applied Chapter III of the Visa Handbook 2010, which is taken to 
reflect the Metock-judgment correctly since 5 April 2010. Hence, the requirement of previ-

                                                      
62  Federal Law Gazette I 122/2009. 
63  Bill for an act amending the Aliens Act (HE 77/2009 vp). 
64  Soveltamiskäytännön muutos unionin kansalaisen perheenjäsenen maahantulossa. Vapaan liikkuvuuden direktiivin 

suora soveltaminen ulkomaalaislain sijasta SMDno/2009/54, 8 January 2009. 
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ous legal residence is no longer a precondition to be treated as an EU citizen’s family 
member in the context of a visa procedure. 

 
The German authorities were instructed to apply the Metock ruling; third-country family 

members are, therefore, entitled to freedom of movement in Germany irrespective of 
whether they became family members before or after taking up residence in Germany or 
before or after they moved with the EU-citizen to Germany.65 The family relationship has to 
be established, but common accommodation is not required.  

 
In Austria, Italy, the Netherlands and the United Kingdom the courts have relied on the 

CJEU’s Metock ruling to decide whether European free movement rules have been ap-
plied correctly. The courts do not appear to have problems in applying the judgment. 66 In 
Italy, however, the significance of the Metock judgment has increased now that illegal 
immigration amounts to a crime. A circular letter expressly reminding the public authorities 
to correctly apply the Metock case was issued by the Minister for the Interior67 and in a 
number of cases Italian judges have applied this judgment ruling that the administrative 
authorities cannot make the right to stay conditional upon the proof that the non-EU for-
eigner legally stayed in the country68. 

In the Netherlands, position of third-country national family members under European 
law was subject of parliamentary debate in the Second Chamber on 27 January 2009 and 
18 December 2009. On the latter occasion, the Secretary of State for Justice elaborated 
on a report, entitled, Gemeenschapsrecht en gezinsmigratie; Het gebruik van het Ge-
meenschapsrecht door gezinsmigranten uit derde landen69 that was completed in No-
vember 2009. The report reveals that the number of applicants invoking a right of resi-
dence under Directive 2004/38/EC increased considerably in the period 2005-2008 (the 
figures are: 2005: 923; 2006: 896; 2007: 1622; 2008: 2558; first 9 months of 2009: 1886, esti-
mated for 2009: 2500). However, this increase in numbers does not justify the conclusion 
that the more and more Dutch citizens are using European free movement rules to by-pass 
national immigration rules as in the four years considered, a total of no more than 753 
‘Dutch’ requests were received. Only a maximum of 25% of the Dutch nationals who used 
the ‘Europe route’ had a Turkish or Moroccan background. In the public debate it was 
also assumed that the ‘Europe route’ would be used on a massive scale to regularize re-
jected asylum seekers, as was the case in the Metock case. However, it appeared that 
only 3% of the applications had previously applied for asylum. 

4.  Abuse of rights, i.e. marriages of convenience and fraud 

As reported in the European 2008-2009 report, in most Member States fraud and abuse of 
free movement rules amounts to a refusal, termination or withdrawal of a residence permit 
In the three Member States (Italy, Luxembourg and Spain) where abuse and fraud was not 
provided for proposals that will allow their officials to take measures to combat fraud and 
abuse were reported to be pending. 

                                                      
65  Allg. VwV zum FreizügG/EU no. 3.1.0. 
66  Tribunal administratif de Luxembourg, no. 24233 du rôle (18 December 2008). 
67  Circular of 28-8-2009. 
68  Corte d’Appello di Venezia (judge of second instance), decree 23-3-2009.  
69  Regioplan (WODC, the Hague, 2009), available at: www.wodc.nl/publikaties. 
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In 2009 the Italian Parliament amended the rules on marriage of foreigners (Article 116 

of the Civil Code70): each foreigner who wants to get married in Italy must submit to the 
registrar not only a declaration by the competent authority of her/his country of origin stat-
ing that there are no impediments to marriage, but s/he also must prove that her/his pres-
ence in Italy is legal. Unfortunately, the provision does not define who is a foreigner for the 
purpose of its application. As it is broadly drafted, it should be applicable to every for-
eigner, including EU-citizens. Legal opinion is divided on this point. While the majority an-
swered in the positive, because within the Civil Code a foreigner is a person not having 
Italian nationality (while only within the consolidated legislation on immigration a foreigner 
is a person who is neither an Italian national nor an EU-citizen,71 others have pointed out 
that the rationale of the law which introduced the amendment to the Civil Code was to 
address the case of irregular migrants (the same law made irregular presence in Italy a 
criminal offence) and, therefore, only non-EU nationals are concerned.72 The position was 
clarified by a circular letter of the Ministry of the Interior; only non-EU foreigners are re-
quired to prove that they are legally in Italy and submit the documents listed.73 Legal 
scholars have pointed out that this provision could jeopardize the rights of Italian nationals 
to get married and that the provision could easily be circumvented as the spouses could 
get married under canon law and get their marriage recognized under the Concordat 
between the Holy See and Italy. 74  

 
Further information on abuse has been taken from the Belgium, Czech, Danish, Hungar-

ian, Luxembourg, Romanian and Swedish reports. As the line dividing the issue of reverse 
discrimination, the implementation of the Metock ruling and the issue of abuse is difficult to 
draw, information that is also relevant to the issue of abuse may have been included in the 
aforementioned sections and is not recapitulated here. 

 
In Belgium, the collegiums of Public Attorneys (Collège des Procureurs Généraux) is-

sued a circular on 10 October 2009 setting out strong guidelines to fight the ‘phenome-
non’ of abuse of immigration law by convening a marriage of convenience. In its 2009 
report Migratio, the Center for Equal Opportunities requested a clear analysis of the ‘phe-
nomenon’ before taking further steps as statistic or scientific study is lacking. The legality of 
the Belgium system of ex ante control of marriages convened abroad was subject of case 
law. The case law demonstrates that this principle is not applicable to the CCE when a 
refusal of visa deliverance is challenged before that court. The CCE considers that the 
transcription of the marriage celebrated in a third country with a Belgian citizen in the mu-
nicipality registers does not prevent the GOA from refusing to grant a visa to the spouse. 
Alleging that a provision in the private international law code that allows any judicial au-
                                                      
70  Law No. 94 of 2009, Article 1(15): ‘All’articolo 116, primo comma, del codice civile, sono aggiunte, in fine, le seguenti 

parole: “nonché un documento attestante la regolarità del soggiorno nel territorio italiano”.’ 
71  D. Berloco, La legge n. 94 del 15 luglio 2009 in tema di sicurezza. Sua connessione con la materia di stato civile, Lo 

stato civile italiano, 2009, 564-575; P. Morozzo della Rocca, Sul matrimonio in Italia dei cittadini comunitari secondo il 
nuovo testo dell’art. 116 cod.civ., Lo stato civile italiano, 2009, p. 734-736; Nencini, La legge sulla sicurezza pubblica e 
la modifica dell’art. 116 del codice civile, Lo stato civile italiano, 2009, p. 646-649; Lenti, Il matrimonio dello straniero e 
la regolarità del soggiorno, La nuova giurisprudenza civile commentata, 2010, p. 196-203. 

72  M. Ius, Modifica dell’art. 116 c.c. ad opera della legge n. 94/2009, in rapporto alla normativa comunitaria sulla libera 
circolazione, Lo stato civile italiano, 2009, p. 727-733. 

73  Circular 7-8-2009, No. 19. See also: G. Nencini, La legge sulla sicurezza pubblica e la modifica dell’art. 116 del codice 
civile, Lo stato civile italiano, 2009. 

74  A. Casadonte and M. Pipponzi, Il divieto di accesso agli atti di stato civile, Diritto immigrazione e cittadinanza, 2009, 4, 
p. 158-166; P. Morozzo della Rocca, Il diritto dell’immigrazione ed i malintesi sensi (degli obblighi) dell’integrazione, 
Corriere giuridico, 2009, p. 441-448. 
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thority to appreciate the validity of the marriage celebrated abroad, the CCE declared 
itself incompetent, on 28 August 2008, since the same provision offers a possibility to lodge 
a specific action in front of the civil tribunal.75 The CCE’s position was cancelled by the 
Council of State on 18 March 2009 when the highest administrative court declared admis-
sible the argument of the applicant alleging a violation of the private international code 
by the GOA.76 The Council of State considered that the argument did not concern the 
validity of the marriage celebrated abroad, but rather the correct application of the pri-
vate international code and the civil code by the GOA. Accordingly, the CCE modified its 
position on 4 September 2009, ruling that a Moroccan act of divorce should be analysed 
as a decision of divorce rather than an act of repudiation.77 This allowed the CCE to con-
trol compliance with Belgian international private law by the GOA rather than the validity 
of the foreign act. 

 
In the Czech Republic, the executive authorities check whether a marriage of an EU-

citizens with a third-country national is a marriage of convenience prior to granting entry 
permission in cases of first entry to the EU-territory. Prior to issuing a residence permit to 
third-country national family members, evidence is requested that exceed that listed in 
directive 2004/38/EC; e.g. photographs. 

In Denmark, the Danish citizens returning from another Member State must solemnly 
declare to have established genuine and effective residence in the host-country when the 
principal person applies for a registration certificate or residence card for family members. 
If there are reasons to assume that this is or was not the case, the Danish citizen is required 
to submit evidence of the residence in the other Member State. A non-exhaustive list of 
possible documents has been drawn up in the administrative guidelines, according to 
which the evidence will have to be assessed on an individual basis, so that the require-
ment should not become unreasonable or insurmountable.78 In practice, however, the 
Danish Immigration Service appears to sometimes request forms of documentation that 
are hardly realistic to deliver retroactively; e.g. evidence of the purchase of daily necessi-
ties in the host country.79 Though strictly speaking not required as evidence to be issued a 
registration certificate or a residence card issued, it may nonetheless lead to the impres-
sion this documentation is necessary. This may cause particular problems in cases where 
the period of residence in another Member State dates several years back, and the rele-
vant documentation may therefore no longer be available.80 Such cases are pending due 
to the fact that the personal scope of application of the EU-free movement rules concern-
ing third-country national spouses was widened as part of the implementation of the Me-
tock judgment in 2008. Danish citizens, who were precluded from obtaining residence for 
their family members upon return from another Member State in the past, may now ex-
perience difficulties in providing sufficient evidence if they manage to get their cases re-
opened in accordance with the adjusted practice. Thus, the administrative practice per-

                                                      
75  CCE, Judgment of 28 August 2008, RTDF, 2009, p. 656. 
76  CE, Judgment of 18 March 2009, No. 191.552. 
77  CCE, Judgment of 4 September 2009, No. 31.194. 
78  Internal guidelines on the processing of applications for family reunification under the EU rules where the principal 

person is a Danish citizen, Danish Immigration Service, Family Reunification Information No. 4/10, 29 April 2010, para. 
4.1.4. 

79  Letter of 21 April 2010 from the Danish Immigration Service to the third-country spouse of a Danish citizen, resident in 
Sweden. Such a requirement could arguably raise further issues concerning the free movement of goods between the 
host country and the Member State in which the citizen is working, as well as issues pertaining to the protection of pri-
vacy.  

80  An example of this is a letter of 4 June 2010 from the Danish Immigration Service to the third-country spouse of a 
Danish citizen who claims residence in Sweden from 2002 to 2004 as a basis for residence right for his spouse.  
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taining to the criteria for reconsidering such cases, as well as the requirements of evidence 
for past residence in other Member States, may raise issues to be dealt with in future Free 
Movement of Workers reports.  

 
In Hungary, the responsibility for the detection of marriages of convenience is shared 

by the OIN and the Consular authorities. The division of responsibilities between these au-
thorities is, however, unclear.  

 
In Luxembourg the inconclusiveness of the investigation into the nature of her mar-

riage, meant that a Moroccan citizen who had met her future husband in Morocco was 
entitled to a residence permit, according to the tribunal citing the Metock ruling.81 

 
In Romania, the competent authorities have 90 days to ascertain whether the condi-

tions to issue a residence permit are satisfied. This includes verification of the nature of a 
marriage that will entitle a family member to reside in that Member State. These checks 
may include interviews with the spouses or with other people and must be reasonable 
and proportionality82 

The Swedish Migration Court of Appeal ruled a third-country national whose sole pur-
pose of marriage was to bypass the regulations concerning entry, board and lodging, 
should not be granted a right of residence. The Court of Appeal relied on the Aliens Act, 
Chapter 3a.83 

5.  Access to work 

In most Member States no work permit is required to access the labour market, both for EU-
citizens and their family members. The following reports specify that there is nothing to re-
port on this issue: Denmark, France, Luxembourg, the Netherlands and Slovenia. In the fol-
lowing reports Bulgaria, the Czech Republic, Greece, Lithuania, Malta, Portugal, Romania, 
the Slovak Republic, Spain and Sweden no (new) information is provided suggesting that 
those Member States should also be classified as Member States where there is nothing to 
report for the period 2009-2010. 
 

An amendment of the relevant rules is reported by Austria, Hungary, Latvia and Po-
land. The Austrian amendment concerns Sect. 1 § 2/l and § 2/m of the Aliens Employment 
Act the result of which husbands, wives and unmarried minors of EEA-citizens (with the ex-
ception of EU10 nationals) and Austrians no longer need a work permit to take up em-
ployment and therefore have free access to the labour market.84 The redrafting of Article 
2(2) of the Hungarian UnemplA – ‘… persons falling within the personal scope of the FreeA 
shall enjoy the same rights and obligations as Hungarian nationals- has given EU-citizens 
and their family members, as well as the family members of Hungarian nationals free ac-
cess to that Member State’s labour market from January 1, 2009. Equal treatment regard-
ing issues concerning access to the labour market is secured through Articles 59(1) and 
58(9) of the UnemplA. Access to employment in the public services is, however, still re-

                                                      
81  Tribunal administratif de Luxembourg, No. 24233 du rôle (18.12.2008). 
82  Emergency Ordinance No. 194/2002. 
83  Case MIG 2009:11. 
84  Federal Law Gazette I 135/2009. 
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stricted; Art. 7(1) PuboA reserves these positions for Hungarian nationals, but lower ranked 
positions are open to “a person being entitled to free movement and right to residence”, if 
the work is not confidential or a managerial position and the person possesses the lan-
guage skills necessary to perform the tasks (Art. 7(8) PuboA). Following an amendment to 
Article 2(2)(2) of the Latvian Law on the Support of Unemployed and Jobseekers,85 a resi-
dence permit is a prerequisite for a family member of EU-citizens who wants to register as 
unemployed or a job-seeker. Finally, an amendment of Article 87 of the Polish Act on pro-
moting employment and institutions of the labour market (February 1, 2009) has meant 
that the family members of EEA-citizens listed in Article 12 of Directive 2004/38/EC no 
longer require a work permit to take up employment in that Member State. This amend-
ment also covers the descendants of the EEA-citizen’s spouse. 

 
Changes regarding the right to access to work are also reported by the Belgium and 

the Irish rapporteurs. In Belgium a Circular, confirming the Royal Decree of May 7, 2008 
and issued by the Ministry of Employment on December 17, 2008, was published in 2009. 
The Circular confirms that ‘spouse of an EU-citizen’ should be read as including the partner 
with whom the EU-citizen has a durable relationship. In Ireland, following an announce-
ment of the Irish Naturalisation and Immigration Service in April 2010 (taking effect from 1 
June 2010), third-country national family members will not be able to work until they have 
obtained a residence card. 
 
Further comments regarding the access to work are included in the Austrian, Cypriot, Esto-
nian, Finnish, German, Italian and UK reports. 
 

Child, in the exemption clause in the Austrian Aliens Employment Act (Sect. 1 § 2 sub. 
m, that implements Article 23 of Directive 2004/38/EC), must be understood as meaning 
the direct descendants. This provision, unlike Sect. 2 § 1/9 SRA, does not entail a reserva-
tion for unmarried and minor children.  

 
The Cypriot rapporteur mentions that third-country national family members who have 

been granted a visa valid for a year can apply for a work permit. This work permit is, how-
ever, restricted to employment in a few areas, primarily farming. This situation is labelled as 
‘far from satisfactory’ and contrary tot Directive 2004/38/EC. 

 
Until the family members of an EU-citizen have obtained a temporary or permanent 

right of residence in Estonia, they are not allowed to take up employment (i.e effectively 
during the first three months). Once they have access to the labour market, discrimination 
based on, amongst others, race, sex and colour is prohibited. However, language re-
quirements have to be satisfied. A family member staying in Estonia on the basis of the 
right to stay is not permitted to take up employment or run an operation as a sole proprie-
tor. 

 
In Finland, family members of EU-citizens benefitting from EU-free movement rules have 

access to unemployment services.  
 

                                                      
85  OG No. 80, 29.05.2002 as amended until 2009 OG No. 100, 30 June 2009. 
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Third-country national family members of German citizens only benefit from free 
movement rules if there is a trans-border situation that brings them within the scope of the 
EU-free movement rules. 

 
The Italian rapporteur comments on the omission to provide for a special provision es-

tablishing national treatment of third-country national family members who want to take 
up employment in the public service  

 
The problems encountered by third-country national family members who want to pur-

sue an economical activity reported by the British rapporteurs in their 2008-2009 report are 
still everyday reality for the period 2009-2010. A comment is made concerning the poor 
and inaccurate advice given by the UK Border Agency’s helpline which allows employers 
to ring in to see the status of any given application which is outstanding. Further, the letters 
of application issued to third-country nationals in durable relationships sent out by the UK 
Border Agency no longer include information concerning the right to work. 

6.  The situation of family members of job-seekers 

In the majority of Member States no rules are in place concerning the position of family 
members of EU job-seekers. In these Member States family members of job-seekers gener-
ally derive their right of residence from Article 6 Directive 2004/38/EC. 

The following reports specify that there is nothing to report on this issue: Denmark (judi-
cial practice), Finland, Germany, Italy, the Netherlands, Romania, and the Slovak Repub-
lic. In the Belgium, Cypriote, Greek, Hungarian, Lithuanian, Maltese, Portuguese and Span-
ish no (new) information is provided, suggesting that those Member States should also be 
classified as Member States where there is nothing to report for the period 2009-2010. 

 
The Bulgarian LERD remains silent regarding the position of documented job-seekers 

who have resided in that Member State for more than 3 months. Both job-seekers and their 
family members are dependent of the exclusive competence of the Bulgarian Migration 
Directorate of the Ministry for their right of residence. 

 
In the Czech Republic family members of EU citizens are registered as a job seeker by 

the labour office if they meet all requirements. If they have been employed during one 
year in the previous three years, then they are entitled to social benefits, subject to ‘unrea-
sonable burden to the social security system’-test. 

 
According to the Social Welfare Act § 4 only persons who are Estonian residents (i.e. Es-

tonian citizens or a fixed term or a permanent right to stay) or who have acquired a tem-
porary or permanent right of residence are entitled to social assistance. Thus family mem-
bers of EU- job seekers who have stayed in Estonia for three months do not benefit from 
the social assistance system. The same principle applies in the case of unemployment. 
According to the Employment Market Services and Benefits Act (tööturuteenuste- ja toe-
tuste seadus) § 3,86 family members of EU-job seekers with a right of residence in Estonia do 
not have any access to the employment market services and benefits. This means that 

                                                      
86  Tööturuteenuste ja toetuste seadus – RT I 2005, 54, 430 I 2009, 36,234. 
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during the first three months after entering Estonia there is no right to social assistance and 
employment services for family members of jobseekers. 

 
The French report details a decision of the Paris Cour administrative d’appel concern-

ing evidence that work is sought and that there is a reasonable chance of being em-
ployed.87 Where the EU-citizen is not in a position to provide evidence of being employed, 
he cannot invoke his spouse’s right of residence as a ground for his own right of residence. 

 
The ‘lack of transparency’ reported by the Irish rapporteur in his 2008-2009 report has 

remained. He notes that questions might arise regarding the status of third-country na-
tional family members of job seekers when they apply for the residence permit required to 
remain in Ireland. He is, however, unaware of any cases where a bona fide family member 
of an EU-jobseeker was refused a residence permit. 

 
In Latvia an EU-citizen and his/her family members can only remain for 90 days without 

a residence permit, which is also a prerequisite to obtain a personal code that is needed 
(along with a permanent residence permit) to enjoy social assistance and benefits as re-
ferred to in first chapters of the Social Assistance and Social Services Law88 and the Law on 
State Social Allowances.89 

According to Article 17, in Portugal the Border and Immigration Services issue a per-
manent residence card to third-country national family members of an EU-job seeker 
within three months from the submission of the application. 

 
Though EU-citizens and their family members are beneficiaries of the Polish Act on Pro-

motion of Employment and Labour Institutions, this does not entitle them to any kind of job 
seekers allowances. This also holds true for Polish citizens. 

 
In Sweden, family members to job seekers are entitled to the right of residence (the 

Aliens Act ch. 3a § 4 referring to § 3.2 concerning job seekers having a “real chance to 
get a job”).90 If a family member has a right of residence he/she is embraced by the right 
to equal treatment as family members of other categories mentioned above.91 

 
It follows from the UK report that the position of a job seeker’s family members is un-

clear. They will be required to provide information showing that a job is being sought when 
applying for a residence cards. Considering the delays in issuing residence cards, the UK 
Border Agency is requesting updated information in order to establish that a job is still be-
ing sought. Currently the UK Border Agency is approaching EU8 nationals who are not in 
work to leave the country within one month if they cannot provide evidence that they 
benefit from Treaty rights, which undoubtedly affects the position of their family members. 
Nationals from these Member States will also be affected by the House of Lords’ ruling in 
Zalewska v Department of Social Development [2008] UKHL 67, establishing that the re-
quirement to reregister under the Workers’ Registration Scheme if employment changes 

                                                      
87  CAA Paris, 29 January 2009, No. 07PA04165. 
88  OG No. 168, 19.11.2002, as amended until 2010 OG No. 19, 03.02.2010. 
89  OG No. 168, 19.11.2001, as amended until 2009 OG No. 178, 10.11.2009.  
90  Family members of persons that are not workers, self-employees, job seekers must have a health insurance (the Aliens 

Act ch. 3a § 3.3). 
91  Compare Socialstyrelsen (the National Board of Health and Welfare), EG-rätten och Socialtjänsten – en vägledning, 

Stockholm 2008, p. 47 ff. 
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during the first year is proportionate and may result in refusal of ‘worker’ status and social 
benefits. 

7.  Other issues concerning equal treatment (social and tax advantages) 

The problems concerning the right to child allowances in France are reported to have 
been remedied through the adoption of two Circulars that have paved the way to grant 
EU-citizens child allowances even if their right of residence is not listed amongst the docu-
ments in Article D. 512-1 of the Code de la sécurité sociale. 
 

The Latvian report relates of a problem concerning equal treatment and access to 
education as provided for in the Law on Institutions of Higher Education that links equal 
treatment to the possession of a residence permit, with an exception for EU-citizens.92 This 
rule therefore applies to third-country national family members of EU-citizens. In addition, 
Article 83(1)(5) of the Law on Institutions of Higher Education provides that only children of 
an EU-citizens who is studying at the institutions of higher education in Latvia enjoy equal 
rights with Latvian citizens regarding education fees. Equal treatment is reported to be 
guaranteed for family members who are EU-citizen themselves and for children of EU-
citizens, third-country national family members of EU-citizens and those not akin to an EU-
citizen do not benefit from equal treatment. A similar situation arises from Regulations No. 
220 Procedure for granting, returning and discharging study grants and student loans from 
a credit authority with State guarantees93 concerning the right to receive study grants from 
commercial banks with the State as guarantor. Point 3 of those Regulations only puts EU-
citizens on a par with Latvian citizens and thus excludes third-country national family 
members of EU-citizens from this right. This is felt to be at odds with Article 24(2) of Directive 
2004/38/EC that provides that study grants and loans must at least be provided to those 
EU-citizens and their family members who enjoy the right to permanent residence in their 
host-Member State. 

8.  Concluding remarks 

The information provided on the implementation of the rules concerning on an EU citizen´s 
family members reveals that – with some exceptions - the rules in Directive 2004/38/EC are 
respected and are complied with in law and practice by the Member States. Whereas 
national case law was not really found in the 2008-2009 national reports, this is not the case 
for 2009-2010 where various rapporteurs have included case law in their national report on 
a great variety of issues covered in this chapter. Though the Metock judgment is not par-
ticularly welcomed by all Member States, in practice the Member States comply with this 
ruling of the CJEU. The national courts do not appear to have a problem in applying this 
decision. Member States are, however, focussing on the issue of abuse of free movement 
rights as a ground to refuse or revoke rights derived from Directive 2004/38/EC. 
 

                                                      
92  OG No. 179 17.11.1995. as amended until 2010 OG No.38, 09.03.2010. 
93  Adopted on 03.07 2001. OG No. 303 10 July 2001, as amended until 2010, OG No. 29, 19.02.2010. 
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CHAPTER III: ACCESS TO EMPLOYMENT: PRIVATE SECTOR AND 
PUBLIC SECTOR 

This chapter gives an overview of the most important developments on the issue of access 
to employment in the period between June 2009 and June 2010. In section 1 the private 
sector will be addressed and in section 2 the public sector. 

1. Access to employment in the private sector 

In all Member States equal treatment of EU citizens as regards access to employment is 
guaranteed by general legislation on equality and non-discrimination or by specific labour 
law.  

 
In Estonia for instance the principle of equal treatment in employment relations was until 

July 1st 2009 fixed in the Wages Act § 5 and in the Employment Contracts Act § 10. Accord-
ing to those articles any discrimination on the ground of nationality of an employee was 
prohibited. Since July 1st 2009, the general principle of equal treatment has been laid down 
in the Equal Treatment Act.94 

 
Some of these provisions refer to non-discrimination on ethnical or national origin, relig-

ion, age or sexual orientation and not explicitly to non-discrimination on nationality. In other 
countries like Bulgaria discrimination on the basis of nationality is explicitly prohibited, save in 
cases where the nationality requirement is stipulated by law. 

 
EU citizens do not need a work permit except for the exemptions based on the transi-

tional arrangements, which are dealt with in Chapter VII. 
 
One of the most important restrictions for access to employment – in the private as well 

as in the public sector – are the rules making this access dependent on authorisation 
and/or the possession of a certain diploma, showing that the applicant has the necessary 
professional qualifications. 

 
In France during the year 2009, several decrees were adopted, aimed at recognising 

vocational qualifications and/or the professional experience of Union nationals for the pur-
poses of practising certain activities – as a worker or as a self-employed person – in France. 
These decrees also include specific provisions concerning the free provision of services and 
freedom of establishment 

The Portuguese report state that several acts regulating a particular profession open it 
implicitly or explicitly to EU citizens (notaries, private security, solicitor, psychologist and ac-
countants). 

The UK rapporteur remarked that in practice in some sectors, (EU) migrant workers enjoy 
preferential treatment in terms of access to certain (low quality) jobs above British workers. 
In her opinion this is not always to their benefit. A 2010 Equality and Human Rights Commis-

                                                      
94  Võrdse kohtlemise seadus (Equal Treatment Act) – RT I 2008, 56, 315. 
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sion inquiry uncovered widespread evidence of the mistreatment and exploitation of mi-
grant and agency workers , employed in the meat and poultry processing sector.95 

A number of amendments beneficial for EU/EEA citizens were introduced to Danish legis-
lation in 2009-10. In June 2009 a Bill amending the Act on Danish Courses for Adult Aliens et 
al.96 and the Act on Integration97 with the purpose of attracting highly qualified employees to 
Denmark was adopted.98 The Bill establishes a free vocational offer on Danish courses on the 
internet (‘Online Dansk’).99 

 
In December 2009 a Bill was adopted providing a supplement to the ordinary Danish 

courses by intruding cost-free ‘intro-Danish’,100 EU citizens, even if they get starting assistance 
or social assistance are entitled to receive an offer of ‘intro-Danish’.101 A specific provision on 
EU/EEA frontier workers was adopted. Furthermore, a Bill was adopted in May 2010, making 
Danish courses cost-free for all aliens encompassed by the Act on Danish Courses for Adult 
Aliens et al.102 

1.1 Equal treatment in access to employment (e.g. assistance of employment  
agencies) 

EU citizens and their family members are formally entitled to public employment services, in-
cluding assistance of employment agencies. In some countries there are practical problems 
regarding the registration of EU job-seekers for this assistance (Bulgaria, Latvia, Slovenia). An-
other obstacle is the sole use of the national language by the employment agency (Cyprus, 
Latvia). 
 

In Bulgaria there is a provision in labour law that documented job-seekers who are EU citi-
zens or family members have the same rights and obligations as Bulgarian nationals. How-
ever, the national law transposing Directive 2004/38 does not envisage a right of residence 
over 3 months for EU citizens who are documented job-seekers.  

An issue of concern is still the fact that public employment agencies in Cyprus do not pro-
vide services in any language other than Greek which may be a barrier to Union citizens who 
are non-Greek speakers. Given that almost all civil servants and the vast majority of people 
are fluent in English it would not be difficult to make such services available in English.  

 
In Latvia, EU and EEA citizens are formally entitled to any employment assistance and vo-

cational training on equal basis once they have been registered officially as unemployed or 
jobseekers by the State Employment Agency. However, insufficient knowledge of the Latvian 
language creates a serious obstacle, since all services and support is provided in Latvian only 
and it is almost impossible to get any employment in Latvia without knowledge of the official 
language. 

                                                      
95  http://www.equalityhumanrights.com/media-centre/2010/march/inquiry-uncovers-mistreatment-and-exploitation-of-migrant-

and-agency-workers/. 
96  Consolidation Act No. 259 of 16 March 2006. 
97  Consolidation Act. No. 1593 of 14 December 2007. 
98  Bill No. L 140/2008-09 resulting in Act No. 485 of 12 June 2009, entering into force on 1 July 2009. 
99  See www.nyidanmark.dk/en-us/Integration/online_danish/ for a description, accessed on 20 March 2010. 
100  Bill No L 64/2009-10, resulting in Act No. 1512 of 27 December 2009, entering into force on 1 January 2010. The above-

mentioned Section 16 b, however, enters into force on 1 July 2010. These are Danish courses aiming at the Danish labour 
market for aliens above 18 residing in Denmark on a more temporary basis with the purpose of employment. 

101  Explanatory memorandum to Bill No L 64/2009-10, general remarks 3 and specific remarks Section 1, 10. 
102  Bill No. L 189/2009-10, resulting in Act No. 573 of 31 May 2010, entering into force on 1 July 2010. 

http://www.nyidanmark.dk/en-us/Integration/online_danish/
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In Hungary the principle of Union preference is also applied, hence EU citizens are entitled 

to use job-seeker assistance services by the employment agencies regardless of the fact 
whether they are required to hold a work permit or not. Moreover, employers are entitled to 
take into account these workers when applying for certain benefits as if they were Hungarian 
nationals.  

 
In Italy a new procedure has been established for the recognition of foreign educational 
qualifications for (among other purposes) the registration with a ‘centro per l’impiego’ (em-
ployment centre). The interested person submits his/her application to the employment cen-
tre and the receiving body addresses the Ministry for Education, Universities and Research 
(MIUR) which is in charge of deciding on the recognition of the foreign educational qualifica-
tion within 90 days. The foreign educational qualification and a list of the exams passed in 
order to obtain the qualification are to be submitted in an Italian translation (but do not have 
to be authenticated).103 
 

Despite the economic crisis the EURES network plays in Lithuania still a very active role in 
providing employment assistance in Lithuania and the rest of the EU. 

1.2 Language requirements 

There are no explicit statutory language requirements for private employment in Austria, Bel-
gium, Denmark, Finland, Greece, Ireland, Italy, Malta, The Netherlands, Portugal, Sweden and 
the UK. But in practice, in all Member States applicants for most white collar jobs will always 
be required to have a good knowledge of the language of the country they seek work.  
 

Language requirements are also sometimes ‘hidden’ in the legislation regarding the rec-
ognition of diplomas and professional qualifications. For several regulated professions a for-
mal or a practical language requirement exists. In France a general provision states: A na-
tional of a Member State of the European Community or of another State party to the Euro-
pean Economic Area agreement whose vocational qualifications have been recognised 
must have the linguistic knowledge necessary to practise the intended profession in France. 
In some states, as for instance Cyprus, Estonia, Latvia, Lithuania, Luxembourg and Slovakia, 
language requirements represent still a serious obstacle for the access to employment of EU 
migrant workers. 

 
In Bulgaria the official language in Bulgarian institutions (including judicial hearings) for 

lawyers and legal assistants is Bulgarian. There are now amendments regarding the Attorney’s 
Act, which so far has envisaged that a lawyer who is an EU, EEA or Swiss citizen is allowed to 
practice in Bulgaria only together with a barrister from the Bulgarian Bar.104 Membership in the 
Bulgarian Bar is allowed after a thorough exam in Bulgarian national law (in Bulgarian). They 
aim of these amendments is to minimize the restrictions on the exercise of the lawyer’s profes-
sion in Bulgaria by attorneys from other Member States. The issue will continue to be an object 
of further follow-up once the final law is adopted. 

 

                                                      
103  Decree of the President of the Republic 30-7-2009, no. 189, Regolamento concernente il riconoscimento dei titoli di studio 

academici, GURI 28-12-2009 no. 300. 
104  Articles 11–19a. 
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In Cyprus the Equality Body recommendations regarding the requirement of knowledge 
of Greek in order for EU nationals to acquire a real estate agent’s license, which is an effec-
tive barrier to acquire the right to exercise a profession105 have in 2009 only been partly com-
plied with. Further complaints on the same issue have been submitted to the Cypriot Equality 
body. There are also complaints on language requirements for nursing professions and build-
ing contractors. Also, there are effective barriers in the forms of an examination to attain the 
relevant professional diploma available only in Greek, when there is no language require-
ment in the job (e.g. insurance brokers). There is a complaint currently before the Equality 
Authority by a an EU citizen, in fact a British Cypriot who does speak Greek but does not have 
the proficiency to pass exams and is seeking to be allowed to take the exam in English. 

 
In the Czech Republic knowledge of the Czech language can be required for some pro-

fessions, where the language is so important that it constitutes the basic element of the pro-
fession. (o.a. doctors, dentists and pharmacists). Knowledge of the Czech language is also 
required for performance of a regulated activity, but it may be required only to the extent 
that is necessary for a pursuit of a regulated activity.106  

 
The Estonian government require employees both in the private and public sector to be 

able to communicate in Estonian. There are three levels for understanding Estonian lan-
guage: A, B and (the highest) C. According to the Language Act107 employees of state 
agencies administered by government agencies and of local government agencies, and 
employees of legal persons in public law and agencies thereof, notaries, bailiffs and certified 
interpreters and translators and the employees of their bureaus must be able to communi-
cate in Estonian at the level which is necessary to perform their service or employment duties. 

 
In Finland it is rather common to require that employees command Finnish and in some 

cases also Swedish. According to a recent survey published by the Confederation of Finnish 
Industries (Elinkeinoelämän keskusliitto), over the past five years the relative significance of the 
knowledge of Swedish108 has decreased and the importance of other languages such as 
Russia, German, Spanish and Portuguese has increased. 

 
Generally speaking, the legal rules on the different medical professions require sufficient 

knowledge of the German language in order to communicate with their clients. The Federal 
Regulation for practicing medicine provide that an applicant in order to receive the admis-
sion as a medical doctor (Approbation) must dispose of the required language skills neces-
sary for exercising the medical profession.109  

 
In Hungary language requirements are permitted as long as they are proportionate and 

fulfil a genuine job requirement. Employers are free to set their own levels within this legal 
framework. 

 
In Latvia there are high levels of language knowledge required for a lot of professions (in 

the private as well as in the public sector), listed in a new 2009 Regulation No.733, titled ‘On 

                                                      
105  File No. AKR 70/2005 and 73/2005, dated 23.02.2007. 
106  Sec. 21 Act on Mutual Recognition of Qualifications. 
107  Keeleseadus –RT I 1995, 23, 334 I 2005, 1, 1. 
108  http://www.ek.fi/www/fi/tutkimukset_julkaisut/2010/6_kesa/Tyoelamassa_tarvitaan_yha_useampia_kielia.pdf. 
109 ‘Über die für die Ausübung der Berufstätigkeit erforderlichen Kenntnisse der deutschen Sprache verfügt’; Bundesärtzeord-

nung (BÄO) of 16.4.1987, Official Journal I, p. 1218, as amended by law of 30.7.2009, Official Journal I, p. 2495. 

http://www.ek.fi/www/fi/tutkimukset_julkaisut/2010/6_kesa/Tyoelamassa_tarvitaan_yha_useampia_
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the level of knowledge of official language and procedure for verification of official lan-
guage proficiency necessary for the performance of professional duties, for the acquisition of 
permanent residency permit and status of permanent resident of the European Community, 
and on state duty for testing of proficiency of official language’.110  

 
This Regulation provides for specifically defined means of proof of knowledge of the state 

language. This could be done either with a diploma of primary, secondary or higher educa-
tional establishment where studies are carried out in Latvian or a diploma issued by the state 
language proficiency examination commission. It seems that such provisions might not be in 
conformity with the case law of the CJEU, in particular Angonese.111 

 
In Lithuania there is also a legal obligation for employees in some sectors to have sufficient 
knowledge of Lithuanian. Like in Estonia there are three levels. This applies a.o. in the fields of 
communications, transport, health care and service provision to residents. 
 

For most jobs in Luxembourg candidates are required to speak several languages fluently, 
including Luxembourgish, French, English and/or German. 

 
In Romania in some cases, there are regulations on language requirements. For example, 

in the case of credit institutions, if none of the directors or the members of the board have 
Romanian citizenship, at least one of them must speak Romanian. 

 
In Slovakia an amendment to the National Language Act came into force 1 September 

2009, stipulating that the execution of employment documentation in foreign languages is 
only possible if the text is also available in the Slovak language. 

 
In the Polish report the interesting observation is made that a comparative analysis of the 

formal entry condition for the regulated professions revealed that in the professions where no 
nationality requirement applies there is a language requirement for entry in the profession. It 
may well be that the two requirements de facto are functional alternatives barring access to 
migrants. 

2.  Access to employment in the public sector  

2.1 Nationality condition for access to positions in the public sector  

On 1 January 2010 in Luxembourg a new Act on the status of civil servants and State em-
ployee regime, came into force. It provides that EU citizens can now be employed as Luxem-
bourg civil servants, except where the positions involve direct or indirect exercise of public 
authority, or safeguard State interests or that of other public legal entities. This Act fully opens 
the Luxembourg public sector formally to EU citizens and replaces the 1999 Act which  only 
opened public sector positions relating to research, education, health care, transportation, 

                                                      
110 OG No.110, 14.07.2009, repealing Regulation No. 296 ‘On the level of knowledge of the state language necessary for per-

formance of professional duties and duties of position and procedure for verification of state language proficiency’, OG No. 
302, 29.08.2000 

111 C-281/98, Roman Angonese v Cassa di Risparmio di Bolzano SpA. European Court reports 2000, p. I-04139 
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post and public utilities to EU citizens.112 A Grand-Ducal Regulation lists the positions that are 
considered sectors and activities relating to the State's exercise of authority. The list includes 
members of the diplomatic core; the armed forces (including specific civilian positions); the 
Council of State; State treasury and financial controlling administrations; police and criminal 
investigation division; State service directorships; taxation, customs, topography and title reg-
istry administrations; State information services; and judges and clerks of civil and administra-
tive tribunals.113 
 

Basically, Member States use one of two systems with regard to the nationality condition: 
in the first system all functions in the civil services are reserved for nationals and certain ex-
ceptions to that general rule are made for posts; in those exceptional cases EU nationals are 
exempted from the requirement or assimilated with nationals; in the second system the gen-
eral rule is that EU citizens can be appointed in the public service both at the national and 
local level in all functions except in those functions where the relevant legislation explicitly 
requires that the appointed or chosen person is national. The exemption or the explicit re-
quirement may be codified in the special legislation concerning that function or in a list of 
(all) functions concerned codified in one single instrument incorporated in or annexed to the 
general law on the civil service. Several national reports list posts reserved for their nationals 
(Bulgaria, Cyprus, Czech Republic, Estonia, Finland, Hungary, Ireland, Italy, Latvia, Lithuania, 
Malta, the Netherlands, Romania, Slovakia, Slovenia, Sweden). The employment in the public 
service in Lithuania still remains restricted to Lithuanian citizens except a few jobs that are 
available to foreigners under labour contracts without performing the function of public ad-
ministration. Civil servants have better working conditions. The situation in Latvia and Roma-
nia is very much the same as in Lithuania. In Romania there is no discussion on opening up 
certain functions in the public sector to nationals of other Member States: the civil service is 
still considered to be ‘a territory belonging to the national sovereignty’. In many Member 
States the nationality requirement applies for all functions designated as security functions. 

 
Certain Member States, however, do not list the functions that require the nationality, but 

list the agencies, departments of ministries concerned. This implies that for all functions within 
such institutions, irrespective of the tasks to be performed, the nationality of the state is re-
quired and nationals of other Member States are excluded. This raises questions as to the 
compatibility with EC law, since in those states, such as Estonia, Finland, Hungary, Poland and 
Slovakia, the nationality requirement often is not related to the task to be performed by those 
employed in that part of the public service. In Estonia exemptions of the nationality require-
ment for EU nationals are decided on a case by case basis. In Hungary the Minister or the 
Head of the department has a wide discretion in granting or refusing to exempt EU nationals 
from the nationality conditions. This implies that EU nationals are not entitled to equal treat-
ment as Hungarian nationals even for jobs where there is no relation with the exercise of pub-
lic authority or state power whatsoever.  

                                                      
112  Loi du 18 décembre 2009 modifiant et complétant a) la loi modifiée du 16 avril fixant le statut général des fonctionnaires de 

l’Etat ; b) la loi modifiée du 27 janvier 1972 fixant le régime des employés de l’Etat ; c) la loi modifiée du 24 décembre 1985 
fixant le statut général des fonctionnaires communaux ; d) la loi modifiée du 15 juin 1999 portant organisation de l’Institut 
national d’administration public, Mémorial A-N° 248, 22.12.2009, p. 4394, and Loi du 17 mai 1999 concernant l’accès des 
ressortissants communautaires à la fonction publique luxembourgeoise, Mémorial A-N° 62, 04.06.1999, p. 1409. 

113  Règlement grand-ducal du 12 mai 2010 déterminant les emplois dans les administrations de l’Etat et les établissements 
publics comportant une participation directe ou indirecte à l’exercice de la puissance et aux fonctions qui ont pour objet la 
sauvegarde des intérêts généraux de l’Etat ou des autres personnes morales de droit public, Mémorial A-N° 78, 
12.05.2010, p. 1444; ‘Il était temps’, La Voix, 19.06.2010 ; and Question parlementaire 0524 (19.03.2010) and Réponse 
(29.04.2010) regarding the lateness of the implementing regulation. 
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The latest amendments in the public sector provisions in Hungary show two opposite 

trends. On one side the list of elected positions excluding non-nationals has become longer, 
while on the other side the general access to public servant positions for EU citizens has been 
improved. A new announcement (2010-2014) for the submission of an application to the Of-
fice for Employment and Social Affairs requires the candidate to be Hungarian.114 

 
Similarly, in Greece the 35 presidential decrees that specify the government agencies 

where only Greek nationals can be appointed also cover posts such as firemen, software 
specialists and journalists.  

 
Practical problems and de facto barriers to access to employment in the public sector are 
mentioned in several reports. Despite the new legislation in Luxembourg most advertisements 
impose a nationality requirement without mentioning that EU nationals are exempted. In 
Denmark job advertisement may not impose a requirement of Danish citizenship in a manner 
discouraging nationals from EAA countries from applying for the position, unless the position is 
encompassed by restrictions justified by regard for public policy, public security and public 
health. Other practical problems are mentioned in the reports of Cyprus, Estonia, Hungary 
and Poland. In Poland the new legislation that came into force, does not change the princi-
ple that only Polish nationals can be appointed as civil servants. It allows that on a case by 
case basis, after consent of the Head of the Civil Service, a post may be opened for EU na-
tionals as well, if it is not related (in)directly to the exercise of public power. The new 2009 leg-
islation does not delete the nationality requirement for any post in the national or local public 
service, it only opens the way to exemptions in individual cases. A national of another Mem-
ber State who wants to apply for a vacancy may first have to convince the competent Polish 
authorities that the job in question is not covered by the exception of Article 45(4) TFEU. By the 
time that dispute is resolved another person may well be appointed in the vacancy.  
 

In France and Italy a complete reorganization of the status of persons employed in the 
civil service, including the entry procedures is taking place. Such comprehensive revisions of 
the system may have major consequences for the access of nationals of other Member 
States to jobs in the public sector in those two Member States. In France also the internal 
competitions are now open for  Union citizens, who are fully qualified in their profession in an-
other Member State and who have acquired a certain amount of professional experience. 
But they do not have to have the status of civil servant in the other Member State. In 2010 the 
procedures for the recruitment and ranking of EU and EEA nationals in a corps, a level of em-
ployment or a position in the French public sector have been modified. 

 
In the relevant UK legislation the exemption of the nationality requirement for EEA nation-

als is extended to Swiss nationals and to Turkish nationals by virtue of the Articles 6 and 7 of 
Association Council Decision 1/80. All three groups are defined as ‘relevant Europeans’ for 
this purpose. 

 
In Bulgaria a significant legislative change took place in 2008 to include also EU, EEA and 

Swiss citizens as eligible to be appointed as civil servants.115 However, high ranking positions 

                                                      
114  Hivatalos Értesítő, 2010/10 [Official Gazette]. 
115  State Gazette, No. 43/29.04.2008. 
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and certain sections from the public sector are still reserved for Bulgarian citizens and it might 
be questionable whether all the positions for which Bulgarian nationality is required fall within 
the narrow understanding of the public service by the CJEU.  

 
In Portugal a public job offer for a technical job in the Portuguese Diplomatic Institute of 

the Ministry of Foreign Affairs was published in the Official Journal116 mentioning as an admis-
sion requirement the Portuguese nationality of the applicants, except when exempted by the 
Constitution, specific legislation or international convention. According to the Portuguese 
rapporteur, this is a clear case of a competition that should be open to every EU national, but 
where the announcement expressly refers the Portuguese nationality. 

 
Several national reports provide information on the position of notaries. In many Member 

States notaries are self-employed, but in other Member States they are employed in the pub-
lic service. In 2008 the Commission brought infringement procedures before the Court of Jus-
tice of the EU against six Member States (Austria, Belgium, France, Germany, Greece and 
Luxembourg) concerning the nationality requirement for appointment as a notary.117 In 2009 
the Commission started a similar infringement procedure against the Netherlands (C-157/09). 
All these procedures are still pending. The judgment(s) of the Court may be relevant for the 
application of Article 45(4) TFEU as well. There is also an infringement procedure against Por-
tugal (C-52/08) because of incompatibility of the admission grounds (exams and periods of 
training) with Directive 2005/36. Advocate-General Cruz has considered in his opinion of 14 
September 2010 that Directive 2005/36 is not applicable to the activities of notaries in Portu-
gal since they perform public duties. An explicit statutory language requirement for notaries is 
mentioned in the reports on Estonia, Luxembourg, Romania and the Netherlands. In the last 
country a bill, proposing to delete the nationality requirement and to introduce an explicit 
language requirement is postponed until the decision of the CJEU. 

2.2 Language requirements 

In the legislation of most Member States there is an explicit requirement that a person to be 
employed in the public sector or to be appointed as a civil servant should have sufficient 
knowledge of the national language. In some Member States it is explicitly required that the 
applicant speaks and writes the official language of the country, e.g. in Austria, Estonia, 
Finland, Latvia, Lithuania, Germany and Romania. 
 

In seven Member States, France, Hungary, Ireland (with regard to English), Netherlands, 
Poland, Sweden and the UK, an explicit language requirement has not been codified or only 
for a few special functions. In those Member States the language requirement is applied in 
practice or it is implied or indirectly imposed by other rules. In Hungary there is a rule providing 
for additional remuneration for civil servants if they master certain foreign languages besides 
the Hungarian language and the admission exam for the civil service is conducted in the 
Hungarian language. Although explicit language requirements are rarely found in separate 
legislation in Bulgaria, the fact that Bulgarian is the official language in the State, knowledge 
of it is presumed as naturally needed in order to perform a civil servant post. 

 

                                                      
116  Diário da República of 31 December 2009, p. 52711. 
117   See C-47/08, C-50, 51, 53 and 54/08 and C-61/08. 
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In at least four Member States proof of knowledge of more than one language may be 
required for appointment in the public service. Although EU citizens now have formal access 
to the public sector in Luxembourg , applicants are still required knowledge of three lan-
guages (Lëtzebuergesch, German and French) and they have to pass a test of Luxembourg 
history as well. Two languages are required in Malta (Maltese and English), Finland (Finnish 
and Swedish) and for certain teaching jobs in Ireland. Interestingly, the Irish report mentions 
that on the job training in Gaelick (the Irish language) is provided after appointment in the 
national police and the military. Justification for requiring knowledge of more than one lan-
guage are the necessity to communicate with members of the public (in all four Member 
States) and constitutional obligation or the government’s policy to promote use of the na-
tional language (Ireland or Malta). In Italy and Romania in certain border regions the knowl-
edge of the language of minority population living in those areas may be required. The same 
applies for Spain but the Supreme Court in 2009 has struck down requirements to speak the 
regional language in the legislation of certain autonomous communities (Euskera in Navarra) 
for appointment in certain public service jobs.  

 
In Belgium no language requirements are mentioned in the vacancies for public service 

posts published on the website of Public recruitment office.  
 
And in Sweden for certain public service jobs the requirement of knowledge of Swedish 

language does not apply to person having another Scandinavian language as their mother 
tongue.  

 
In Estonia, Finland, Greece and Latvia the language requirements are particularly rigid 

and developed. Different levels of knowledge of the national language are required for dif-
ferent functions. AS already indicated above in the section on the private sector the Estonian 
legislation distinguishes between three different levels of knowledge of the Estonian lan-
guage. In Finland the required level is not related to the tasks to be performed but to the level 
of education required for the job. In Lithuania de facto the same level of knowledge is re-
quired for naturalization as is required for employment in the public service. In Latvia the lan-
guage proficiency levels required for persons working in public sector are higher than those 
imposed on workers working in the private sector. It leads to an absurd situation where per-
sons performing the same professional duties but in different sectors (public or private) are 
subject to different official language requirements.  

 
In some Member States a statutory provision on language knowledge was introduced or 

existing provisions extended in other federal or regional legislation at the occasion of the im-
plementation of Directive 2005/36/EC, e.g. in Germany and the Netherlands. In Latvia in 2008 
the required level of knowledge of Latvian for firemen was raised. 

 
In several reports (e.g. the reports on Latvia and Poland) questions are raised with regard 

to the proportionality of the statutory language requirements and the lack of justification of 
the required (level of) knowledge considering the tasks to be performed. In Cyprus the Anti-
Discrimination Authority and the Cyprus Equality Body have dealt with several complaints 
concerning the application of the Greek language requirement both with regard to the level 
of knowledge required and the language requirement as such. The Commission has issued a 
reasoned opinion against Greece with regard to the requirement of ‘excellent knowledge’ of 
the Greek language for EU nationals qualified as teachers in another Member State. 
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2.3 Recognition of professional experience for access to the public sector  

This is not a topic which seems of great interest in the Member States. In a lot of Member 
States there is no specific legislation on the recognition of professional experience for access 
to the public sector (Austria, Belgium, Czech Republic, Estonia, Finland, Germany, Latvia, 
Malta, Netherlands, Portugal, Slovenia, Sweden and the UK). The general rules on recognition 
of diplomas and experience acquired in other Member States apply to jobs both in the pri-
vate and the public sector. In Lithuania and Romania this issue has no practical relevance, 
since the civil service in those countries is almost completely restricted to nationals of those 
countries. 
 

In Denmark and in France the recognition of professional experience acquired in other 
Member States is explicitly referred to in the general circular with instructions on employment 
in the public service. The reports on Poland, Portugal and Sweden mention the relevance of 
the national equal treatment legislation as the legal basis for this recognition. Polish labor law 
explicitly allows for the recognitions of professional experience acquired by Polish or all other 
foreign workers abroad to be taken into account for entitlement to extra holiday rights and 
for additional remuneration. In Portugal the employment of an increasing number of Spanish 
nationals in the public health sector has been facilitated by a practice of recognition of their 
qualifications and experience obtained in Spain. 

 
In Cyprus according to the Department of Public Administration there is full recognition of 

qualifications, professional experience and seniority for access to the public sector. 
 
The reports on Greece, Italy and Spain reveal case law of national courts applying Union 

law on this issue. The Greek report refers to a 2004 judgment of the State Council. The Italian 
report mentions several cases in which the professional experience of teachers is not taken 
into account properly. Some judgments are in favour of the complaining teachers, others not. 
The Spanish Supreme Court in two judgments refused claims for damages caused by non-
recognition of professional qualifications acquired in other Member States caused by the 
delay of transposition of the relevant EC directives and in a third case illustrated the limited 
scope of judicial review of decisions on (partial) recognition of foreign qualifications due the 
sometimes rather technical nature of those decisions. 

 
In two Member States legislation on this issue entered into force in 2009. In Bulgaria a pro-

vision was enacted allowing for the recognition of professional experience of nationals of 
other Member States and their family members. In Italy, the public administration introduced 
a particular kind of competition called ‘stabilizzazione’, the access to which is reserved to 
fixed-term employees who have worked in the public sector for at least three years during a 
period of five years. The aim of this competition is transforming temporary employment con-
tracts more into permanent contracts. This system seems to be incompatible with EU law as 
far as a three year professional experience gained in any public administration in Italy is a 
condition for participation in this special recruitment procedure. 

 
On the other hand, in Slovakia no professional experience is taken into consideration, ei-

ther acquired abroad, or in Slovakia. In France several decrees have been adopted in 2008 
specifying the conditions for recognition of qualification obtained in other EU Member States 
for jobs in public health institutions and for technical or specialist jobs in the military. In Swe-
den an official report on the access to teaching jobs proposed to that rules on the recogni-
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tion of foreign qualifications applying both to the private and the public sector should be 
introduced in the new legislation. 

 
A judgment by the French Court of Cassation of 11 March 2009 has sanctioned the provi-

sions of the SNCF statutes that are discriminatory with respect to Union nationals in the sense 
that they did not take into account length of service, experience and qualifications acquired 
in another Member State. 

3.  Other aspects of access to employment 

The Hungarian government has introduced in 2009 a system of entry exams for access to the 
public service similar to the system of the concours applied in France and other Member 
States.  
 

The Italian report shows that although competition notices usually recognize diplomas as 
certified teacher gained in other Member States as equivalent to the ones acquired in Italy, 
which is in line with the EU principle of equal treatment in access to employment, it is still not 
sufficient to prevent public administration from any kind of discrimination in access to posi-
tions as a teacher.  

 
In Latvia previous professional experience is important with regard to the amount of remu-
neration. The Latvian legislation recognises professional experience in the public sector for this 
purpose118, but this public sector is limited to Latvian public institutions only. This regulation 
seems not in conformity with the EU law. 
 

A Lithuanian study on the evaluation of the payment conditions in the public service in 
2009,119 concludes that the most unfavourable conditions of payment are for persons who 
work under labour contracts in the public service. As decribed above these are the only jobs 
open for non Lithuanians.  

 
The UK report mentions that the system of public service recruitment is open to criticism for 

the lack of published requirements as regards the recognition of qualifications and experi-
ence. However, there is the possibility of redress if it is thought that a refusal of recognition 
amounts to unjustified indirect nationality discrimination under the 1976 Race Relations Act. 
The relevant provision of that Act applies to non-exempt jobs in the public service.  
 

                                                      
118  Points 11 and 11.1 
119  Valerija Gerikienė, Inga Blažienė, Problems of Regulating Remuneration for the Work of Public Sector Employees in 

Lithuania, Jurisprudencija, No. 4(118), 2009, p. 314. 
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CHAPTER IV: EQUALITY OF TREATMENT ON THE BASIS OF 
NATIONALITY  

1.  Working Conditions – direct and indirect discrimination 

The new Communication from the Commission of 13 July 2010: Reaffirming the free move-
ment of workers: rights and major developments (COM (2010)373, p. 12) mentions regarding 
working conditions of EU migrant workers: 
 

‘A migrant worker is subject to the laws and collective agreements of 
the host Member State when exercising his profession. Article 7(1) of 
Regulation 1612/68 provides that a migrant worker must enjoy equal 
treatment as regards remuneration, stability of employment, prospects 
of promotion and dismissal. The CJEU has held that Member State ad-
ministrations must treat previous periods of comparable employment 
worked by migrant workers in other Member States in the same way as 
professional experience acquired in their own system for the purpose of 
determining working conditions (e.g. salary and grade)(C-15/96: Schön-
ing-Kougebetopoulou). 
The Commission considers that Member State authorities must consider 
comparable diplomas in the same way as diplomas acquired in their 
own system for the purpose of determining working conditions and ca-
reer prospects. 
Article 8 of Regulation 1612/68 extends equality of treatment to mem-
bership of trade unions: a migrant worker has the right to join a union, to 
vote and to be eligible for the administration or management posts of a 
trade union.’ 

 
Rapporteurs in the majority of the Member States indicated that discrimination against EU 
national workers had not been a problematic issue in their state over the reporting period.  

 
A main concern in Belgium is the fact that workers facing discrimination in a purely inter-

nal situation will not find help from the CJEU (Case C-212/06, Flemish Care Insurance). Neither 
will they at a national level if, like the Constitutional Court of Belgium, the national judge con-
siders that this discrimination has to be solved by the legislator (Belgian Constitutional Court, 
21 January 2009, Flemish Care Insurance). 

 
In some Member States there is a formal prohibition on discrimination against EU nationals 

though this is not universally the case. Member States with no such a prohibition include Esto-
nia, the Netherlands, Poland and Sweden. States with a prohibition include Hungary, Portu-
gal, Romania and Spain. As mentioned in the Swedish report, where there is no express provi-
sion in national law, the direct effect of Regulation 1612/68 in this regard is particularly impor-
tant. 

 
In three Member States, discrimination on the basis of ethnic origin has been an issue for 

EU nationals. In Denmark formal discrimination against EU nationals on the basis of nationality 
does not appear to be considered in legislation. Discrimination on the basis of ethnic origin is 
perceived as more problematic and has given rise to judicial consideration. A new Board on 
Equal Treatment has been established. In France the anti-discrimination authority criticized a 
nationality requirement regarding transport workers. Ireland has had a number of tribunal 
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decisions on ethnic discrimination in respect of EU workers. On a similar point, in Belgium an 
obligation in some areas to learn Flemish for access to housing does not appear to be consis-
tent with the right of equal treatment. 

 
In Bulgaria recent amendments made in the ‘Ordinance on the Structure and the Organi-

zation of the Salary’ also aim to achieve equality with regard to working conditions. The 
change has been meant to put Bulgarian legislation in line with the judgment in the Case C-
187/96 Commission v. Hellenic Republic. Recognition by Bulgaria of periods of employment in 
the national public service of another Member State currently guarantees equal treatment 
with regard to salary, grade and seniority. Application of legal amendments in practice will 
continue to be an object of further reporting. 

 
In Cyprus trade unionists claim that since the beginning of the crisis there has been a 

sharp increase in complaints by members of trade unions that that employers would discrimi-
nate against trade union members, so as to avoid the implementation of the collective 
agreements.120 The employers’ association denies that such practices happen en masse, or 
that their members embark on such activities; they point to the fact that there have been no 
official complaints or any other research or survey that substantiates such allegations.  

 
In Denmark regarding salary, grade, career perspectives etc., the Guidance on Personnel 

Administration states that professional experience obtained in another EU/EEA country has to 
be accounted for in the same manner as had the occupation been in Denmark.121 Hence, 
the comparison of previous occupation has to be performed on an objective and non-
discriminatory basis, and without accounting for whether the previous employment was un-
der the conditions for civil servants or collective agreements. These principles apply to both 
workers from other Member States and Danish citizens working in another Member State. In 
the guidelines reference is made to the jurisprudence of CJEU and the Communication from 
the Commission from December 2002. Circular No. 6633 of 16 July 1987 on Salary Seniority lays 
down the detailed rules on determination of advantages.  

 
Regarding grade, which per definition is a single reward granted for employment by the 

same employer for a certain period of time (i.e. loyalty), the most recent Circular No. 9800 of 
28 October2009 states that the seniority is estimated from the first employment within the Dan-
ish State only.  

 
In Finland it follows from the principle of non-discrimination that such factors shall be taken 

into account in a similar manner as corresponding diplomas, experience, and seniority ac-
quired in Finland. 

 
As already mentioned in Chapter III, new 2010 French legislation modifies the recruitment 

and ranking procedures for nationals of other Member States of the European Union in a 
corps, a level of employment or a position in the French public sector.  

In Germany provisions on recognising professional experience for access to the public 
sector are frequently contained in the regulations of the Länder on recognition of professional 
qualifications of other EU Member States as a condition for a specific career within the public 

                                                      
120  Information provided by Andreas Matsas SEK, 1.7.2010.  
121  Chapter 16.2.3.2. 
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administration. German civil service law distinguishes between different careers differentiat-
ing according to the type of civil service. There is a traditional distinction between services 
requiring no specific diplomas or professional certificate (einfacher Dienst), the career of re-
quiring professional skills and a diploma certifying such skills (gehobener Dienst) and higher 
services requiring generally a university study of at least 3-4 years at a university of equivalent 
institution of higher learning (höherer Dienst). Within the German states the recognition of pro-
fessional qualifications and other professional requirements for access to the public service in 
all three careers is regulated by laws and additional regulations adopted on the basis of 
laws.122  

 
In Greece legislation provides that the seniority in the public sector of another EU State is 

taken into consideration in order to determine the salary of the employee. The recognition of 
seniority in the private sector is not regulated.  

 
During 2009 and 2010, in Ireland a number of decisions have been taken on complaints 

made by workers from other EU Member States (mainly from Latvia and Lithuania) on grounds 
of race. In a number of cases, the Equality Officer has found that, in circumstances where an 
employer provides employees with contracts of employment, there will be discrimination 
where the employer provides non-Irish employees with contracts in a language that they 
cannot understand.123 A similar approach has been taken where an employer has failed to 
provide non-Irish employees with health and safety statements in a language they can un-
derstand.124 In relation to disciplinary measures, it is recognised that discrimination can arise 
where the same procedural standards are applied to linguistically- or culturally-
disadvantaged non-Irish workers as to Irish workers. There have also been a number of cases 
where non-Irish workers have been discriminated against in terms of dismissal.125 

 
In Italy the 2009-reform of the legal regime of employment in the public sector is aimed at 

strengthening the application of the meritocratic principle as to career advancement, there-
fore limiting the scope of collective agreements in setting accessory economic treatments 
and career advances of public employees as well as in determining their tasks. 

 
In The Netherlands the Equal Treatment Commission published a decision on discrimina-

tion between EU citizens and own nationals in a case where Polish seasonal workers, doing 
the same job as their Dutch colleagues, received a lower salary. (Opinion 2010-36). 

 
The new 2009 Labour Code in Portugal continues to ensure equal treatment regarding 

access to employment, vocational training, promotion and working conditions, and prohibits 
discriminations on the grounds of nationality. Employers are expressly prohibited from any 
form of discrimination and the worker or applicant who is the victim of a discriminatory act is 
entitled to compensation for material and moral damages. 

 

                                                      
122  Laufbahngesetz; Verordnung über die Anerkennung von Berufsqualifikationen anderer Länder der Europäischen Union als 

Laufbahnbefähigung, VO Laufbahnbefähigung-EU. 
123 Vaiculis (DEC-E2010-014, 15 February 2010), referring to 58 Named Complainants v Goode Concrete (DEC-E2008-020, 30 

April 2008). 
124  Arinizis (DEC-E2009-088, 9 October 2009), Saluhanskas (DEC-E2009-103, 10 November 2009), Stukonis (DEC-E2009-

12, 31 December 2009). 
125  Jasaitis (DEC-E2010-008, 2 February 2010). 
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The National Council of the Slovak Republic adopted on 16 September 2009 a new Act 
on Civil Service. This Act on Civil Service respects the principles of professionalism, independ-
ency, effectiveness and stability of the civil service, political neutrality and ethics. 

 
In the UK indirect discrimination against EU national workers has been the subject of some 

concern. The UK’s Trade Union Congress has expressed concern regarding the treatment of 
EU8 workers and continued its campaign to ensure that these workers are aware of their rights 
under UK labour law. At its annual conference in 2009, the TUC passed a resolution calling for 
a revision of the posted workers directive (96/71) better to protect workers. The resolution fur-
ther calls for the UK authorities to exercise the possibility under the directive to extend cover-
age of sectoral or national collective agreements. This resolution was in part linked to the dis-
pute at the Lindsey Oil Refinery in 2008 regarding posted workers.126 

 
In Hungary in 2009 a book on non-discrimination and equal treatment law was published 

(Balogh Lídia, Kádár András – Majtényi Balázs – Pap András: Antidiszriminációs és esélye-
gyenlősági alapismeretek [Non-discrimination and equal treatment in law]. L’Harmattan 
Kiadó, Budapest, 2009. 

2.  Social and Tax Advantages  

2.1 General situation as laid down in Art. 7 (2) Regulation 1612/68 

Social Advantages 
In Bulgaria an issue regarding the requirement to submit applications for allowances at one’s 
permanent address arose in 2009 when the Directorate of Social Assistance denied a right to 
allowances for children to a mother of Belarusian nationality married to a Bulgarian citizen. 
The reasoning of this administrative organ was that the Belarusian citizen did not have a per-
manent address in Bulgaria. This narrow interpretation of the law however was dismissed by 
the Supreme Administrative Court of the Republic of Bulgaria who stated that the permanent 
address specification in law concerned the territorial competence of the administrative or-
gan rather than the recognition of the right of the individual.  
 

In Denmark a specific provision on EU/EEA frontier workers establishes the legal basis for 
such workers to have a right to Danish courses on equal terms with aliens issued with a resi-
dence permit and residing in Denmark.127 The explanatory memorandum to the Bill specifi-
cally refers to Art. 7(2) Regulation 1612/68 on social and tax advantages and states that le-
gitimate compensation claims from EU/EEA citizens who up to now themselves have de-
frayed the expenses for Danish courses will be covered.128 

Although the Danish Act on Active Social Policy 129 makes it a requirement for the pay-
ment of full social assistance that the recipient has resided in Denmark during a total period 
of 7 years within the past 8 years, it was not intended to make the residence requirement an 
obstacle to the free movement of EU citizens. However, some decisions from the National 

                                                      
126  http://www.eurofound.europa.eu/eiro/2009/10/articles/uk0910029i.htm. 
127 Adopted by Act No. 485 of 12 June 2009. 
128 Explanatory memorandum to Bill No. L 140/2008-09, general remarks 4.2 in fine. 
129 Consolidation Act No. 946 of 1 October 2009. 



Annual European Report: 

 Free Movement of Workers in Europe 2009-2010 

55 

Social Appeals Board have created doubts about the scope of this EU exemption, in particu-
lar regarding Danish citizens who have resided under the EU rules in another Member State, 
and then move back to Denmark.  

 
Tax Advantages 
Problems in Bulgaria with regard to non-deduction of expenses for the purposes of determin-
ing the basis of assessment of taxation of the income have been resolved by amendments in 
the legislation; Infringement proceedings against Bulgaria (Commission case 2007/4881) were 
removed on 5 May 2010. 
 

In Lithuania on 1 January 2009 the legislation expanding the personal scope of social 
taxation entered into force. These amendments did not specifically relate to taxation of EU 
nationals, but will in the opinion of the rapporteur significantly reduces Lithuania’s attractive-
ness for mobility of EU nationals. 

 
In The Netherlands employers can get a discount for 1 to 3 years on the payment of the 

social security contributions for employees they hire, who enjoy a Dutch unemployment or 
disability benefit at that moment. It is questionable whether this is an obstacle to free move-
ment of workers. The Dutch tax authority’s replay was negative. The purpose of this discount is 
to reduce the burden on the Dutch social security system and, therefore, justified. 

 
The main issue related with tax and free movement of workers in 2009 in Spain has been 

the CJEU judgment of 6 October 2009 (C-562/07) against the Spanish Tax Law regime for vio-
lation of article 56 EC and article 40 of EEA. In this case  the Commission considered initially 
also the infringement of article 39 EC. The Court declares that, by treating differently, until 31 
December 2006, capital gains realised in Spain according to whether they were made by 
residents or by non-residents, the Kingdom of Spain failed to fulfil its obligations under Article 
56 EC and Article 40 of the Agreement on the European Economic Area. The Spanish Tax law 
system has been adapted as of 1 January 2010. 

 
As regards tax advantages in the UK, Regulation 3(5) Tax Credits (Residence) Regulations 

provides that Child Tax Credits and Working Tax Credits, which are social benefits adminis-
tered under the tax system, are only available to EEA nationals who have a right to reside. This 
means that unless the EEA national has permanent residence or otherwise satisfies the right to 
reside test (see chapter VIII) they will not be eligible. The UK authorities accept that both 
types of credit are social advantages within the meaning of Article 7(2) Regulation 1612/68. 

2.2 Specific issue: the situation of jobseekers 

This section deals with the access to social assistance and other benefits, taking into account 
CJEU case law especially in the cases C-138/02 (Collins) and C-22/08 and C-23/08 (Vat-
souras). 

The Latvian report mentions a peculiarity: a Union citizen wishing to register officially as a 
jobseeker in Latvia should take into account that he/she will be obliged to re-register his/her 
car in Latvia immediately after acquiring the registration card (residency permit), because 
he/she is not allowed to drive in Latvia otherwise.130 

                                                      
130  See Part II. 
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Access to social assistance 
With the exception of unemployment benefit which is limitedly exportable under EU social 
security provisions,131 it is generally not possible for job-seekers to access non-contributory 
public benefits, such as social welfare or social assistance benefits, in most Member States 
(Austria, Cyprus, Denmark, Estonia, France, Germany, Greece, Ireland, Italy, Lithuania, Malta, 
Portugal, Slovenia, United Kingdom). For example, in Denmark, a EU citizen who is a first-time 
job-seeker cannot access social assistance or starting assistance, which are available to EU 
citizens and their family members with residence rights under EU law. In Belgium, however, it is 
possible for job-seekers to request social assistance, although this is not automatic because 
the public authorities consider that job-seekers are supposed to possess sufficient resources in 
order to remain on the territory, which appears according to the rapporteur to be in confor-
mity with the judgments of the Court of Justice of the EU in C-138/02, Collins and C-258/04, 
Ioannides. But, in accordance with Article 14(4) of Directive 2004/38, removal cannot be an 
automatic consequence of the social assistance application. Therefore, before deciding on 
removal, the Belgian authorities take account of the personal situation of the job-seeker, the 
amount of assistance provided, the period of residence, and whether the assistance claimed 
is to address temporary difficulties. In Finland, everyone staying in the country either tempo-
rarily or permanently is entitled to social assistance if there is an acute need. The municipali-
ties pay this means-tested assistance if the person concerned is not able to cover the acute 
expenses by other means. Hence, also job-seekers coming from other Member States, who 
need financial assistance to cover their most basic needs, shall be granted this form of assis-
tance. Job-seekers can only be removed from the territory if they constitute a threat to public 
order or security or public health, and therefore cannot be removed even though they by 
resorting repeatedly to social assistance provided in the Act on Social Assistance or other 
comparable benefits or in other similar manner during their short-term stay, become an un-
reasonable burdendespite the fact that the prohibition on imposing restrictions on freedom of 
movement to serve economic ends in Article 27 of the Directive has not been explicitly trans-
posed. In Poland, job-seekers from EU Member States are entitled to all forms of support that 
are afforded job-seekers of Polish nationality, but this does not include financial support which 
is subject to special conditions. In Slovakia, as noted above, there is no obligation for EU citi-
zens (including job-seekers) to register their residence, but if they do their residence is consid-
ered as a first residence and on this basis it is possible to request any social assistance avail-
able for those possessing a first residence document. 
 

In Italy, the legislative decree implementing Directive 2004/38/EC stipulates that EU citi-
zens who entered the country to seek employment are not entitled to social assistance for 
the first six months of residence unless such assistance is granted under the law. There is a simi-
lar rule in Malta. In Lithuania, given that the situation of job-seekers is not regulated, their lack 
of an “official residence” status would preclude their access to employment support (e.g. 
counselling, employment mediation, active employment measures), although they would be 
entitled to basic health services. 

 

                                                      
131  However, the report of Luxembourg refers to two cases in which EU workers (a French citizen and his wife) living and 

France and working in Luxembourg and whose employment was terminated were denied unemployment benefits by that 
country’s Employment Administration (L’Administration de l’Emploi – ADEM). Both persons appealed on EU law grounds. 
In the first case, the appeal was unsuccessful and the matter is now being taken up by the Court of Cassation. The second 
case resulted in a successful outcome for the applicant. 



Annual European Report: 

 Free Movement of Workers in Europe 2009-2010 

57 

In some Member States, EU job-seekers may have access to benefits connected with the 
employment situation. In Hungary, EU job-seekers can access job-seeking assistance when 
they register with the relevant employment office, and, in Ireland, it is theoretically possible for 
EU job-seekers to qualify for Jobseeker’s Allowance if the conditions, including the habitual 
residence condition are satisfied. In the light of the judgments in C-22/08, Vatsouras and C-
23/08, Koupatantze, in which the Court of Justice of the EU held that Article 24(2) of Directive 
2004/38 does not apply to social benefits facilitating access to the labour market, although 
left it to the competence of national courts to attribute the character of a social benefit by 
way of its basic nature and purpose and condition of entitlement, the Federal Ministry of La-
bour in Germany has argued that the exclusion clause in the Social Code continues to apply 
to foreigners (including EU citizens) who are staying in Germany solely for the purpose of seek-
ing employment because the social benefits in question can be attributed to social assis-
tance in the sense of Article 24(2). The United Kingdom rapporteurs, however, contend that 
similar benefits designed to integrate individuals back into the labour market, such as Job 
Seekers Allowance and Income Support, fall outside the scope of the Article 24(2) deroga-
tion. In Portugal, it may also be possible for EU job-seekers to access allowances aimed at 
facilitating the insertion of persons in the labour market. 

 
Follow-up of the Collins judgment 
The Collins judgment didn’t have any impact in Austria, Estonia, Greece, Latvia and Slovenia. 
Financial benefits equivalent to the one which was in question in the Collins case do not exist 
in Italy and Romania. The situation concerning jobseekers has not been regulated in Spain, let 
alone their right to unemployment benefits. 
 

According to the Czech rapporteur Czech legislation and practice continues to be in 
conformity with Collins judgment. Hungary grants benefits for workers even if they have no 
real and sufficiently close links to Hungary. 

 
In the Netherlands the court considers a ‘genuine link’ between the applicant and the 

employment market decisive for social assistance requests. The ‘sufficient connection’ to the 
labour market plays probably a role in Sweden as well. 

 
In Denmark ‘first-time jobseekers’ and in Germany ‘persons who are staying in Germany 

exclusively for the purpose of seeking labour’ are excluded from jobseeker’s allowances. As 
the Danish benefit should be considered as facilitating access to employment the rapporteur 
doubts whether the strict exclusion in the Danish legislation is in conformity with EU law. The 
Portuguese rapporteur too doubts whether a benefit of a financial nature intended to facili-
tate access to employment in the labour market of a Member State can be excluded from 
the scope of Article 45 of the TFEU.  

 
Residence and a residence permit are required for social assistance in Bulgaria, Cyprus, 

Malta and Slovakia. In Cyprus the Social Welfare Service considered till recently the right of 
residence for EU citizens in general dependent on being in the possession of sufficient means. 
According to the Cypriot Equality Body this ruling contravened EU law.  

Ireland and the UK too still apply a habitual residence condition. In both Member States 
detailed guidelines are published. It seems that the decision on habitual residency is made 
on the basis of the length and continuity of residence, the person’s future intentions, their 
employment prospects, their reasons for coming to the country and where the person’s ‘cen-
tre of interest’ lies. A person coming to seek employment (rather than to take up an actual 
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job offer) is unlikely to be habitually resident. In the UK there is still a steady stream of cases 
going to the courts on the subject.  

 
Follow-up of the Vatsouras judgment 
The Vatsouras judgment concerns two issues: the criteria for the status of worker and the 
character of benefits which are intended to facilitate access to the labour market. Financial 
benefits equivalent to the one which was in question in the Collins and Vatsouras cases do 
not exist in Italy, Poland and Slovenia.  
 

Concerning the first issue the Bulgarian report reiterates that there is no transposition in 
Bulgarian law of Article 14 (4) (b) of Directive 2004/38 providing that “Union citizens and their 
family members may not be expelled for as long as [they] can provide evidence that they 
are continuing to seek employment and that they have a genuine chance of being en-
gaged”. The Czech report underlines that the Czech courts have to apply the EU understand-
ing of the notion of worker. The decision would have an impact on Estonia too in determining 
the notion of worker.  

 
Irrespective of the Vatsouras judgment, allowances for jobseekers are in Bulgaria still con-

sidered as ‘social assistance’ in de meaning of Article 24(2) Directive 2004/38. The same ap-
plies most probably for Ireland and the UK. EU national jobseekers who do not have habitual 
residence (Ireland) or the right to reside (UK) are still excluded from access to social benefits, 
even if these benefits are designed to assist individuals to get into or back into work. In the 
Netherlands too the benefit based on the Work and Social Assistance Act is seen as ‘social 
assistance’, despite its work incentive. Only an economic active EU citizen who has fulfilled 
effective and genuine activities and has become involuntary unemployed has a right to such 
a benefit during the six months period he holds his status as a worker. Also the Portuguese 
solidarity allowances are seen as social assistance. As entitlement to such allowances require 
‘the active availability to work’ the Portuguese rapporteur is of the opinion that EU national 
jobseekers are entitled to these allowances during the first three months of residence or as 
long as they can provide evidence that they are continuing to seek employment and that 
they have a genuine chance of being engaged. Doubts are expressed by the Danish rappor-
teur as well. Certain benefits under the Danish Act on Active Social Policy should be consid-
ered as facilitating access to employment. The provision according to which ‘first-time job-
seekers’ are excluded from these benefits is most probably not in conformity with EU law.  

 
In Germany the Vatsouras judgment has not solved the diversity among German social 

courts on the issue whether unemployment benefits must be granted to Union citizens even 
though they fall under the exclusion clause whereby foreigners who are staying in Germany 
exclusively for the purpose of seeking labour are excluded from unemployment benefits as 
well as social assistance. 

CHAPTER V: OTHER OBSTACLES TO FREE MOVEMENT 

 
This chapter of our report provides an opportunity for the experts in the Member States to 
bring to our attention issues affecting the exercise of free movement of workers at their na-
tional level which are not covered elsewhere in the report. Accordingly, many experts note 
that all the issues which are important for the subject matter are already covered in the spe-
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cific chapters elsewhere in the annual study.132 The fact that mention is not made in this chap-
ter to a specific country does not mean there is nothing to report, it merely indicates that the 
main improvements and problem areas are fully covered elsewhere. 
 

Three main types of issues arise in the national reports for 2009. First, obstacles which make 
market access for workers from other Member States more difficult; secondly, measures which 
appear to hinder nationals of the Member State who return after working in another Member 
State and border procedures at intra-Member State frontiers. 

 
In the first category, the Bulgarian report notes that most attention has been paid to remov-
ing direct discrimination on the basis of nationality from domestic laws and the question of 
practice has not yet been revealed. In France, changes to the way employees of service 
providers based in other Member States are treated increases substantially the administrative 
burden on enterprises not based in France even where these administrative requirements 
have already been fulfilled in the country where the business is based. In Finland we receive 
reports that workers from other Member States who work only for short periods in the country 
encounter substantial obstacles in accessing social protection. Italian legal provisions privileg-
ing residents of regions over nationals of other EU Member States have been the subject of 
judicial scrutiny in a number of cases. The courts have struck down the limitation of a number 
of such benefits to local residents. In the Netherlands a company was condemned for refus-
ing to hire a car to a person with a Polish driving license while in Poland the obligation to re-
port residence as a condition of holding an EU residence card is raised. However, at the 
same time the number of documents which must be translated into Polish for the issue of a 
permit has been reduced. In Sweden now measures provide financial incentives to all mi-
grants to learn the language. In the UK the Inspector of Prisons reported that EU national pris-
oners were subject to what appeared to be arbitrary and indeterminate detention after 
completing their prison sentences in the UK. The objective of the detention is for the purposes 
of expulsion but if these EU nationals are work seekers in the UK their detention under immigra-
tion powers needs to be justified. In the second category, in Hungary it appears that car reg-
istration is an on going issue where cars registered in other Member States but used in Hun-
gary are subject to taxes. As Hungarian nationals are particularly affected this seems to be an 
example of the second group of cases – where measures affect disproportionately national 
returning to their state of nationality. In Lithuania there are problems with measures to help 
Lithuanians avoid double taxation when they are working abroad. As substantial numbers of 
Lithuanians (relative to the labour force of the country) work abroad, difficulties in obtaining 
tax relief on the basis of tax already paid in the country of work against tax liabilities in Lithua-
nia can cause real hardship. In the Netherlands a French language school which reserved 
places for French nationals was condemned by a national tribunal as discriminating against 
Dutch children.  
 

In the third category, three national reports indicate problems. First, in Cyprus the continu-
ing existence of the Green Line as an obstacle to the enjoyment of free movement on the 
whole of the sovereign territory of the state is examined. In the Czech report, an abundance 
of police checks at the Czech-German border raises questions whether these are, in fact, 
border controls by any other name. These controls, carried out by German authorities appear 

                                                      
132  This is the case for: Austria, Denmark, Estonia, Germany, Greece, Ireland, Portugal, Romania, Slovakia, Slovenia and 

Spain. 
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to be the subject of some friction. A number of complaints have been made to the German 
authorities about them. Thirdly, the UK report indicates that there are on going problems with 
the continuation of border controls with other Member States. One official report indicates 
that UK border authorities strive to deal with all EU nationals (and presumably their family 
members) within a 25 minute waiting period. A press release from the UK minister responsible 
indicates substantial numbers of persons being refused admission to the UK when seeking to 
arrive from France but without an indication of the nationality of those persons or their status 
in France.  

 
Finally, it is interesting to note that in many reports the role of the national ombudsman in 

taking up complaints or issues on behalf of EU nationals who are workers in Member States 
other than that of their nationality is highlighted. This has been the case in Greece and the 
Netherlands among others.  There appears to be an increasing recourse by EU nationals with 
problems to national ombudsmen and good responses from the ombudsmen and their of-
fices to the problems of EU nationals. 

 

CHAPTER VI: SPECIFIC ISSUES 

1. Frontier workers 

The issues which arise around frontier workers fall into two main categories, access to social 
benefits (which covers both social advantages as covered by Article 7(2) Regulation 1612/68 
and social security benefits which fall within the remit of Regulation 883/2004 but potentially 
also come within the scope of Regulation 1612/68)  and tax implications. In this review of the 
situation in 2009, where no development is highlighted in the national reports no mention is 
made of the state. In some cases this appears to be because national legislation makes no 
special provision regarding frontier workers. 
 

In the first category, in Austria three new bilateral agreements provide access to unem-
ployment benefits for frontier workers in their country of residence (with Liechtenstein, Ger-
many and Switzerland). In Bulgaria a new administrative instruction on the treatment of fron-
tier workers for the purposes of social benefits appears to be in conformity with Union law. 
Similarly in the Czech Republic the simple application of the two regulations (1612/68 and 
1408/71) to frontier workers, together with a social benefits system which is based on resi-
dence has resulted in no apparent problems. In Denmark, however, frontier workers are 
treated as persons of sufficient resources under Directive 2004/38. In light of the movement of 
Danish nationals to live in southern Sweden but continuing to work in Denmark, it is the treat-
ment of third country national family members which is important. Unless the Danish national 
moves his or her residence to Sweden the Danish authorities do not accept an EU based right 
to family reunification. In Sweden a report by the authorities on frontier workers and benefits 
was published in 2007 and a forum established to discuss issues with the neighbouring coun-
tries. Progress has been made on extending child care benefits to this group. In Greece as 
the transitional arrangements in respect of Bulgaria were only lifted just before the reporting 
period, there is some interest in the benefits consequences should the numbers of frontier 
workers increase. No immediate problems were revealed. In Hungary the simplicity of the 
family benefit system based on economic activity has meant no issues have arisen for frontier 
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workers even where the link with Hungary may be weak. In Ireland the application of a habit-
ual residence test to Irish frontier workers regarding access to social benefits has caused some 
problems. Most of the frontier worker cases relate to the UK. While there have been improve-
ments in the practices on both sides of the border the UK legislation does not clearly reflect 
these practices. The other source of UK  issues in this area is with Spain where the treatment of 
Spanish frontier workers in Gibraltar in a less favourable scheme than that which applies to 
permanent residents in the territory continues to be a source of friction. More guidance was 
issued in 2008 by the relevant ministry but there do not appear to be problems in practice. In 
Lithuania the focus of legislation is on Lithuanian frontier workers in other Member States. Time 
limits of three and four months are applied to the period which the authorities recognize the 
status of the frontier worker. Social insurance must be paid in Lithuania. A new report on mo-
bility obstacles published in the Netherlands indicates substantial numbers of frontier workers 
who face administrative obstacles in access to social benefits. A problem continues for fron-
tier workers in Poland under the social benefits legislation as they are excluded altogether as 
a class.  

 
In the second category there has been an expansion of double taxation agreements. In 

Austria new agreements were signed with the Czech Republic, Hungary, Slovenia, Switzerland 
and Germany. A problem which has arisen  for French frontier workers in Belgium is in the ap-
plication of local taxes. There has been a substantial rise in the number of such frontier work-
ers in Belgium on account of the higher unemployment levels in Northern France. In Finland as 
the majority of frontier workers are from other Nordic states and their treatment is the subject 
of tax agreements of long date no practical problems have arisen. However, there are ongo-
ing problems regarding the taxation of frontier workers in Germany a number of which are still 
pending before the courts. In Italy the mechanism to tax all income, including that abroad, of 
Italian residents (including frontier workers) has caused problems. After much debate the 
Revenue Authorities at first required all Italian residents with foreign bank accounts in the 
country in which they work which accounts have a balance of over €10,000 to declare it for 
tax purposes but then the authorities withdrew the requirement some months later. Lithuania 
requires all income arising in Lithuania is taxable there and can only be avoided on the basis 
of a double taxation agreement in respect of which there have been no developments in 
2009. In the Netherlands the follow up to the tax case Renneberg by the Dutch Supreme 
Court held that the claimant was entitled to the tax relief on mortgage interest on the same 
basis as if his home had been in the Netherlands (as required by the CJEU). The unlimited tax 
liability rule for anyone who spends more than 183 days in Poland causes hardship for some 
frontier workers who are caught by it and thus required to pay tax both at source and in their 
home state. The rules on car tax exemptions are ceasing to be a source of friction for Spanish 
frontier workers in Portugal. A change to legislation in Spain appears to have resolved the 
problem. A change to the criteria for tax bonuses for children in Slovakia has removed dis-
crimination against frontier workers. A residence requirement has been replaced with an in-
come requirement: 90% of income must come from Slovakia for the individual to qualify. In 
Sweden in light of the size of the frontier worker population with Denmark, tax reductions for 
commuters have been negotiated in Denmark and tax reduction on pension insurances in 
both countries.  

 
A third and quite discrete problem relates to posted workers in Belgium. The issue is 

around the social contributions of posted workers. In an effort to ensure that these contribu-
tions are not avoided, the Belgian authorities are seeking minimum periods of insurance in the 
home state before the posting.  
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2. Sportsmen and women 

A number of problems arise in respect of sportsmen and women. The first and most visible is 
that of player quotas on the basis of nationality in some games. The second is transfer fees 
which have the effect of diminishing the capacity of persons working in the area to enjoy 
their free movement rights. Both problems continue in a variety of guises in 2009. 
 

As regards nationality quotas, in Austria while direct quotas are less a problem in football, 
now it is access to subsidies from the Football Association which raise questions. To qualify for 
subsidies the teams must have a specified number of Austrian citizens playing for them. The 
basketball association also applies  quotas on EU players. Other sports seem to be in confor-
mity with EU law. In Bulgaria a nationality quota on volleyball players makes no exception for 
EU nationals and for ice-hockey only Bulgarians or those with long term residence may com-
pete. In Cyprus there is pressure from the football clubs for quotas but no evidence of dis-
crimination on the basis of nationality. In Denmark the football association adopted rules in 
2009 requiring teams in the SAS league to have a minimum of eight home grown players. In 
volleyball there is a residence requirement though not a nationality one. However, in ice-
hockey a nationality quota of eight players on contract who are not Danish applies. The ‘on 
contract’ qualification  includes try-out players and those playing with the club’s first team 
without having entering into a contract with the club. The situation in Finland is slightly more 
complex. In basketball there is a gentlemen’s agreement which was not formally written up 
and about which there is no information. A quota also applies in volleyball, this time written 
into the rules, only two foreign players and EU nationals are considered foreign for these pur-
poses. However, there are no longer quotas applicable to EU nationals in ice-hockey and 
football. In France rugby has been the subject of quota changes in 2009. Professional clubs 
must have 50% of their players who have had licenses to play for five consecutive seasons in 
France from the age of 21 or have been training at a recognized centre for three years be-
tween 16 and 21 years of age. These requirements result in a substantial advantage for 
French players. In Greece quotas still apply to EU nationals in basketball and in other sports 
access to clubs is generally based on the individual having permanent residence in the coun-
try thus limiting access for EU nationals. In Hungary only Hungarian nationals are entitled to 
membership of the supervisory bodies in football. In Italy an indirect quota applies in basket-
ball in that players must have a stable residence in the country. The complexity of the rules 
privileging players from national ‘colts’ is impressive. It appears to constitute an obstacle from 
nationals of other Member States. Quotas are quite extensive in handball excluding EU na-
tionals. The rules for the three forthcoming years continue to apply these quotas. In Lithuania 
quotas apply only for young players excluding EU nationals in excess of five in football. Sub-
stantial quotas exist in basketball, ice-hockey and rugby. Similarly in Malta in football a home 
grown requirement acts as a quota against any more than three non home grown players in 
any team at a time. Quotas limit EU national players to one in basketball, two in volleyball 
and three in handball. In rugby to play for the national team the player must have parents or 
grandparents who are Maltese or have resided in the country for the receding 36 months. In 
the Netherlands quotas exist in basketball and baseball. In Poland a discrepancy in the rules 
seem to indicate that in football there must be eight Polish nationals on each team. There are 
quotas in ice-hockey and basketball. In Portugal quotas apply in football in the form of locally 
trained players. Ice-hockey is subject to quotas on players in Slovakia. Only five foreign play-
ers (which term includes EU nationals) may play in the second highest league. Similarly vol-
leyball teams at championship level are subject to quotas which include the exclusion of EU 
nationals. Basketball and handball are not subject to such restrictions. In Spain handball 
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seems to present the most obvious example of quotas which exclude EU nationals – only nine 
foreign players (including EU nationals) are permitted. The UK has adopted a quota on the 
lines of home grown players consistent with the UEFA proposal. In ice-hockey a quota applies 
to non-British trained players 

In Bulgaria transfer fees apply in basketball but the sums are limited (€100) and apply to 
everyone equally. In football a solidarity fee is payable in Denmark equivalent to 5% of the 
compensation paid to a former club on transfer. In basketball a new rule was adopted in 
2009 which requires a compensation sum be paid to clubs of origin of young players where 
they move on to better series. The sum is currently €270 for men and €130 for women. In 
handball a fee is payable on transfer from or to another club inside or outside the EU on trans-
fer of a player. In ice-hockey the transfer fee is €1,000. In volleyball, FIVB requires a transfer fee 
of 2,000 USD to be paid when an alien player is to play international matches for a Danish 
club during a season in international transfer. Moreover, according to the rules on DVBF, a fee 
of €1,000 must be paid to DVBF for the issuance of the transfer certificate upon transferring to 
an alien club. Also, education compensation may be requested for contract players aged 
16-23, who have been on contract within the past 12 months provided the player appears on 
the match report for the season on question. The education compensation may amount to a 
maximum of €2,500 for each season the player has been on contract between the player’s 
16th to 23th year. Moreover, an additional compensation of €500 for each year the player 
has been on contract and played for a youth national team may be requested. Hence, the 
education compensation may amount to a maximum of €24,000 (8 x 3,000).  

 
In Latvia registration fees for ice-hockey players differ substantially depending on whether 

the player is Latvian or a national of another Member State. Similarly in football, basketball 
and volleyball there are differential fees for transfer depending on the nationality of the play-
ers. In Portugal there was much press attention to the case of a 14 year old German boy 
whose family moved to Portugal and who wanted to play football. He was required to pay a 
registration fee of €1320. If he had been in the framework of a transfer the fee would have 
been €37.50. In Sweden transfer fees for young players are substantial. For an 18 year old who 
signs a professional contract the fee is €4,300 and for a 21 year old €10,760. In the UK transfer 
fees in handball can be potentially inconsistent with EU law.  

 
A somewhat particular issue has arisen in Sweden where the top football club has called 

for only Swedish to be spoken by players on the football grounds including in the changing 
rooms.  

3. The Maritime Sector 

The main issue which has concerned EU nationals in the maritime sector has been nationality 
quotas for posts on flagged ships. This has been a problem of long standing where the consis-
tent encouragement of the Commission has had a real effect in assisting states to change 
their legislation. A second issue which has surfaced over the past few years has been differen-
tial working conditions for nationals of some Member States in comparison with others on 
flagged ships. This issue is one which the end of the transitional arrangements for workers from 
the EU 8 states has revealed. 
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In Belgium nationality requirements have been removed from the post of commander of 
a ship. Similarly, in Bulgaria, the Czech Republic, Hungary nationality requirements have been 
lifted from all maritime posts including captains in favour of EU nationals. In France and Hun-
gary a new system for recognition of seafarers’ qualifications has been put into place which 
should result in less discrimination against nationals of other Member States, though in Hun-
gary the language exam may constitute a new obstacle. So far in Greece the post of cap-
tain is still subject to a nationality requirement. Proposals put forward in 2007 still have not re-
sulted in a change in legislation.  In Spain a nationality requirement for captains and first 
mates only applies if the Maritime Administration designates the job as one involving the ex-
ercise public powers.  

 
In Cyprus equal treatment of seafarers is still an issue. Progress has been made although 

the country has not yet ratified the ILO Maritime Labour Convention yet. In Denmark the law 
has been changed to provide for equal treatment in wages and working conditions for EU 
nationals on Danish flagged ships. Specific reference is made to the helpful Commission ac-
tion which led to the change. Finnish seafarers on Greek flagged ships have been encounter-
ing difficulties with social security matters. The reflagging to Cyprus and the Bahamas of the 
boats of a ferry company active in Ireland has resulted in a substantial drop in the wages and 
deteriorating of working conditions on the boats. The trade union has objected but the gov-
ernment considers that there is no measure it can take to prevent the reflagging. In Lithuania 
seafarers working on Lithuanian flagged ships are not subject to income tax but those on for-
eign flagged ships (including EU) are taxed at 15%; a 9% tax for health cover is collected from 
the employer if Lithuanian but if the Lithuanian seafarer works on a ship flagged in another 
Member State it is up to him or her to obtain documents from the tax authorities of the state 
of employment and to submit them to the Lithuanian tax authorities in order to qualify for ex-
emption from the 9% tax. If the seafarer cannot provide such documents then he or she must 
pay a second time for health cover. In Sweden a slightly different problem arises though it is 
based in the same issue of working conditions. According to the collective agreement, Swed-
ish ship owners who contract for labour must also ensure that the foreigner contractor com-
plies with Swedish wages and working conditions under the collective agreement. This could 
be an obstacle to competition within the EU. In the UK there is still a problem where seafarers 
who are not British are not protected by UK wage and working condition legislation even 
when working on regular trade and fixed routes between UK ports. It was raised in Parliament 
in 2009 but without action by the government.  

4. Researchers and Artists 

The main issue which arises for researchers and artists is equality of treatment in comparison 
with national researchers or artists. All too frequently, researchers from other Member States 
are accorded less favourable job titles and status than nationals of the state with equivalent 
qualifications. A second issue, more for artists than researchers is their treatment for tax pur-
poses. As often these workers are highly mobile and carry out work for short periods of time, 
their treatment for tax purposes can result in hardship where tax is withheld at substantial per-
centage or where the rules of claiming back overpaid tax are inaccessible to them.  
 

In Cyprus a series of problems have been identified for researchers around their vulnerabil-
ity on account of their temporary contracts. A guide was issued regarding their status. The 
situation in Denmark is indicative of that in quite a few Member States regarding researchers. 
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As they tend to be a small group, dispersed in different institutions, the authorities deal with 
them on a case by case basis. Thus where there are structural problems regarding the class 
these are unlikely to become apparent or to be addressed. A new law in Hungary places 
artists in a more advantageous position regarding the tax regime, however the down side of 
the special regime is that it results in lower social security benefits as well. In Ireland notwith-
standing pressure from the Commission, the advantageous tax treatment of artists resident in 
the state has neither been discontinued nor extended to artists working in Ireland but resident 
in other Member States. However in Germany there has been a change to the relevant tax 
regime and in Sweden a proposed change to allow artists and athletes to request to pay 
taxes in the country with the right to deduct expenses (this became law in 2010). There are 
some concerns that in some states, such as Lithuania, informal preferences for own nationals 
in research institutes sometimes occurs. Changes in VAT rates for live performances in Lithua-
nia have resulted in a more adverse climate for performing artists from other Member States 
but are not discriminatory. In the Netherlands and Denmark there is no longer a levy at all on 
artists.  

5. Access to Study Grants 

The key issues which arise in relation to study grants are overt and covert nationality condi-
tions in access to study finance. Frequently there are residence requirements for access to 
study grants and other financing. Austria is an example where there is no such residence re-
quirement but in Belgium in the French community one of the applicant’s parents must be 
employed or have been employed in Belgium. Similarly, in Cyprus the equality body found 
that a refusal to grant a study grant to a person because the parents although resident in 
Cyprus did not have residence permits was discriminatory. In Hungary and Finland a five year 
residence requirement applies. The same applies to Denmark regarding EU citizens or family 
members who are not considered a worker or a self-employed person or a family member 
thereof. In France the situation is somewhat more complicated. While there is a five year long 
stop of access to study grants, these can be granted earlier if the student has links with 
France or indications of integration. A recent change to the rules means that where a student 
lives alone on the territory he or she does not have a right to study grants. In Greece the situa-
tion is somewhat unsatisfactory as the relevant foundation requires Greek nationality of can-
didates for study grants. This has been criticized by the ombudsman. In Italy grants are re-
gional or local in nature and while the conditions for application may be neutral the results 
appear to favour strongly local students. Alternatively, special study grants for students from 
disadvantaged situations are limited to own nationals in Lithuania. All of the school system in 
Poland has now been opened up to EU nationals and their family members.  
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CHAPTER VII: APPLICATION OF TRANSITIONAL MEASURES 

1. Transitional measures imposed on EU-8 Member States by EU-15 Member 
States and situation in Malta and Cyprus 

1.1 Transitional measures 

Eight of the ten Member States joining the European Union on May 1, 2004 were confronted 
with transitional measures regulating the right to free movement by workers. By 2009 these 
restrictions regulating access to the labour market of the ‘old’ Member States were abolished 
by all Member States except Austria, Germany and the UK. As reported in the 2008-2009 
European report, Austria notified the Commission in April 2009 of its intention to maintain tran-
sitional measures for workers from the EU-8. The justification given was the fact that nearly half 
of its territory borders an EU-8 Member State, the high percentage of non-nationals in the 
country and an exceptionally difficult labour market. The decision was not subject to public 
debate, notwithstanding the fact that Poland had expressed its intention to take Austria to 
the CJEU if transitional measures were maintained. The prolongation of transitional measures 
enjoyed consensus at the political level, with only the Greens objecting. Although transitional 
measures are maintained, workers from EU-8 Member States can take up employment in 
those professions listed in the FachkräfteBundeshöchstzahlenüberziehungs-verordnung. The 
fact that the list in this Verordnung covers 65 professions with a shortage of labour is felt to 
imply that the main reason not to abolish transitional measures is to appease the public. The 
Austrian transitional measures have been subject of various court rulings. Fines, imposed on 
Austrian firms, were not considered to fall within the scope of EU law as an inter-State link was 
missing.133 In a case concerning Slovakian workers, who claimed to have been posted at the 
Austrian firm where they had been found working without the required documents, the Aus-
trian Administrative Court, relying on Rush Portuguesa argued that restrictions for leased per-
sonnel are still permitted under EU law.134 
 

Like Austria, Germany has extended its transitional measures applicable to workers from 
EU-8 Member States until 30 April 2011. The justifications put forward in Germany were: serious 
disturbances of the German labour market and the danger of such disturbances for Ger-
many. Work permits are still required for nationals of the EU-8 and EU-2 Member States, unless 
there is a bilateral agreement in place that allows nationals of the country with which a bilat-
eral agreement has been signed to take up employment in specific fields of employment. In 
addition, nationals from the EU-8 and EU-2 Member States can be recruited by the Federal 
Labour Agency for temporary, unskilled employment. This includes: 

• Seasonal work (max. of 90% foreign workers), 
• Mechanical help to move entertainment, circus etc., 
• Household assistance (subject to priority examination), and 
• Holiday jobs for foreign students (limited places and subject to priority examination). 

 

                                                      
133 Austrian Administrative Court, 9 November 2009, 2009/09/0201, ibidem, 25 February 2010, 2010/09/0024; ibidem 25  

 February 2010, 2009/09/0294; ibidem, 9 November 2009, 2009/09/0201; ibidem, 15 October 2009, 2009/09/0168; ibidem, 16     
September 2009, 2009/09/0171; ibidem, 9 September 2009, 2007/08/0335; ibidem, 31 July 2009, 2008/09/0261. 

134 Austrian Administrative Court referred 15 May 2009, 2006/09/0157. 

http://www.ris.bka.gv.at/Dokument.wxe?Abfrage=Vwgh&Dokumentnummer=JWT_2009090201_20091109X00&ResultFunctionToken=a358ee11-534b-4d0b-bb0b-825a1969e5a3&Entscheidungsart=Undefined&Sammlungsnummer=&Index=&SucheNachRechtssatz=True&SucheNachText=True&GZ=&VonDatum=01.01.2009&BisDatum=13.01.2010&Norm=&ImRisSeit=Undefined&ResultPageSize=50&Suchworte=1612%2f68
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Under the guest worker procedure a residence permit for professional formation for trained 
personnel is issued to nationals from the following EU Member States: Bulgaria, the Baltic EU 
Member States, Poland, Romania, the Slovak Republic, Slovenia, the Czech Republic and 
Hungary. Admission of guest workers under this programme is subject to an annual quota that 
is not linked to the situation of the German labour market. There is also no priority examina-
tion.  
 
The United Kingdom notified the Commission that it would be retaining the rather vestigal 
transitional arrangements which consist of a registration requirement. In 2009, a formal deci-
sion extended the registration scheme in place in the United Kingdom for EU-8 nationals was 
extend for a further two years; until 30 April 2011.135 The reason for this extension given in the 
Explanatory Note was ‘a serious disturbance to the United Kingdom labour market’. In 2009, 
an amendment to the Accession (Worker Authorisation and Worker Registration) (Amend-
ment) Regulations 2009 (SI 2009 No 2426, in force 2 October 2009) put an end to the failure to 
fully provide for a right to work for the family members of EU-8 nationals (see on this failure: 
2007 and 2008 reports). Now all family members of EU-8 and EU-2 nationals are exempted 
from the obligation to report, irrespective of their own nationality.136 For this purpose, the con-
cept of ‘family member’ is given a broad definition through a cross-reference to Regulation 7 
of the Immigration (European Economic Area) Regulations 2006 (SI 2006 No 1033). In the case 
of an EU worker, this covers spouses, civil partners, descendants of the individual, spouse or 
civil partner who are under 21 or are dependent, dependent relatives in the ascending line of 
the individual, spouse, or civil partner, and anyone who qualifies as an ‘extended family 
member’ and has a residence document. In addition, Regulation 3 of SI 2009 No 2426 for the 
first time exempts an EU-8 spouse, civil partner or child under 18 who is the family member of 
a person with permission to work under general immigration law (the Immigration Act 1971). 
Though no transitional measures are in place in Hungary, nationals from the EU-8 who wish to 
take up employment  are obliged to register with the competent authorities. These rules not 
only apply to EU-8 nationals, but to all EEA-workers who take up employment.The rules on 
registration of EEA workers were amended in Hungary, resulting in a new system for data col-
lection. Since January 2009, employers are required to notify the competent local employ-
ment office one day prior to the employment relationship taking effect of: the number of EEA 
nationals, their nationality, form of legal employment relationship (for definite/indefinite pe-
riod, full/part time, temporary work book etc.), the status of the worker as family member, the 
beginning and the termination of the employment. This data is recorded anonymously and 
registration is not a precondition to take up employment. 
 
Malta has obtained a deal which is different from that obtained by the other new Member 
States. For a period of seven years after membership, Malta will be able to apply safeguards 
on the right of EU nationals to work in Malta. The seven-year safeguard will apply until 2011 
and essentially allows Malta to withhold the issue of work permits in the event of a potential 
disruption to its labour market which is of an urgent and exceptional nature. The safeguard 
clause primarily gives Malta the possibility to ask the European Commission to suspend EU law 
on free movement and only in urgent and exceptional cases of labour market disturbances 
can Malta suspend EU law unilaterally against a reasoned ex-post notification. 

                                                      
135  Accession (Immigration and Worker Registration) (Amendment) Regulations 2009 (SI 2009 No 892, in force 29 April 2009). 
136  Accession (Worker Registration) Regulations 2004, SI 2004 No 1219, Reg 2(6)(b), as amended by SI 2009, No 2426. 
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The Maltese authorities monitor their domestic labour market through the work permit sys-
tem (also known as employment licence) system. The system is designed to allow the Maltese 
authorities to anticipate potential disruptions to their labour market with a view to adopting 
safeguard measures. The fees for employment licences for EEA and Swiss citizens, their 
spouses and dependants are currently: €58.23 (new employment licence) and €34.94 (exten-
sion of an employment licence). 
 
The following comments were made by the Czech, Estonian, Polish, Hungarian, Dutch, Swed-
ish and British rapporteurs: 
 

The Czech rapporteur notes that in the Member States where Czech nationals still need a 
work permit, the procedures have become easier and faster. 

 
The Estonian rapporteur reports that since Estonian’s accession to the EU it is suffering la-

bour shortages which it is seeking to fill through admission of third-country nationals from its 
neighbouring countries, in particular, Russia and the Ukraine. Shortages are experienced in 
the building and the service sectors and there is also a shortage of bus drivers. 

 
Poland is experiencing a return of its nationals who moved to the EU-15, in particular the 

United Kingdom and Ireland, following its accession to the EU. 
 
An amendment to the Hungarian Unemployment Act, taking effect from 1 January 2010, 

has clarified the position of workers in that country. Article 2(2) of that Act now reads: ‘refu-
gees, asylum seekers, displaced persons, immigrants possessing permanent residence permits 
and persons falling within the personal scope of the FreeA shall enjoy the same rights and 
obligations as Hungarian nationals’.137 ‘Persons falling within the personal scope of the FreeA’ 
includes both the family members of EEA nationals and the family members of Hungarian 
nationals alike. 

 
Though the transitional measures which initially applied to EU-8 nationals in the Nether-

lands are something of the past, a motion asking the government to turn back free move-
ment rights for nationals of the EU-12 and to reintroduce migration controls was lodged by a 
Socialist MP in the Second Chamber. The motion was rejected by the Second Chamber in 
December 2009 with only the extreme right-wing and left-wing parties voting in favour.138 

 
The problems concerning services, which were reported on in the Swedish 2008-2009 re-

port, continued in 2009. The approval of a governmental proposition by the Rikstag on 24 
March 2010 has amended Swedish law on services to bring it in line with European law as 
from 15 April 2010.139 This amendment is not free of criticism regarding its compatibility with 
European law and the CJEU’s case law.140 

The British report mentions a 2009 decision of the Asylum and Immigration Tribunal (AIT) on 
the right to work of EU-8 nationals.141 The case concerns a failure to report employment within 
the prescribed one month period. The AIT interpreted Regulation 7(2) of the Accession (Immi-

                                                      
137  Act CXXXIV of 2009. 
138  Handelingen Tweede Kamer, 1 December 2009, p. 31-2889. 
139  Government’s proposition 2009/10:48 Åtgärder med anledning av Lavaldomen. 
140  See for instance Lag & avtal, March 30, 2010. 
141  JL (Poland) [2009] UKAIT 00030 
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gration and Worker Registration) Regulations 2004 to mean that the employment was author-
ised only prospectively from the date of registration. The result was that, until one year from 
the date of registration, the worker was not eligible to obtain a registration certificate in order 
to confirm his/her exemption from an ongoing registration requirement. 

2.  Transitional measures imposed on workers from Bulgaria and Romania 

2.1 Continuation of transitional measures 

As reported in the 2008-2009 European report, Romanian and Bulgarian citizens were subject 
to transitional measures in Austria, Belgium, Germany, France, Ireland, Italy, Luxembourg, 
Malta, the Netherlands and the United Kingdom. The following Member States either did not 
restrict access to their labour market by Romanian or Bulgarian nationals or have lifted these 
transitional arrangements since: Denmark, Estonia, Finland, Greece, Hungary, Latvia, Lithua-
nia, Poland, Portugal, Slovakia, Slovenia, Spain and Sweden. The Czech Republic does grant 
EU-2 nationals access to their labour market, albeit under national law rather than the EU-free 
movement rules. With the exception of Spain, where transitional measures were lifted on 5 
March 2009,142 the situation has remained unchanged. 
 

In the Netherlands and the United Kingdom the extension of transitional measures was 
subject of debate. 

 
In the Netherlands several MPs from different political parties, requested the extension of 

transitional measures post 2011. The government has repeatedly replied that a decision on 
that issue will be taken towards the end of 2011.143 For this purpose a study on migration from 
the EU-2 countries has been commissioned. 

 
On 3 November 2009, the British Government announced its intention to maintain the re-

quirement of work authorisation for Bulgarian and Romanian nationals at least until the end of 
2011.144 Because of the ‘standstill’ obligation in the Accession Treaties, EU-2 nationals continue 
to be eligible for two lower-skilled schemes in the United Kingdom. It was announced in a 
statement of 3 November 2009 that the annual quota for the seasonal agricultural workers 
scheme (SAWS) would remain at 21,250 places for 2010 and 2011, and that the quota for the 
sectors-based scheme (SBS) in food processing sector would remain at 3,500 places for 2010 
and 2011. 

 
Further comments were made by the Irish, Dutch and British rapporteurs. 
In Ireland employment permit information sheets were reissued for Bulgarian and Roma-

nian nationals in December 2009. The current position is that a permit is not needed by a Bul-
garian or Romanian national who: 

• has been resident in the State as the holder of an employment permit, expiring on or 
after 31 December 2006, for an uninterrupted period of 12 months or longer; 

• is the spouse of an EU national, other than a Bulgarian or Romanian national; 

                                                      
142  Instruction DGI/ SGRJ/2009. 
143  TK 29407, Nos. 104 and 105. 
144  Immigration Minister Phil Woolas, written statement, House of Commons, 3 November 2009, col 38WS. 
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• from January 2010, is the spouse or dependant of a Romanian or Bulgarian worker 
(employed or self-employed); 

• is a student studying in Ireland (who, subject to certain conditions, is entitled to casual 
employment during the period of study); 

• is a graduate of an Irish third-level institution, with a qualification above a certain level, 
and who has worked on the basis of being a student for 12 months or more post 2007; 

• has obtained prior explicit permission from the Department of Justice to remain resi-
dent and employed in the State without an employment permit. 

 
Work permits are not issued for so-called ineligible job categories (covering all clerical and 
administrative positions, all general operatives/labourers, all operator and production staff 
and various other posts in the sales, transport, childcare, hotel/tourism/catering and craft 
workers categories), unless the applicant holds a spousal/dependant workers permit. A fur-
ther change reported for that Member State concerns the transfer of the responsibility for the 
enforcement of national employment legislation to the National Employment Rights Authority 
(NERA) in 2009. It was reported in June 2009 that the Minister for Enterprise, Trade and Em-
ployment has ordered a crackdown on the (alleged) 5,000 Romanians and Bulgarians sus-
pected of working illegally in Ireland. 
 

Following an amendment of the Dutch Aliens Act 2000 (Article 17) and the Aliens Circular 
2000, Chapter B10/1.2 EU-2 nationals are exempted from visa obligations. According to the 
Aliens Regulation the text that ‘reliance on public assistance could result in loss of the resi-
dence right’ (Article 3.1(4) Aliens Regulation) and that ‘employment is subject to a work per-
mit’ (Article 3.2a Aliens Regulation) must be included on residence permits issued to nationals 
from those two countries. 2009 also saw an amendment of Article 8.26, under j, of the Aliens 
Decree that now provides that the Minister of Justice is competent to adopt rules implement-
ing the Association Agreements with Bulgaria and Rumania.145 This amendment reflects the 
current status quo that transitional measures are still in force for the EU-2, according to the 
Explanatory Memorandum. A further legislative amendment concerns the Remigration Act 
and was announced by the Minister for Housing and Integration in November 2009. The Re-
migration Act provides financial support to returning unemployed migrant workers from se-
lected countries, among which the former so-called ‘recruitment countries’, i.e. Greece, Italy, 
Spain and Portugal. In reaction to concerns voiced by the European Commission, that this 
legislation infringes EU free movement rules, the government has announced that it will 
amend the act to bring it in line with EU-free movement rules. One of the amendments will 
probably be that in the future EU-citizens will benefit from financial support if they entered the 
Netherlands for employment purpose prior to their country’s accession to the European Un-
ion.146 EU-2 nationals are presently excluded from the scope of the Remigration Act. 

 
The reports for 2007 and 2008 highlighted the failure of United Kingdom legislation to fully 

provide for the right to work for family members of EU citizens if the family members them-
selves are EU-2 nationals. A partial solution has now been provided by the Accession (Worker 
Authorisation and Worker Registration) (Amendment) Regulations 2009 (SI 2009 No. 2426). As 
a result of changes made by Regulation 2 of SI 2009 No 2426, an EU-2 spouse, civil partner or 
descendant of an EEA or Swiss national who is resident in the United Kingdom is now exempt 

                                                      
145  Staatsblad 2009, 198. The rapporteurs point out that the reference to the Association Agreements is incorrect, as they have 

been replaced by the Accession Agreements with the EU-2 Member States. 
146  TK 23123 XVIII, No. 29, p. 4. 
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from authorisation.147 In addition, Regulation 2 of SI 2009 No. 2426 for the first time exempts an 
EU-2 spouse, civil partner of child under 18 who is the family member of a person with permis-
sion to work under the Immigration Act 1971. This is assumed to be necessary in order to com-
ply with the standstill and the European preference principles in the Accession Treaties. The 
UK-rapporteurs bring two deficiencies to the attention: 

 
• In relation to descendants, provision is made only for EU-2 nationals who are under 21 

or dependent on the EU-2 worker. This leaves out descendants who are part of the 
family of the EU-2 worker, but dependent in whole or in part on the EU-2 worker’s 
spouse. 

• No provision is made for other EU-2 nationals who are family members, as is done in 
the case of the EU-8 above. Specifically, the relatives in the ascending line of the EU-2 
worker or spouse and ‘extended family members’ are excluded.  

2.2 Case law 

The Belgium, French, Dutch and British rapporteurs have included case law concerning the 
transitional measures that apply to Bulgaria and Romanian workers in their respective national 
reports. 
 

An action brought before the Belgium State Council by a Bulgarian citizen claiming that 
the transitional arrangements made it impossible for her to find a job and live decently in Bel-
gium, was rejected because the transitional arrangement were felt not to cause a real and 
serious prejudice; Bulgarian citizens can apply for a work permit and in the appreciation of 
the application, the authorities do not consider the situation of the labour market in the field 
concerned.148 

 
In France most court decisions concern public order and expulsion measures. The tribunal 

administratif of Cergy-Pontoise found that a Romanian cannot be asked to leave France 
during the first three months residence because there is no evidence of sufficient financial 
resources as this was contrary to Article 6 of Directive 2004/38/EC.149 The Cour administrative 
of Douai found in favour of the prefet in a case concerning a worker who had not been 
authorised to work, as required, during the first three months of his stay.150 The Cour administra-
tive d’appel of Lyon found that the prefet had no right to terminate a right of residence of an 
economically inactive Romanian who had applied for residence permission as a worker, as 
long as he has sufficient financial resources.151 In a case instigated by GISTI decided by the 
Conseil d’État the latter specified that the position of Romanians and Bulgarian is different 
from that of other nationals of the Member States due to the transitional arrangements and, 
therefore, the lists of permitted professions for nationals from these Member States were not 
contrary to EU-free movement rules.152 

 
In the Netherlands, the Judicial Division of the State Council decided in various appeals 

proceedings concerning Dutch persons and companies subject to high administrative fines 

                                                      
147  Ibid, Reg 2(b), as newly amended.  
148     Annex No. 8. 
149  TA Cergy-Pontoise, 8 janvier 2009, No. 0712530 and No. 0712678. 
150  CAA Douai 26 March 2009 No. 08DA01568. See also: CAA Lyon 23 September 2009, No. 09LY00720. 
151  CAA Lyon, 21 April 2009, No. 08LY01038. 
152  CE, 23 October 2009, 314 397. 
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for having employed EU-10 workers without the required work permit. Some of those cases 
concerned EU-2 nationals. One judgment concerns a service provider in Romania who did 
not file a request for review of the decision imposing the fine in time. The company claimed 
that the delivery of the official letter of the Dutch Labour Inspectorate in Romania was de-
layed. The court found the evidence submitted insufficient.153 In another case it was held that 
the user of the building was responsible for the illegal employment of a Bulgarian national by 
a third person in that building and, therefore, could be fined.154 In yet another case a person 
with a Bulgarian identity card was held in immigration detention for four days until the Dutch 
authorities released him after receiving a Bulgarian passport in his name. The court found that 
detention was legitimate as he had provided contradictory information on his nationality and 
there had been doubts regarding the validity of his identity card.155 The refusal to issue a work 
permit to a Romanian national employed to perform body to body massage was found in 
line with the transitional measures, as national law explicitly provided that a work permit is not 
issued for sexual acts with third persons or for third persons.156 

 
The United Kingdom report covers two Asylum and Immigration Tribunal (AIT) decisions on 

the right to work of EU-2 nationals in 2009 and a ruling of the high Court on departure. The first 
AIT decision was decided on 15 January 2009 and concerned a Bulgarian national who had 
been issued entry clearance on the basis of a work permit for one year from 16 February 
2006.157 He then entered the United Kingdom and commenced work on 18 February 2006, 
with the work lasting for more than 12 months. The Secretary of State refused to issue a regis-
tration certificate confirming a right of residence as a worker, on the ground that the appel-
lant had not satisfied the requirement of a period of 12 months’ lawful employment which 
ended on or after 1 January 2007. The AIT upheld the interpretation of the Secretary of State 
that the requirement of being ‘admitted to the labour market’ for 12 months referred to ac-
tual lawful employment.158 The AIT felt that the refusal of a registration certificate because of a 
two-day gap was not contrary to the EU law principle of proportionality. The AIT’s main argu-
ments were that the authorisation test had a legitimate monitoring function; that the Acces-
sion Treaty itself set out the requirement of 12 months’ lawful employment; and that it would 
have been possible for the worker and their employer to have obtained a new work permit 
for the last two days. The rapporteurs feel that it is doubtful whether the AIT applied the test of 
proportionality correctly. In the second decision, the AIT considered the position of a Bulgar-
ian worker who had been in and out of employment in the United Kingdom since before 1 
January 2007.159 The AIT ruled that the main appellant did not require authorisation to work 
under the legislation governing the employment of EU-2 nationals, the Accession (Immigra-
tion and Worker Authorisation) Regulations 2006 (SI 2006 No 3317); due to an amendment to 
those Regulations in 2007 (SI 2007 No 3012) an individual is exempted from the obligation to 
obtain authorisation if, on 31 December 2006, he/she had leave granted under the Immigra-
tion Act 1971, which contained no limitation as to their right to work. The eventual outcome 
before the AIT was that the main appellant was entitled to a registration certificate as a 
worker, notwithstanding periods of unemployment. In Abdullah v. Secretary of State for the 

                                                      
153  Judicial Division of the State Council 17 June 2009, 200803820/1/V6, LJN: BI8479, Jurisprudentie Vreemdelingenrecht 

2009/324. 
154  Judicial Division of the State Council, 10 March 2010, Migratieweb ve10000382 
155  Judicial Division of the State Council, 10 March 2009, 200808240/1, LJN: BH6981. 
156  District Court The Hague Aliens Chamber Haarlem, 19 December 2008, AWB 08/17490, LJN: BH3573. 
157  SH (Bulgaria) [2009] UKAIT 00020. 
158  Confirms: House of Lords in Zalewska [2008] UKHL 67 (discussed in the 2008 report) and AIT in EA (Bulgaria) [2008] 

UKAIT 00017. 
159  IP and others (Bulgaria) [2009] UKAIT 00042. 
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Home Department and Asylum and Immigration Tribunal160 an Iraqi national was removed 
from the United Kingdom under general immigration law, as an overstayer. He sought a resi-
dence document on the basis of a durable relationship with a Polish woman resident in the 
United Kingdom, which was refused on factual grounds. The first issue concerned the right of 
appeal in the case of a refusal of a residence document on the basis of a durable relation-
ship. Under Regulation 2(1) of the 2006 Regulations, a decision that an individual is not enti-
tled to a residence document is an ‘EEA decision’ against which there is a right of appeal. 
The apparent obstacle for the applicant was that Regulation 26(3) of the 2006 Regulations 
provides that a person claiming to be a ‘family member or relative of an EEA national’ has no 
right of appeal unless they produce ‘an EEA family permit’ or ‘other proof that [they are] re-
lated as claimed to an EEA national.’ Nevertheless, in his decision of 15 June 2009, Blair J en-
dorsed the construction of both parties that the rule in Regulation 26(3) did not apply to those 
claiming a right to stay on the basis of a durable relationship, as they were neither ‘family 
members’ nor ‘relatives’ within the meaning of the 2006 Regulations. The second issue was 
whether the right of appeal against a refusal of residence documentation has suspensive 
effect (i.e. prevented removal). The conclusion of Blair J was that it was not suspensive, be-
cause Regulation 29 of the 2006 Regulations expressly provided only for the suspensive effect 
of decisions concerning an EEA decision to refuse admission or to remove. There was there-
fore no suspensive effect for a refusal of a residence document, or a related removal, under 
general immigration law. The compatibility of the conclusion on the second point with the 
effective protection of rights under EU law may be questioned, however. In practice, the re-
fusal of the residence document had the effect of permitting the applicant’s removal from 
the United Kingdom.161 

2.3 Data concerning EU-2 workers 

Statistical data concerning the number of EU-2 nationals working in their Member State was 
provided by the Dutch, Hungarian, Irish and Italian rapporteurs. 
In Hungary Romanian nationals traditionally take the lead, though their number declined 
from 15.136 in 2008 to 12.566 in 2009 (- 20%). 

The information officially available in Ireland, does not allow to draw any firm conclusions 
as there is no exact correlation between the data for applications, permits issued and that for 
permits refused (a permit may be issued or refused in respect of an application during the 
previous year for example), according to the Irish rapporteur. He emphasises that particularly 
in respect of Romanians, there has been a higher percentage rate of refusals than that for 
non-nationals as a whole subject to the permit regime (which may seem strange given their 
privileged status).162 

                                                      
160  [2009] EWHC 1771, 15 June 2009. 
161  An appeal on the second issue was terminated by the Court of Appeal on 22 February 2010: R (A (Iraq)) v. Secretary of 

State for the Home Department [2010] EWCA Civ 250. This was due to a number of factors: that the applicant had married 
the Polish national, and so had no interest in the outcome; that the number of persons affected by the High Court decision 
was likely to be small; that the Government planned to withdraw the underlying right of appeal against the refusal of resi-
dence documents; and, that the appeal was likely to involve complex questions of EU law. 

162  

Year Nationality New Permits Renewals Total Issued Refused Withdrawn 
Bulgaria 33 5 38 15 - 2007 
Romania 94 25 119 57  
Bulgaria 22 0 22 23 - 2008 
Romania 120 6 126 67 - 
Bulgaria 28 1 29 2 0 2009 

 Romania 195 1 196 38 8 
→ 
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In Italy the number of Romanian and Bulgarian nationals has raised from respectively 

342.200 on 1 January 2007 to 796.447 at 1January 2009 (Romanian nationals) and from 17.461 
at 1 January 2007 to 40.880 at 1 January 2009 (Bulgarian nationals). 

 
In the Netherlands, workers from Bulgaria and Romania account for 10-15% of the workers 

from the EU-12. The number of EU-2 nationals registered as resident in the Netherlands in-
creased considerably after accession: from 4,300 registered Bulgarian residents in 2006 to 
15,300 in 2010 and from 8,800 registered Romanian residents in 2006 to 14,400 in 2010. In 2009 
a total of 1,950 resident permits were issued to nationals of Bulgaria and 850 to nationals of 
Romania. The total number of work permits granted for workers from the EU-2 increased, es-
pecially for Romanian workers: 3,327 work permits were issued in 2009 (2,974 permits in 2008 
and 2,659 permits in 2007); for Bulgarian workers 924 work permits were issued in 2009 (1,085 
permits in 2008 and 995 in 2007). Most of the permits were issued for employment in horticul-
ture and agriculture: 75% of the permits for Romanian workers and 63% of the permits for Bul-
garian workers. 10% of the applications for work permits for Romanian nationals were issued 
for highly qualified jobs. Most work permits are valid for 24 weeks or less; only 2% of the permits 
for Bulgarian workers and 6% of the work permits for Romanian workers were valid for one 
year or longer. This is a strong indication that most EU-2 workers are employed in seasonal 
jobs. As the number of registered EU-2 nationals by far exceeds the number of work permits 
issued and many seasonal workers with a work permit do not move their domicile to the 
Netherlands and hence do not register with the local authorities, it appears that the majority 
of the registered EU-2 nationals enjoy full free movement rights. The number of illegal workers 
detected in the Netherlands dropped considerably following the accession of the EU-10 and 
the EU-2. During the first eight months of 2009 the Labour Inspectorate detected 276 Bulgarian 
nationals employed without the required work permit.163 Considering the fact that the number 
of work permits granted for Romanian workers is almost three times as high as the number of 
permits issued for Bulgarian workers, this may be an indication that Bulgarian workers tend to 
be employed relatively often without the required work permit. 

2.4 Miscellaneous 

The Dutch report recalls an incident that took place in April 2009 when 55 Romanian and 
some Polish and Portuguese seasonal workers were found to be housed in substandard con-
ditions at a farm in Someren. The incident resulted in a decision to speed up distribution of 
leaflets in Bulgarian and Romanian on employment and housing conditions and of forms in 
those languages to file complaints. Some workers were assisted with their claim for full pay-
ment of the wages due. In a policy letter, the Minister of Housing and Integration emphasized 
that employers, employment agencies and the municipalities have a moral obligation to 
provide adequate housing. The main legal instrument available to the central authorities is to 
refuse a work permit if no suitable housing is available.164 From an empirical study on the living 
conditions of EU-12 workers in the Netherlands it appears that 80% live in regular housing or 

                                                      
Bulgaria 22 0 22 5 1 2010 

(Jan-Mar) Romania 178 0 178 54 4 
 
163  Aanhangsel Tweede Kamer 2009-2010, No. 296. 
164  Tweede Kamer 29407, No. 103, p. 5. 
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boarding houses and 20% is housed in special hostels or portable cabins, holiday parks or 
former reception centres for asylum seekers.165  
 

CHAPTER VIII: MISCELLANEOUS  

This chapter first examines the relationships between EU social security rules (Regulations 
1408/71 and 883/04) and Regulation 1612/68, as well as between Directive 2004/38 and 
Regulation 1612/68 with regard to frontier workers. It then provides an overview of develop-
ments in Member States which impact on free movement of workers, with a focus on integra-
tion measures that apply to EU citizens, especially those from the EU-12; developments in im-
migration policies applicable to workers from third countries and the application of the EU 
preference principle; and the return of nationals to the new EU Member States. Information is 
also provided on non-judicial mechanisms in Member States (in addition to national SOLVIT 
centres166), which EU citizens can approach for information about their rights under free 
movement law or to resolve difficulties in accessing these rights. 

1. Relationship between Regulation 1408/71-883/04 and Art 45 TFEU and 
Regulation 1612/68 

This paragraph focuses on the question to which extent in some situations Article 45 TFEU and 
Regulation 1612/68 are applicable, while Regulation 1408/71 cannot be applied. 
 

The problem of the relationship between both Regulations is best shown in the judgment 
of the CJEU in the Hendrix case (C-287/05).  

 
This case concerned access to non-contributory disability benefits to persons residing in 

another Member State. The Court considered these benefits to be social advantages within 
the meaning of Union law (Regulation No 1612/68), while they also fell under the material 
scope of Regulation 1408/71.  

 
The CJEU stated that Article 39 EC (now Article 45 TFEU) and Article 7 of Regulation 

1612/68 must be interpreted as not precluding national legislation according to which a spe-
cial non-contributory benefit listed in Annex IIa to Regulation No 1408/71 (now Annex X to 
Regulation 883/04) may be granted only to persons who are resident in the national territory. 
However, implementation of that legislation must not entail an infringement of the rights of a 
person in a situation such as that of the applicant in the main proceedings which goes be-
yond what is required to achieve the legitimate objective pursued by the national legislation. 
This case shows that residence clauses for social benefits are probably only allowed under 
strict circumstances.  

 
As far as the Hendrix judgment is mentioned in the national reports the decision has not 

had any impact on the Austrian law and practice and does not require any changes to Dan-

                                                      
165  Risbo 2009. 
166 For more information on SOLVIT, see the European Commission’s web site at 

http://ec.europa.eu/solvit/site/about/index_en.htm. 

http://ec.europa.eu/solvit/site/about/index_en.htm
http://ec.europa.eu/solvit/site/about/index_en.htm
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ish legislation. The decision is not likely to have any impact on the Bulgarian and Greek situa-
tion while a residence clause does not exist. Most benefits in Estonia are exportable as well 
although one benefit for disabled persons is not exportable. The judgment has not had and is 
not likely to have any impact in Finland as the Finnish system is in line with it. Finnish disability 
pensions are exportable. Social benefits for disabled persons are connected in Germany with 
ordinary residence, factual residence or occupation within Germany. Therefore, a person 
employed in Germany will be entitled to these social benefits, which covers the Hendrix’ 
situation.  

 
Situations comparable to Hendrix have not yet arisen in the Czech, Italian and Spanish 

context and given its geographical situation it is difficult to foresee that the Hendrix judgment 
will have an impact on Malta.  

 
Although a comparable situation has not yet arisen in the Czech Republic the permanent 

residence clause in the relevant legislation most probably contravenes the Hendrix judgment. 
The same applies to the existing residence clauses in the Cypriot, French, Hungarian, Irish, 
Latvian, Lithuanian, Polish, Portuguese, Romanian, Slovenian, Swedish and UK legislation.  

 
In the Netherlands the (referring) court relied in its decision of 7 February 2008 directly on 

the Hendrix judgments and set aside the residence clause in the Hendrix case. In Slovakia too 
the Supreme Court relied directly on Hendrix, in a case in which the administrative authorities 
denied a Slovak student in the Czech Republic a benefit in material need, as he was staying 
abroad.  

 
See for an extensive follow up of the Hendrix judgment in the Member States the special re-
port on follow up of CJEU case law. 
 
Another issue which can be emphasized in this context are the measures to promote the ac-
tivation of job seekers, such as a reduction of social security contributions, employment bene-
fits, measures for older job seekers, reimbursement of outplacement costs, measures for part-
time workers, measures for handicapped persons. Some of those measures may not fall under 
the material scope of Regulation 1408/71 (or 883/2004) as a social security benefit, but could 
fall under the scope of Article 45 TFUE, and Regulation 1612/68, or under the citizenship provi-
sions and Directive 2004/38. 
 

A detailed analysis of this issue can be found in H. Verschueren, ‘Do National Activation 
Measures Stand the Test of European Law on the Free Movement of Workers and Job seek-
ers?’, European Journal of Migration and Law 2010, p. 81-103. See also C. O'Brien, 'Social Blind 
Spots and Monocular Policy Making: the ECJ's Migrant Workers Model', Common Market Law 
Review 2009, p. 1107-1141. 

 
In Finland in practice there may be situations where an individual is not entitled to benefits 

covered by Regulation 1408/71-883/04 because she is not regarded as a worker within the 
meaning of the Regulation, for instance due to the short duration of the employment, or even 
though she would be regarded as a worker, she does not meet the preconditions, such as 
the ‘four months rule’, for acquiring particular types of benefits. In such cases the question 
arises whether the person concerned and her family members should still be entitled to the 
benefits in question on the grounds of the Regulation 1612/68 on the basis that withdrawing 
the benefits would amount to discrimination. No judicial decisions on this issue was found. It 
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has been argued by the Social Insurance Institute that the judgment in C-213/05 Geven can 
be taken to offer support for the view that if the employment in Finland would be so minor as 
regards its duration and the weekly working hours that the person in question would not qual-
ify as a worker for the purposes of Regulation 1408/71-883/04, she is not entitled to claim 
benefits under Regulation 1612/68, either. 

 
In Germany the administrative authorities and the Federal Ministry for Labour and Social 

Affairs apply Regulation 1408/71 as a lex specialis in relation to Art. 7(2) Regulation 1612/68.167 
Therefore, in principle as far as Regulation 1408/71 is applicable, Regulation 1612/68 cannot 
be applied. However, Art. 7(2) Regulation 1612/68 can be applied as a general clause of the 
European social law covering all social benefits in a comprehensive sense.  

 
In Sweden there is a similar system that a social benefit that is not covered by Regulation 

1408/71 and residence should be granted to a worker referring to Article 7(2) Regulation 
1612/68, and the principle of equal treatment, even if the worker is not settled in Sweden (for 
instance if he or she is a frontier worker working in Sweden but living in another Member 
State).168 

 
In the Czech Republic the system works the other way around. If an EU citizen is not enti-

tled to the social benefits pursuant to Regulation 1612/68, he/she is entitled to the social 
benefits pursuant to Regulation 1408/71. If Regulation 1408/71 is not applicable, then national 
laws apply. The laws then usually use the condition of residence in the Czech Republic. (e.g. 
three month stay for granting of the assistance in need allowances or social security allow-
ances) and the test of unjustifiable burden on social system is done. 

 
In Hungary there is a concrete set of cases in which the relationship between Regulation 

883/2004/EC and Regulation 1612/68/EC together with union citizenship plays an outstanding 
role. This concerns the supervision of pension claims between Romania and Hungary.169 Su-
pervision means   a re-determination of the pension by the competent authority, taking into 
account all relevant applicable rules regarding the individual pensioner. The essence of these 
cases is as follows. Until 31st of October 2006 there has been a bilateral agreement between 
the two countries. Pursuant to this agreement the country where the person resided when 
s/he reached a pensionable age was responsible for the payment of the old age benefits. In 
fact it meant that Hungary was (and still is) responsible for the payment of pensions where no 
payment of contributions at all took place in Hungary but only in Romania if the person has 
finally chosen Hungarian residence. This is contrary to the principles of Regulation 
883/2004/EC that is based on the lex loci laboris principle. Both Regulation 1408/71/EEC and 
Regulation 883/2004/EC provide for the possibility of supervision of pensions for these cases. 
However, Romania opposes to effectuate the supervision stating that the Regulation does 
not apply hence these persons only belonged to the legislation of one Member State (Roma-
nia). In their view there is a lack of a cross-border element. In a number of cases supervision 
would result in a higher pension for the person so the denial of supervision is equivalent to loss 
of rights.  

 

                                                      
167 This is in line with Article 42(2) of Regulation 1612/68. 
168 Official report SOU 2005:34 Socialtjänsten och den fria rörligheten, p. 57. 
169 Thanks to the information given by Ágoston, Erzsébet (a chair of a civil organisation of pensioners from Romania) and Con-

ference on social rights of migrants (October 2009) financed by the EIF.  
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The Dutch Central Appeal Tribunal has requested a preliminary ruling regarding the com-
pulsory contributions for the Dutch Health Care Act to be made by Dutch citizens living 
abroad. (Case C-345/09). The preliminary questions asks for a clarification on the relation be-
tween Article 39 EC (now Article 45 TFEU) and the Articles 28, 28a and 33 regulation 1408/71. 
According to the opinion of the Advocate General, delivered 15 July 2010 the Articles 18 and 
39 EC do not stand in the way of a national legal provision like the one at issue in the main 
proceedings, unless – which the national judge will have to check – the Member State in-
volved has taken measures, within the framework of the reform by which such a provision has 
been incorporated in its internal right, for socially insured persons to guarantee the continuity 
of the level of global protection that previously was based on private health insurances, with-
out taking similar measures for the benefit of socially insured persons who have made use of 
their right of freedom of movement. 

 
The Polish report describes in this section the follow-up of the judgment of the CJEU in the 

Nerkowska case(C-499/06). In this case Polish law has been declared incompatible with EU 
law to the extent it required residence at the territory of Poland in order to be eligible for cer-
tain benefits for war and military invalids and their families. The Act of 2 December 2009 
amending the relevant Law has repealed this residence requirement (Art. 5 of the Law). The 
same amendment has been made as regards the Law on financial benefits for individuals 
deported to forced labour and imprisoned at labour camps by the Third Reich and USSR. In 
the explanatory memorandum to this amending Act, the Polish legislator clearly explained 
that the aim of the Act is to adjust these two acts to both the Nerkowska (C-499/06) and the 
Zabłocka-Weyhermüller (C-221/07) cases. Moreover it shall be emphasized that the above-
mentioned amendment has also a direct impact on another Polish law, i.e. concerning bene-
fits for war victims. The Law on combatants and certain individuals who are victims of wartime 
and post-war repression makes the explicit reference to the Law on war and military invalids 
as regards the personal scope of potential beneficiaries. Therefore as from 1 January 2010 
also combatants – Polish citizens, shall be entitled to certain financial benefits listed in the Law 
without the necessity to be resident in Poland. 

 
Some other reports give in this section a classification of the benefits which fall within the 

scope of Regulation 1408/71 and which fall within the scope of Regulation 1612/68. . In Ire-
land, the government has made a clear distinction between payments caught by the Regu-
lation 1408/71 regime, which (with certain exceptions) are payable by the Member State of 
employment and social welfare payments which are caught by Regulation 1612/68, so that 
the habitual residence condition cannot apply to frontier workers and others benefiting from 
the free movement provisions. 

 
In the UK an increasing number of cases concerning the Right to Reside test are now 

coming before UK tribunals and courts. The test is excluding large numbers of claimants from 
entitlement to any UK benefits. Special non-contributory benefits such as Income Support are 
not payable unless the person has right to reside or permanent residence. There is no accep-
tance in the UK that a person covered by 1408/71 can claim Income Support under Regula-
tion 1408/71 and can therefore be self supporting to gain the right to reside. An important 
case, pending for the Supreme Court is the Patmalniece case. This case concerns a Latvian 
citizen whose claim for asylum in the UK was turned down but she was not deported. Her sub-
sequent claim for State Pension Credit was disallowed on the grounds that she had no right of 
residence and therefore could not be treated as habitually resident in the UK. 
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This case has been analysed by Mel Cousins in Journal of Social Security Law 2010 p. 126-
131. According to him it seems likely that only a reference on this issue to the Court of Justice 
of the EU will help to clarify the position under EU law. 

In Hungary, in various social benefits legislation in 2008 references to Regulation 1612/68 
have been deleted and the wording has been changed to ‘persons being entitled to exer-
cise the right to free movement’.170 This includes not only workers but also self-employed, stu-
dents and also economically inactive persons if they are residing in Hungary with the aim of a 
permanent living. It means the extension of rights to every union citizen in the social sphere. 
This change has influenced the interrelationship between Reg. 1612/68 and Reg. 1408/71 ac-
cording to the Hungarian report. 

 
On 1 July 2008 Lithuania ratified the agreement with the Government of Estonia concern-

ing calculation of the insurance periods acquired in the territory of former Soviet Union. A simi-
lar agreement with Latvia was also planned for signature in 2008, but this process has not 
been completed yet. 

2. Relationship between the rules of Directive 2004/38 and Regulation 
1612/68 for frontier workers  

This is an issue that is only addressed in the Danish report. In Denmark the Ministry of Refugee, 
Immigration and Integration Affairs states that Hartmann (C-212/05) concerns issues on social 
benefits under Regulation 1612/68 which, according to the Ministry, do not apply directly to 
the rules on rights of residence of EU citizens and their family members under Directive 
2004/38. The Ministry further states that frontier workers residing in Denmark and working in 
their home-country are considered to be persons with sufficient resources in terms of Directive 
2004/38/EC. As a justification of this, the Ministry refers to COM (2009) 313, p. 4.171  

3. Existing policies, legislation and practices of a general nature that have a 
clear impact on free movement of workers 

As observed in the General Introduction, in most Member States (Austria, Belgium, Czech Re-
public, Denmark, Finland, France, Ireland, Latvia, Lithuania, Luxembourg, Malta, Netherlands, 
Romania, Slovakia, Slovenia, Sweden, United Kingdom) the transposition of free movement 
rules is undertaken in the context of the general legislation applicable to foreigners, often 
through the introduction of specific exemptions in relation to EU citizens, or through secon-
dary rules. Indeed, the rapporteur for Latvia observes that transposition of EU law by regula-
tions rather than primary law is problematic because conflicts may arise in some instances. In 
Latvia, the general immigration law does not expressly stipulate that all matters relating to 
entry, residence and departure of EU citizens and their family members are regulated exclu-
sively by the specific regulations implementing Directive 2004/38/EC and related EU meas-
ures. However, separate primary legislation does exist in a number of Member States (Bul-
garia, Estonia, Germany, Hungary, Italy, Poland, Portugal, Spain). For example, in Bulgaria, EU 
free movement rules are transposed by the Law on Entry, Residence and Departure of EU 

                                                      
170  This is the text of Act I of 2007 (FreeA). 
171  Cf. e-mail of 11 May 2010 from an official within the Ministry of Refugee, Immigration and Integration Affairs. 
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Citizens and Members of their Family. Moreover, the Bulgarian Law on Foreigners explicitly 
provides that EU citizens, EEA and Swiss nationals are no longer to be considered as foreign-
ers. In Estonia, the Citizen of European Union Act is the governing legislation, and in Germany, 
it is the 2004 Free Movement/EU Act.172 
 

As also noted in the 2008-2009 report, an interesting development in Estonia is the increase 
in the exercise there of the right to establishment by nationals of Finland, Germany, Sweden 
and the United Kingdom because of the lower taxes in that country. 

 
In France, a circular on the conditions of admission and residence of foreigners who are 

victims of human trafficking and who cooperate with the administrative and judicial authori-
ties, adopted in February 2009, makes it possible for such victims to obtain a special residence 
permit and to take up salaried work, including all professional activities, without the need to 
have the activity validated by the employment office. However, this measure does not apply 
to EU citizens with the exception of those subject to transitional arrangements, namely Bul-
garians and Romanians, although the justification for this exception is not provided in the cir-
cular. The rapporteurs fail to understand why citizens of other EU Member States who are also 
victims of trafficking are unable to benefit from this special regime, particularly those who do 
not exercise a professional activity, have sufficient resources or health insurance, conditions 
which are rarely fulfilled by victims of human trafficking. 

 
In Italy, concerns have been expressed that the new harsher rules criminalizing irregular 

migrants, passed in July 2009 and referred to in the 2008-2009 report, while excluding EU citi-
zens, might still be applied to their third-country national family members because this cate-
gory of persons is not expressly excluded by the legislation in question. Finally, in the Nether-
lands, consideration is being given to whether polygamous marriages, when convened 
abroad, might be labelled as being in breach of ‘public order’, thus permitting the authorities 
to reject family reunion applications and commence criminal proceedings against Dutch 
nationals who have entered into such marriages. However, it is unclear whether the amend-
ments to the rules will affect EU citizens exercising their free movement rights, and if so to what 
extent. 

3.1 Integration measures 

There are no integration measures specifically aimed at EU-12 nationals in most EU-15 (Bel-
gium, France, Germany, Ireland, Luxembourg,173 Netherlands, Poland, Sweden, United King-
dom) and EU-12 Member States (Bulgaria, Cyprus, Estonia, Hungary, Latvia, Lithuania, Malta, 
Romania, Slovakia). In the Netherlands, the introduction of mandatory integration courses for 
EU-8 and EU-2 citizens was an issue on the political agenda in 2009, although the government 
concluded that subjecting EU citizens to integration obligations would contravene EU law. 
Nonetheless, given the concerns expressed about integration of EU-12 nationals, particularly 

                                                      
172  In Hungary, the 2007 Act on entry and residence rights of persons entitled to free movement and the right of residence (as 

amended) contains the pertinent provisions, while in Italy, Poland, Portugal and Spain respectively Directive 2004/38/EC is 
transposed by: Legislative Decree No. 30 of 2007, the 2006 Act on entry into, residence in, and exit from the Republic of 
Poland of nationals of the European Union; Law 37/2006 regulating the exercise of the right of citizens of the European Un-
ion and their family members to move and reside freely within Portuguese territory and transposing into internal Portuguese 
law the provisions of Directive 2004/38/EC; and the Royal Decree 240/2007 on the entry, free movement and residence in 
Spain of citizens of the European Union and other states parties to the agreement of the European Economic Area. 

173  The rapporteur for Luxembourg describes a number of measures relating to the integration of foreigners, although it is 
unclear whether such measures apply equally to EU citizens. 
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in the context of the workplace and local communities, voluntary participation in integration 
courses is encouraged. In 2009, Dutch municipalities offered integration courses to 1,000 Pol-
ish, 435 Romanian and 337 Bulgarian nationals, and in a survey of EU-12 nationals, 80 per cent 
of those interviewed indicated an interest in participating in such courses. In the Czech Re-
public, Czech language courses are offered to children with the citizenship of other Member 
States to assist their integration in elementary schools. In the United Kingdom, integration 
measures only apply to EU nationals in the context of naturalization where the applicant for 
British citizenship is required to pass the ‘Life in the UK’ test or attend a combination of lan-
guage and citizenship classes. In some other Member States, EU citizens can also access 
general language courses available to foreigners residing in the country. For example, in 
Denmark, EU/EEA frontier workers have a right to Danish courses on an equal basis with for-
eigners issued with a residence permit and residing in the country. Moreover, all foreigners 
(third-country nationals and EU citizens alike) having ordinary employment, continuous lawful 
residence and the right to take up work in Denmark have the right to enrol in free introduc-
tory Danish courses aimed at the Danish labour market. While these special ‘intro-Danish’ 
courses are not open to third-country nationals receiving starting assistance or social assis-
tance, they are available to EU citizens in this situation who are residing in Denmark on the 
basis of EU free movement rules. In Germany, EU nationals are exempt from the obligatory 
integration measures, such as language and integration courses, although in principle they 
may attend such course if there are available resources. Basic language courses offered to 
foreigners in Sweden are also open to EU citizens. In Italy, the general legislation on immigra-
tion providing for the implementation of integration measures for foreigners excludes EU citi-
zens, although some regional authorities have put in place integration measures from which 
EU citizens can also benefit, either in general (Campania) or within the first few years of resi-
dence (Puglia). Special measures have also been introduced in Italian schools, as of the 
2010-2011 academic year, to help the integration of non-Italian children stipulating that, as a 
rule, classes should not contain more that 30 per cent of non-Italian pupils. 
 

The Federal Ministry for Interior Affairs in Austria continues to work on a ‘national action 
plan for integration’ and the introduction of a ‘Red-White-Red Card’, which will inter alia re-
quire prospective immigrants to gain knowledge of the German language to A1 level before 
coming to Austria. It would appear that these rules would not apply to EU citizens and their 
family members, although this is not explicitly stated. In Finland, EU citizens and their family 
members who meet the preconditions in the legislation on integration of immigrants and asy-
lum-seekers are entitled to integration measures. As observed in previous reports, such meas-
ures include personal integration plans, which are available on a voluntary basis to all immi-
grants (including EU citizens and their family members) who moved to Finland after 1 May 
1997 and who have been entered into the population register of their home municipality and 
are eligible for a labour market subsidy and/or social assistance The maximum duration of the 
personal integration plan is three years during which subsistence is secured through the provi-
sion of integration assistance. In Portugal, the Plan for immigrants’ integration was approved 
in May 2007 by a Council of Ministers Resolution, and sets out a national strategy concerning 
the reception and integration of immigrants including measures in the fields of employment, 
vocational training, residence, health, education, culture, sport, social benefits and justice. It 
is not stated, however, whether the Plan also encompasses EU citizens and members of their 
families. 

 
As discussed in Section 3.3 below, in Ireland, the Reception and Integration Agency, work-

ing under the auspices of the Department of Justice, supports the repatriation of EU-12 na-
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tionals who do not meet the habitual residence condition for social assistance. Finally, in 
Lithuania, the question of integration support to foreigners living in the country, in addition to 
persons granted asylum, has been the subject of discussion, but has not resulted in any con-
crete actions or legislation. 

3.2 Immigration policies for third-country nationals and the Union preference  
principle 

The economic crisis has resulted in less interest in Member States to adapt immigration legisla-
tion with a view to facilitating labour migration from third countries. For example, in Lithuania, 
previous discussions on relaxing the national rules relating to the admission of third-country 
nationals for employment, referred to in earlier reports, have waned in the light of the eco-
nomic downturn. However, there continues to be an interest in attracting more highly skilled 
migrants to certain Member States (Austria, Czech Republic – see respectively the ‘Green 
Card’ scheme and the ‘Selection of Qualified Foreign Labour’ pilot project facilitating the 
access of integrated skilled third-country nationals to permanent residence, both discussed in 
the 2008-2009 report; Denmark – favourable taxation regimes for key employees and re-
searchers who are migrant workers residing in the country for three and five years respec-
tively). Indeed, the crisis has resulted in some Member States taking measures to encourage 
the return of third-country nationals to their home countries. For example, in the Czech Re-
public, the Ministry of Interior instigated a project (which ended in December 2009), aimed 
initially at lawfully resident third-country nationals, but then extended to those in an irregular 
situation, offering a free ticket and pre-departure and transit assistance in the amount of EUR 
500 for an adult and EUR 250 for a child under 15 years of age, and emergency accommo-
dation and essential food from the period of registration in the scheme until departure from 
the country. In Ireland, a scheme has also been put into place to assist the return of EU-12 
nationals (see section 3.3 below). 
 

The Union preference principle is applied in most EU Member States (Bulgaria, Czech Re-
public, Denmark, Finland, Germany, Ireland, Lithuania, Luxembourg, Malta, Poland, Portugal, 
Romania, Slovakia, Slovenia, Sweden). For example, in Finland, third-country nationals may 
only be issued with a residence permit for the purpose of working in the country if the em-
ployment office is satisfied that issuing such a permit would not prevent a person already in 
the labour market from finding work. Such persons include Finnish citizens, citizens from other 
EU Member States and lawfully resident third-country nationals. While the radical regulations 
in Sweden regarding labour migration from third countries, introduced in December 2008 and 
discussed in the 2008-2009 report, abolish the previous labour market test, a work permit will 
only be granted if it is consistent with Sweden’s EU commitments, which includes an examina-
tion by the Swedish Migration Board that the employer’s recruitment is in conformity with the 
EU preference principle, for example that the job has also been posted on EURES – the Euro-
pean Job Mobility Portal. The rapporteurs for the United Kingdom note that there is no spe-
cific legislation establishing the EU preference principle, which is achieved by virtue of free 
movement of persons’ rules. In a number of Member States (Bulgaria, Czech Republic, Den-
mark, Germany, Luxembourg, Poland, United Kingdom), exceptions are possible in respect of 
certain categories of needed workers. Specifically, in Denmark, when issuing residence per-
mits on the basis of highly qualified employment, the immigration authorities do not consult 
regional councils on employment to determine whether there is available labour in EU/EEA 
countries within the area in question. Nevertheless, the authorities consider the EU preference 
principle as being complied with because there are still administrative and financial require-
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ments imposed on third-country nationals as opposed to EU citizens who may enter Denmark 
and work without restrictions, which, according to the rapporteurs, is a rather questionable 
position. In Germany, the duration of the labour market examination conducted by the Fed-
eral Labour Agency may be different according to the profile of the job and the efforts un-
dertaken to find a suitable worker, and, in Luxembourg, the Immigration Ministry may issue 
work permits to third-country nationals for those sectors that are verified to be experiencing 
recruitment difficulties. In Poland, a relatively large number of categories of workers do not 
require a work permit and thus are not subject to a labour market test. These categories in-
clude artists, sportspersons, certain categories of Turkish workers on the basis of the EU-Turkey 
Association Agreement, and various types of short-term workers, including students, as well as 
third-country nationals participating in cultural or educational exchange programmes. More-
over, as discussed in the 2007 and 2008-2009 reports, it is also possible for persons of Polish 
origin to apply for a document know as the Charter of a Polish National (‘Karta Polaka’), 
which provides free access to the Polish labour market and is largely aimed at individuals 
who live within the territory of the former Soviet Union and who lost Polish citizenship due to 
events connected with the Second World War and the post-war period. 

3.3 Return of nationals to new EU Member States 

As already observed in the 2008-2009 report, there is considerable evidence in some of the 
EU-12 (Estonia, Poland, Hungary, Lithuania) that their nationals are returning home after being 
employed in the former EU-15, a situation that is due to a combination of the economic crisis 
and the availability of higher salaries and improving working conditions at home. Official sta-
tistics in Lithuania refer to 4,821 citizens who ‘re-emigrated’ and declared their return to the 
country in 2009, although the ‘real’ numbers are likely to be considerably higher. In Hungary, 
such anecdotal evidence has focused on members of the Roma minority working in the 
United Kingdom raising concerns regarding their re-integration and housing provision in Hun-
gary especially as many of them sold their properties before departure to cover the cost of 
travel to and accommodation in the host Member State. However, in Latvia, although there 
is no reliable data on returns from the EU-15, it would appear that there are still more nationals 
leaving the country than returning. In Poland, the rapporteur notes that there are no specific 
Polish policies or practices of a general nature aimed at those nationals who return to the 
country after exercising their free movement rights. Unfortunately, no information is provided 
on the return of Romanian nationals to Romania, although, as noted below, there do not 
appear to have been any large-scale returns from Italy where almost 800,000 Romanian citi-
zens live and work. 
 

With regard to the EU-15, this question is viewed as being less relevant in those Member 
States (Austria, Germany), which are still applying transitional provisions and to which there 
were no significant movements in the first place. In Belgium, a government answer to a par-
liamentary question revealed that for the period 2004-2007, three of the top five countries for 
forced removals were EU Member States, namely Romania (11%), Poland (7%) and Slovakia 
(6%) for so-called ‘indirect’ departures, and Romania (24%), Bulgaria (21%) and Poland (18%) 
for ‘direct’ departures. In Finland, due to an increase in unemployment, it would appear that 
the number of workers from other EU Member States has decreased, although no official 
data on this question is available. It should also be noted in this connection that a relatively 
large number of workers from other EU Member States work in the country as posted workers 
within the context of the free movement of services. There appear to have been no signifi-
cant returns of EU-12 citizens from Italy. Indeed, the opposite is the case, with an increase of 
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foreigners recorded in the foreigner population in 2009 as compared with 2008. The two larg-
est groups of foreign nationals in the country are EU citizens, just under 800,000 Romanians 
and nearly 100,000 Polish nationals. 

 
As alluded to in Section 3.2 above, in Ireland, since 2004, the Reception and Integration 

Agency, under the auspices of the Department of Justice, has supported the repatriation of 
EU-12 nationals who do not meet the habitual residence condition for social assistance. The 
implementation of this scheme resulted in the return of 664 persons in 2009, which, however, 
was less than the 757 persons assisted in 2008. The figures for the first two months of 2010 are 
higher than those for the corresponding period in 2009. A large proportion of the returnees 
have been Polish nationals, but since 2007 large numbers of Romanian citizens have also re-
turned: 150 in 2007 (27.8% of the total), 462 in 2008 (61%) and 395 in 2009 (59.5%). 

Finally, as noted in Chapter I, most of the judicial decisions adopted in France in 2009 on 
EU workers concern the nationals of the EU-12 and address their expulsion. 

4. National organisations or non-judicial bodies to which complaints for 
violation of EU law can be launched 

With regard to a few Member States (Bulgaria, Czech Republic, Denmark, Germany, Ireland, 
Lithuania), the rapporteurs explicitly underlined that, with the exception of SOLVIT centres, 
they were not aware of specific national non-judicial bodies to which complaints regarding 
violations of EU law can be addressed, with the exception of general administrative bodies, 
ombudspersons, or trade unions or professional organizations (see also below). Ombudsper-
sons are mentioned in the reports of Czech Republic, Denmark, Portugal, and Romania, and 
their roles are elaborated in the following reports: 
 

• Finland – the Parliamentary Ombudsman and Ombudsman for Minorities, who, in the 
summer of 2009, both investigated an allegation of police discrimination against Bul-
garian and Romanian citizens belonging to the Roma minority. The former also inter-
vened in a case involving the removal by the police of two EU citizens who wished to 
travel to another EU Member State rather than their country of nationality, finding that 
EU free movement rules entitled the persons concerned to travel to any other EU 
Member State; 

• Greece – where there is a particular section of the office specializing in immigrants’ 
rights; 

• Hungary – including a special competence on children’s rights with specific reference 
inter alia to persons entitled to free movement and the right of residence; 

• Latvia – in relation to complaints that concern human rights, including unequal treat-
ment; 

• Luxembourg – the ‘Médiateur’ received numerous complaints dealing with violations 
of EU law, and the Children’s Rights Ombudscommittee monitors the protection and 
promotion of the rights and interests of children as defined in the 1989 UN Convention 
on the Rights of the Child as well as EU measures; 

• United Kingdom – the Parliamentary Ombudsman’s office as well as other ombuds-
men, for example in financial services and banking. 

 
However, the rapporteur for Italy notes that, due to budgetary reasons, municipal ombuds-
persons are no longer operating, which potentially takes away another avenue of redress for 
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EU citizens given in particular that municipal authorities are responsible for registering their 
residence and the concerns in this regard identified in Chapter I. 
 

Moreover, the pertinent role of equality or anti-discrimination bodies is referred to by rap-
porteurs for France and Hungary and in a little more detail in relation to the following Member 
States: 

• Belgium – Centre for Equal Opportunities and Opposition to Racism; 
• Cyprus – the Equality body comprising the Anti-discrimination Authority and the Equal-

ity Authority: 
• Italy – UNAR (National Office against Racial Discrimination); 
• Luxembourg – Centre for Equal Treatment. 

 
Public authorities supervising working conditions (Finland – Occupational Health and Safety 
Authority) or labour inspectors (Slovenia) also play important roles. In Belgium, mediators at 
the federal and community levels are relevant, as is the National Data Protection Commission 
in Luxembourg. The Commissioner of Human Rights Protection (also known as the Ombuds-
man) in Poland is another key state body, although in Slovakia, a similar institution, the Office 
of the Public Defender of Rights is not mandated to deal with possible violations of EU law, 
but only with those complaints alleging infringements of fundamental rights and freedoms. In 
Portugal, it is possible to make petitions to the Assembly of the Republic as well as complaints 
to the Ministry of Home Affairs concerning the actions of the Border and Immigration Service 
and other entities for which the Ministry is responsible. Complaints can also be addressed to 
competent national authorities in Romania, such as the Ministry of Labour, Family and Social 
Protection, or the Immigration Authority.  
 

In a number of Member States, assistance or representation can be sought from the non-
governmental sector, such as trade unions, employer associations, NGOs and advice centres, 
for example: 

• Amnesty International, Caritas Österreich and Helping Hands in Austria; 
• GISTI and CIMADE in France;174 
• Immigrant Council of Ireland, which provides guidance and advice on free move-

ment issues; 
• Caritas Luxembourg and the Luxembourg Open and Joint Action – Human Rights 

League: 
• Legal Clinics Foundation, Legal Bureaux for Foreigners, Helsinki Foundation for Human 

Rights, Institute for Public Affairs, Union of Citizens Advice Bureaux and the Polish Bar 
Council in Poland. 

 
In the United Kingdom, a series of organizations can be approached, such as Citizens Advice 
Bureaux; free legal advice centres or clinics with a catchment area consistent with the local 
authority which funds them; the Joint Council for the Welfare of Immigrants, which cam-
paigns for just immigration laws and also provides assistance to individuals; and the AIRE Cen-
tre, which is a specialist legal advice agency providing advice and assistance on matters of 
EU and human rights law. A further avenue in Ireland is the Eurojus consultant lawyer under 
the auspices of the European Commission. The rapporteur for Sweden observes that the 

                                                      
174  Information provided in the 2008-2009 report. 
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NGOs active on immigration issues work almost exclusively with asylum-seekers and are not 
involved in matters concerning free movement of workers. 

5. Seminars, reports, articles 

As observed in the 2008-2009 report, it is noticeable that there are an increasing number of 
seminars, reports and articles relating to the free movement of workers in some of the EU-12 
Member States. In Cyprus, in October 2009, a national seminar was held on free movement of 
workers, opened by the Minister of Labour, which was then followed by the Network’s con-
ference (see below). Also in Hungary and the Netherlands national seminars were held, or-
ganised by the national experts of the Network. 
 

In Hungary, there have been a number of pertinent research projects of relevance to free 
movement, including a project on the social rights of third-country nationals (2009-2010), fi-
nanced by the European Integration Fund, which included trainings and seminars for officials 
on the applicable rules relating to various categories of persons covered by EU free move-
ment rules. Other projects investigate the emigration of Hungarian nationals to northern EU 
Member States as well as the emigration (actual and intended) of Hungarian health profes-
sionals. In March 2010, the Slovenian Association for European Law organized the Third Con-
ference on European and Comparative law in Ljubljana. A number of EU legal issues were 
discussed, namely free movement, EU citizenship and developments in social security. In Po-
land, two conferences were held in May 2009 celebrating five years of Poland’s membership 
in the EU. 

 
On 9-10 October 2009, the Centre for Migration Law of Radboud University Nijmegen or-

ganized the Network’s annual conference in Limassol, Cyprus, entitled ‘Free Movement of 
Workers in time of Economic Crisis: Common Challenges and Possible Common Responses’. 
At this conference the book: ‘Rethinking the free movement of workers: the European chal-
lenges ahead’, edited by Paul Minderhoud & Nicos Trimikliniotis (Wolf Legal Publishers, Ni-
jmegen) was launched. 

 
Another noteworthy event, organized on the national level, was the June 2009 Immigra-

tion Law Practitioners’ Association (ILPA) seminar on ‘31 Years of Free Movement of Workers in 
the UK’. In April 2009, the TRESS Network also held a EU-wide seminar in Helsinki entitled ‘The 
Coordination of Social Security in Europe – New horizons’. In October and November 2010, 
the Network on Free Movement of Workers, together with the national rapporteurs are pre-
paring three seminars on issues related to free movement of workers in Lisbon (a joint Portu-
guese/Spanish seminar), in Vilnius (a joint Lithuanian/Polish seminar) and in Dublin (an Irish 
seminar). 

 
With regard to important publications, in April 2009, the Centre for European Policy Studies 

(CEPS) published a report on Safeguarding the Rule of Law in an Enlarged EU. The Cases of 
Bulgaria and Romania,175 and, in September 2010, on the legality of the eviction and expul-
sion of Romanian and Bulgarian nationals of Roma origin from France, as well as the EU’s re-

                                                      
175 S. Alegre, I. Ivanova and D. Denis-Smith, Safeguarding the Rule of Law in an Enlarged EU. The Cases of Bulgaria and 

Romania, CEPS Special Report, April 2009, available at http://www.ceps.eu/book/safeguarding-rule-law-enlarged-eu-
cases-bulgaria-and-romania. 

http://www.ceps.eu/book/safeguarding-rule-law-enlarged-eu-cases-bulgaria-and-romania
http://www.ceps.eu/book/safeguarding-rule-law-enlarged-eu-cases-bulgaria-and-romania
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sponse.176 The German Institute for Labour Market and Employment Research also published 
an analysis of the migration of EU-8 Member State nationals to Germany,177 finding that, not-
withstanding the introduction of transitional arrangements, since 2004 the GDP of Germany 
had increased by 0.2 per cent as a result of that EU enlargement. 

Lastly, in the Czech Republic, the Public Administration has created a web portal 
(http://portal.gov.cz/), essentially aimed at Czech citizens travelling abroad, which provides 
very useful information on inter alia the free movement of workers, including advice on what 
to do in the event of termination of employment in a EU Member State. 
 
 
 
 

                                                      
176  S. Carrera and A. Faure Atger, L’affaire des Roms. A Challenge to the EU’s Area of Freedom, Security and Justice, CEPS, 

September 2010, available at http:/www.ceps.eu?book?1%E2%80%99affaire-des-roms-challenge-eu%E2%80%99s-area-
freedom-security-and-justice. 

177   See http://doku.iab.de/kurzber/2009/kb0909.pdf. 

http://doku.iab.de/kurzber/2009/kb0909.pdf
http://doku.iab.de/kurzber/2009/kb0909.pdf
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European Report on the Free Movement of Workers in Europe and 
Report on the Free Movement of Workers in Austria in 2009-2010 

Comments of Austria 

Heinz Kutrowatz, from and on behalf of the Federal Ministry for Labour, Social Affairs and 
Consumer Protection of the Republic of Austria and in his capacity as Representative of the 
Austrian Government in the Advisory Committee on Free Movement of Workers provides the 
following comments to the „European Report on the Free Movement of Workers in Europe in 
2009-2010 “ by the network of independent experts (Rapporteur: Prof. Dr. Kees Groenendijk, 
et al.) of December 2010. 

1. Introduction:  

Austria does not agree with the statement of the experts listing Austria among  those 
countries where more gaps or serious deficiencies in transposition of the Directive have been 
highlighted (category (3)).  From the point of view of Austria the Union Citizens Directive 
(Directive 2004/38/EC) has been transposed into national law correctly and completely as 
well as in time in particular through the Settlement and Residence Act  (SRA) and the Aliens 
Police Act (in effect beginning of 2006), though not always literally. Nota bene: Some 
provisions covering the contents of the Directive 2004/38/EC had already existed before the 
adoption of that Directive and therefore did not have to be transposed.  

Art. 7(3) a-d):  

According to the Report no transposition of these provisions has taken place in Austria with 
the result that the status of EU workers and self-employed persons after the termination of the 
employment relationship remains unclear.  

Remark: This is not the actual legal status of the Austrian law. Art. 7 para 3 of Directive 
2004/38/EG is nearly literally transposed in  51 para 2 of the Austrian Settlement and 
Residence Act (NAG). Thus the Austrian legislation is in accordance with Art. 7 para 3 of the 
Directive.  

Art. 14 and 17:  

Austria does not agree with the statement of the Report saying that with a view to Article 14 
there were no specific national provisions in the laws of Austria and that Art. 17 was not 
transposed in Austria.  

Remark: The contents of Art. 14 of the directive can be found in Article 55 NAG and Article 84 
Fremdenpolizeigesetz.  Art. 17 of the Directive was implemented in Art. 53 a para 3 to 5 NAG 
nearly literally.  

Residence registration requirements:  

In this section the Report mentions that job seekers first have to report their presence in the 
territory within three days of arrival, which does not appear to comply with the requirement of 
a "reasonable and non-discriminatory period of time" in Article 5 para 5 of the Directive.  
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Remark: According to the Austrian law EU citinzens have to report their presence only in case 
of residence for more than three months  (after a time period of four months after entry - see  
Art. 53 NAG). The mentioned time period of three days presumably refers to the obligaton to 
register the place of residence in Austria (§ 3 Meldegesetz). It has to be mentioned in this 
regard, that this provision is no part of the Austrian aliens law and is not implementing the 
Directive 2004/38/EG. The obligation to register the place of residence in Austria has to be 
fulfilled by any person residing in Austria (by Austrian citizens as well).  

Registration with employment agencies and access to employment services:  

In the opinion of Austria the statement of the report “It is usually necessary  in a number of 
Member States for job-seekers to register with the national employment agencies so that they 
can access their services (Austria,,,). ” may be misleading.  

Remark: Nota bene that registration is due to equal treatment, because Austrian job-seekers 
also have to register with the employment agencies to access their services.  

Implications of the METOCK Judgment:  

The Report mentions that in Austria the Metock ruling resulted in an amendment to the 
Austrian Immigraiton Law in the context of Aliens Act Amendment 
(Fremdenrechtsänderungsgesetz 2009 (FrÄG 2009) that took effect on 4 December 2009.  

Remark: The Austrian Aliens Act Amendment (Fremdenrechtsänderungsgesetz 2009) came 
into effect on 1 January 2010, not on 4 December 2009.  

5. Access to work: 

The statement “ The Austrian amendment concerns Sect. 1, § 2/l and § 2/m of the Aliens 
Employment Act the result of which husbands, wives and unmarried minors of EEA-citizens 
(with the exception of EU10-nationals) and Austrians no longer need a work permit to take up 
employment and therefore  have free access to the labour market”  is not correct.  

Remark: The report gives the wrong impression that those family members had only recently 
acquired free access to the Austrian labour market. Quite on the contrary spouses and direct 
descendants (under 21 or dependants) of EEA nationals and of their spouses (except those of 
workers from EU-8 and EU-2 employed less than 12 months) and of Austrian citizens always 
had free access to the Austrian labour market (without the requirement of a work permit) 
since the Accession of Austria to the EEA Treaty in 1994. That right was extended to 
dependent direct relatives in the ascending line of EEA nationals (except those from EU-8 and 
EU-2) and their spouses in 2005.  In 2010 Austria extended that right (of 1994) to the registered 
partners of EEA nationals (except those of workers from EU-8 and EU-2 employed less than 12 
months) or Austrian citizens, but reserved  the right of family members in the ascending line to 
those of EEA nationals (except those from EU-8 and EU-2) and their registered partners 
(Federal Law Gazette No. 135/2009) - thus it would be necessary to name Austria on page 23 
of the report (which concerns registered partnership and de facto partners).  
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1.1. Transitional measures:  

In particular Austria does not agree with the two statements  ” The decision was not subject to 
public debate, notwithstanding…..” and  “The fact that the list in this Verordnung covers 65 
professions with a shortage of labour is felt to imply that the main reason not to abolish 
transitional measures is  to appease the public.” 

Remark: As it was already commented on the National Fiche,  that statement of the report on 
public debate is also not supported by facts. The facts show that the prolongation of the 
transitional measures was discussed in the Austrian parliament and transported also to the 
people outside of the parliament by newspaper articles. The list of 65 professions is only a 
further step in the gradual liberalisation process, but does not imply that the further 
application of the transitional measures is not justified. 

Hendrix Judgement: 

Austria does not agree with the presentation of the judgement of the CJEU in the Hendrix 
case (C-287/05) and the conclusions wich are drawn in the report. The report correctly cites 
on page 75, that the CJEU stated "that Article 39 EC and Article 7 of Regulation No 1612/68 
must be interpreted as not precluding national legislation which applies Article 4(2a) and 
Article 10a of Regulation No 1408/71 and provides that a special non-contributory benefit 
listed in Annex IIa to that regulation may be granted only to persons who are resident in the 
national territory. However, implementation of that legislation must not entail an infringement 
of the rights of a person in a situation such as that of the applicant in the main proceedings 
which goes beyond what is required to achieve the legitimate objective pursued by the 
national legislation. It is for the national court, which must, so far as possible, interpret the 
national legislation in conformity with Community law, to take account, in particular, of the 
fact that the worker in question has maintained all of his economic and social links to the 
Member State of origin." 

Remark: So where the CJEU did not challenge residence clauses for special non-contributory 
benefits under Article X of Regulation No 883/04 and held that only the implementation of 
such provisions must not go beyond what is required to achieve their legitimate objective in a 
special situation like that of Mr Hendrix, the report seems to point out that residence clauses 
for special non-contributory benefits are only allowed under strict circumstances and should 
in principle be repealed. This opinon cannot be based on the Hendrix judgement.  

Of course Austrian institutions take into account the Hendrix judgement on a case by case 
basis but there is no need to amend Austrian legislation. It must also be considered that 
benefits can either be listed in Annex X of Regulation No 883/04 with the consequences 
provided for by the Regulation itself (non-exportation) or not be listed at all but there is no 
way in between. 

3.1. Integration measures  

The Report states: “The Federal Ministry for Interior Affairs in Austria continues to work on a 
national action plan for integration and the introduction of a "Red-White-Red-Card", which 
inter alia require prospective immigrants to gain knowledge of the German language to A1 
level before coming to Austria. It would appear that these rules would not apply to EU citizens 
and their family members and their family members, although this is not explicitly stated.” 
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 Remark: Austria will be introducing the "Red-White-Red" Card. At the moment the 
amendment of the national Aliens law is in the parliamentary procedure and it will probably 
come into effect on 1 July 2011. The "Red-White- Red" card will be available for third country 
nationals - (highly) qualified migrants coming to Austria. The concerning provisions will not be 
applicable to EU citizens entitled to the right of free movement and their family members, 
therefore EU citizens and their family members will not have to gain knowlede of the German 
language to A 1 level before coming to Austria. The provisions for EU citizens entitled to the 
right of free movement and their family members can be found in the fourth chapter of the 
Austrian Settelemt and Residence Act (NAG), there is no provision demanding the kowledge 
of the German language before coming to Austria.  

3.2. Immigration polices for third-country nationals and the Union preference 
principle: With a view to a correct or complete report Austria should be listed among those 
countries applying the principle of Community preference, because Austria has applied this 
principle especially since May 2004.   

3.3. Return of nationals to new EU-Member states 

The second part of the report`s statement “ With regard to the EU-15, this question is viewed 
as being less relevant in those Member States (Austria, Germany) which are still applying 
transitional provisions and to which there were no significant movements in the first place.” 
does not correctly decribe the Austrian situation, because due to the 2006 and 2008 review 
reports of the EU Commission Austria saw the second highest movement from EU-8 and EU-2 
among the EU-15-Member States (as a consequence of the gradual liberalisation policy of 
Austria for EU-8 and EU-2 nationals).  
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Comments by Denmark 
  
  
Statement in the report: 
  
 "Although disadvantageous treatment of third country national family members of EU 
workers is a problem only in a handful of Member States (among them Denmark, the 
Netherlands and the UK), the consequences for the families is most disproportionate. It 
appears that in too many cases these family members are treated with a certain suspicion 
which is not entirely consistent with the rights based approach of Directive 2004/38/EC. The 
fact that the CJEU has upheld the rights of third country national family members consistently 
and over many years is still only just permeating the national administrations of some Member 
States. Fortunately, this is not a problem in the majority of Member States for EU nationals 
though more so for their third country national family members."   
  
Comment: 
  
The rapport does not clarify any further on which substantial grounds this conclusion has been 
made. Is it based on lack in the Danish legislation or administrative practice? Or are there 
other factors? 
  
  
Statement in the report: 
  
 " As Article 3(2)(b) of Directive 2004/38/EC does not provide any indication when a rela-
tionship is to be classed as "durable? and "duly attested?, it is interesting to see how the 
Member States are reading these requirements. In four Member States, i.e. Denmark, Finland, 
France and the United Kingdom, "durable" is interpreted as two years, whereas six months is 
sufficient in the Netherlands."  
  
Comment: 
 
In Denmark "durable" is not interpreted as two years. The starting point is that there is no 
requirement of a certain length of the period of partnership, hence the assessment is made 
on a case by case approach. Normally 1½-2 years would be sufficient. The fact that partners 
have a family life in accordance with article 8 in the European Convention on Human Rights, 
for instance if they have children, would mean that a durable partnership is established. The 
Danish administrative practice in this regard is consistent with the communication from the 
Commission to the European Parliament and the Council on guidance for better transposition 
and application of Directive 2004/38/EC on the right of citizens of the Union and their family 
members to move and reside freely within the territory of the Member States, which states the 
following on this subject matter: 
  
"Partners with whom an EU citizen has a de facto durable relationship, duly attested, are 
covered by Article 3(2)(b). Persons who derive their rights under the Directive from being 
durable partners may be required to present documentary evidence that they are partners 
of   an EU citizen and that the partnership is durable. Evidence may be adduced by any   
appropriate means. The requirement of durability of the relationship must be assessed in the 
light of the objective of the Directive to maintain the unity of the family in a broad sense12. 
National rules on   durability of partnership can refer to a minimum amount of time as a 
criterion for whether a   partnership can be considered as durable. However, in this case 
national rules would need to foresee that other relevant aspects (such as for example a joint 
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mortgage to buy a home) are   also taken into account. Any denial of entry or residence 
must be fully justified in writing and open to appeal."  
  
  
Statement in the report: 
  
 "In Denmark "first-time jobseekers" and in Germany "persons who are staying in Germany 
exclusively for the purpose of seeking labour" are excluded from jobseeker's allowances. As 
the Danish benefit should be considered as facilitating access to employment the rapporteur 
doubts whether the strict exclusion in the Danish legislation is in conformity with EU law. "    
  
Comment: 
  
In contrast to a benefit with the aim of facilitating access to employment/the labour market, 
the Danish social assistance is generally characterized by being the lower social safety net. 
Disregarding unemployment no social assistance can be paid if the applicant has other 
income or assets that can cover maintenance needs, or if there is a spouse, who through 
his/her income or assets can support the applicant (the public care for dependents). 
  
In addition social assistance is characterized so, that assistance shall be provided, although 
the applicant and a spouse is unable to assume a job. It might be in case of illness, abuse, 
maternity, conscription, child-care when no other care facilities are possible or care of 
disabled child. 
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Report on the Free Movement of Workers in Finland in 2009-2010 

  
Comments by Finland 
 

Chapter I, paragraph 3 

 Comment on re-entering:  

According to Aliens Act, section 170, a prohibition of entry may indeed be revoked, upon 
application, in part or in full on the basis of a change in circumstances or for important 
personal reasons. A decision in the matter must be reached within six months of filing the 
application.  

Furthermore, according to section 172 (6), the enforcing authority must confirm with the 
authority who made the decision that the person to be removed still poses a genuine threat 
to public order and security, and assess whether circumstances have changed since the 
deportation decision was made, if a decision on refusal of entry or deportation is enforced 
more than two years after it was made. 

 Comment on procedural safeguards: 

Procedural safeguards do apply even in the case of refusing an entry on person who has no 
registered his/her residence.  Section 167 in the Aliens Act on refusing an entry uses the term 
“may”. There is a specific reason for choosing “may” instead of “shall”. The wording of the 
section leaves room for discretion in each individual case. An overall assessment of the 
personal circumstances is always made before making a decision on refusal of entry. In the 
explanatory memorandum to the bill this is clearly explained. 

 

Chapter II, paragraph 1, Registered partnership and de facto partners 
 Comment on the status of a guardian 

 
"In Finland, the guardian of a minor who is an EU-citizen resident in that Member State is 
treated as a family member." 
 

We are not sure what is implied by this remark. However, we would like point out that 
although a guardian can be registered (or issued with a residence card if not an EU citizen) 
as a family member, an EU citizen may always be registered on his/her own right. -The 
guardian doesn’t have to be treated as a family member, this is merely a possibility.  

 
 Comment on durable relationships 

 
 "In Finland and the Netherlands a relationship is classed as „durable irrespective of its actual 
duration, if a child is born out of that relationship."  
  
One must note that other reasons may also taken into account when assessing the durability 
of the relationship. It is stated in the section 154 of the Aliens Act that , the requirement of 
living together for at least two years does not apply if the persons living in the same 
household have a child in their joint custody or if there are other weighty reasons for it. 
Weighty reasons under section 154(3) could be in practice for example pregnancy, or a 
situation where a Finnish spouse has lived abroad and the period of co-habitation has not 
been fulfilled. This group of persons is considered family members under the Directive. An 
individual assessment is always made. Even situations where the spouses are separated by 
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work or studies or for other reasons, not depending on them, may be considered to constitute 
a weighty reason. Situations where it is impossible, for one reason or another, to prove that 
the spouses live together may be taken into account as other weighty reasons on a case by 
case basis, unless there are special reasons to suspect the reliability of the evidence 
presented of cohabitation. Essentially, the aim is to provide a flexible and applicant-friendly 
interpretation taking into account the applicant’s and his/her spouse’s mutual 
circumstances.  

 

Chapter IV, paragraph 2.2  
 
 Comment on access to social assistance 

 
A few corrections to the text in order to be more accurate:  
 
In Finland, everyone staying in the country either temporarily or permanently is entitled to 
social assistance if there is an acute need. The municipalities pay this means-tested 
assistance if the person concerned is not able to cover the acute expenses by any other 
means. Hence, also job-seekers coming from other Member States, who need financial 
assistance to cover their most basic needs, shall may be granted this form of assistance of last 
resort. Job-seekers can only be removed from the territory if they constitute a threat to public 
order or security or public health, and therefore cannot be removed even though they by 
resorting repeatedly to social assistance provided in the Act on Social Assistance or other 
comparable benefits or in other similar manner during their short-term stay, become an 
unreasonable burden despite the fact that the prohibition on imposing restrictions on 
freedom of movement to serve economic ends in Article 27 of the Directive has not been 
explicitly transposed." 
 
Please note also that although the term “economic ends” is not literally transposed into the 
Aliens Act, the interpretation of the Act is done accordingly. 
 



European Report on the Free Movement of Workers in Europe 
and Report on the Free Movement of Workers in Greece in 

2009-2010 
  
Comments of Greece 
 
Chapter IV, paragraph 1:  
“In Greece legislation provides that the seniority in the public sector of another EU 
State is taken into consideration in order to determine the salary of the employee. The 
recognition of seniority in the private sector is not regulated.” 
 
It should be noted that wage setting in the private sector relies on collective 
agreements between the social partners. In those cases, professional experience is 
taken into account in order to define wages and grade, regardless whether this 
professional experience has been acquired in Greece or any other EU member state. 
The only restriction here refers to the relevance of the professional experience 
acquired. 
 
 
Chapter IV – specific issues  
 2. Sportsmen and women:   

“So far in Greece the post of captain is still subject to a nationality requirement. 
Proposals put forward in 2007 still have not resulted in a change in legislation. In Spain 
a nationality requirement for captains and first mates only applies if the Maritime 
Administration designates the job as one involving the exercise public powers.” 
 
This is not the case anymore. On 24 January 2011, Presidential Decree nr.3 (Chapter 6 
A of the Official Government Gazette) has been issued which modified former 
legislation (presidential decree 12/1993 and 315/1995) concerning access to working 
places on Greek Ships. With the provisions of Presidential Decree nr.3, nationals of 
other European Union or European Economic Area Member States have the same 
access rights to working places in Greek Ships with their Greek counterparts, as long 
as they have adequate command of the Greek language in order to fulfil their duties.  
 
 5. Access to study grants:  

“In Greece the situation is somewhat unsatisfactory as the relevant foundation 
requires Greek nationality of candidates for study grants. This has been criticized by 
the ombudsman..” 

In Greece, several private and public foundations such as the Foundation for 
Research and Technology -under the Hellenic Ministry of Education Lifelong Learning 
and Religious Affairs, the Onasis Foundation and others, offer scholarships and study 
grants open to nationals from EU member states.  
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European Report on the Free Movement of Workers in Europe and Report 
on the Free Movement of Workers in Malta in 2009-2010 
 

Comments by Malta 

 
With regard to footnote 3 on page 11 which reads as follows: 

“Although the need to possess a work “licence” in Malta or a “work permit” in 
Slovenia continues to be problematic in terms of Article 8(3) – see below).” 

and the following extract from page 12: 

“In Malta, a licence has first to be issued for employment, and although this is 
stated to be a formality in that the licence should not be withheld, it may 
nonetheless constitute an administrative impediment to free movement of 
workers.” 

In accordance with its Treaty of Accession to the EU, in order to have advance notice 
of any disturbances on its labour market which could seriously threaten the standard of 
living or level of employment in a given region or occupation, for the first seven years 
following Accession, Malta was allowed to retain its work permit system, even in the 
case of EU nationals, provided that Malta issues permits (employment licences) 
automatically. The Employment and Training Corporation (ETC) issues such licences 
upon application. 

It, therefore, follows that if an EU national is seeking employment, all s/he is required to 
do is apply for an employment licence. This is a mandatory formality in order for that 
person to be able to commence employment.  

In the light of the foregoing Malta contends that the requirement of such a licence 
does not constitute an impediment to free movement of workers. 

With regard to the first paragraph of page 13 which reads as follows: 

Article 14(4)(a)-(b) has been transposed in Belgium, Czech Republic, Cyprus, 
Denmark, Estonia, Finland, France, Greece, Italy, Luxembourg, Netherlands, 
Portugal, Romania, Sweden and the United Kingdom. In Latvia, however, only 
Article 14(4)(a) has been trans-posed and the Article 14(4)(b) derogation relating to 
job-seekers does not appear anywhere in the implementing regulations, while in 
Malta, transposition does not explicitly refer to family members thus placing them in 
theory at a greater risk of expulsion, although the authorities dispute this contending 
that family members of employed EU citizens or job-seekers are treated in the same 
way. 

For the sake of clarity, Malta will be amending its legislation to include such provision. 

With regard to the last paragraph of Chapter I, page 21 which reads as follows: 

With regard to the question of remedies, the limited jurisdiction of the new CCE – 
Conseil du Contentieux des étrangers in Belgium in respect of the residence of EU 
citizens and their family members (reported in 2007 and 2008-2009) has been the 
subject of challenge in two decisions before the Council of State, which, however, 
has refused to make preliminary references to the Court of Justice of the EU 
concerning the compatibility of the Belgian leg-islation with Article 31 of Directive 
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2004/38/EC. Finally, ambiguities regarding the transposition of procedural 
safeguards in Malta are noted by the rapporteur. 

For the sake of clarity, Malta will be amending its legislation as regards such procedural 
safeguards. 

With regard to the first paragraph on Registered partnership and de facto partners, 
page 23, which reads as follows: 

From the information provided in the national reports, it follows that registered 
partners do not benefit from the rights in Directive 2004/38/EC in Estonia, Germany, 
Greece, Hungary, Ireland, Latvia, Malta, Poland, Slovenia and Sweden. Durable 
relations are, however, covered by the free movement rules in Ireland and Malta - if 
they do not conflict with Maltese public policy, which is classified as an extremely 
vague qualification by the rapporteur – and Sweden. 

Malta indeed facilitates the entry and residence of a person who is in a durable 
relationship with an EEA national, if such person wishes to accompany or join the EEA 
national concerned when the said EEA national is or will be exercising any of his / her 
Treaty rights in Malta. In this context, public policy, apart from the notions expressed in 
the rulings of the European Court of Justice (ECJ) is referring to those relationships which 
are not recognised by Malta. 

 

With regard to the first paragraph of page 48 on Language requirements which reads as 
follows: 

In at least four Member States proof of knowledge of more than one language may 
be required for appointment in the public service. Although EU citizens now have 
formal access to the public sector in Luxembourg, applicants are still required 
knowledge of three languages (Lëtzebuergesch, German and French) and they 
have to pass a test of Luxembourg history as well. Two languages are required in 
Malta (Maltese and English), Finland (Finnish and Swedish) and for certain teaching 
jobs in Ireland. Interestingly, the Irish report mentions that on the job training in 
Gaelick (the Irish language) is pro-vided after appointment in the national police 
and the military. Justification for requiring knowledge of more than one language 
are the necessity to communicate with members of the public (in all four Member 
States) and constitutional obligation or the government‟s policy to promote use of 
the nation-al language (Ireland or Malta). In Italy and Romania in certain border 
regions the knowledge of the language of minority population living in those areas 
may be required. The same applies for Spain but the Supreme Court in 2009 has 
struck down requirements to speak the regional language in the legislation 

Malta would like to clarify that the current language requirements stipulated in the 
Public Service Management Code (which has the legal status of a Directive1 in terms of 
article 15(2) of the Public Administration Act (Cap. 497)) are that applicants have to be 
conversant in both official languages, namely Maltese and English, unless exceptional 
circumstances warrant that either of the official languages is waived to the satisfaction 
of the Public Administration Human Resources Office. 

                                                      
1 Legal instrument used in national law in connection with the Public Administration Act to give effect to a 
measure as regards matters concerning the Public Service/Sector. 
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With regard to the following paragraph on page 49 which reads as follows: 

2.3 Recognition of professional experience for access to the public sector 

This is not a topic which seems of great interest in the Member States. In a lot of 
Member States there is no specific legislation on the recognition of professional 
experience for access to the public sector (Austria, Belgium, Czech Republic, 
Estonia, Finland, Germany, Latvia, Malta, Netherlands, Portugal, Slovenia, Sweden 
and the UK). The general rules on recognition of diplomas and experience 
acquired in other Member States apply to jobs both in the private and the public 
sector. In Lithuania and Romania this issue has no practical relevance, since the 
civil service in those countries is almost completely restricted to nationals of those 
countries. 

Malta wishes to point out that the Public Service Management Code (which has the 
legal status of a Directive in terms of article 15(2) of the Public Administration Act) 
stipulates that: 

Previous accredited experience, whether gained within the Public Service, or with a 
local / foreign employer, is reckonable for the purpose of satisfying eligibility criteria 
when a person is applying through a public call for applications for a post or 
position in the Public Service and is also taken into consideration when awarding 
marks during the selection process. 

With regard to the following extract from the last paragraph on page 62 on Sportsmen 
and women which reads as follows: 

…Similarly in Malta in football a home grown requirement acts as a quota against 
any more than three non home grown players in any team at a time. Quotas limit 
EU national players to one in basketball, two in volleyball and three in handball. In 
rugby to play for the national team the player must have parents or grandparents 
who are Maltese or have resided in the country for the receding 36 months… 

Malta notes that the Commission’s Communication on “Developing the European 
Dimension in Sport” states: 

“Sporting rules normally concern the organisation and proper conduct of 
competitive sport. They are under the responsibility of sport organisations and 
must be compatible with EU law. In order to assess the compatibility of sporting 
rules with EU law, the Commission considers the legitimacy of the objectives 
pursued by the rules, whether any restrictive effects of those rules are inherent in 
the pursuit of the objectives and whether they are proportionate to them. 
Legitimate objectives pursued by sport organisations may relate, for example, to 
the fairness of sporting competitions, the uncertainty of results, the protection of 
athletes’ health, the promotion of the recruitment and training of young athletes, 
financial stability of sport clubs/teams or a uniform and consistent exercise of a 
given sport (the “rules of the game”).” 

“In the area of professional sport, rules entailing direct discrimination (such as 
quotas of players on the basis of nationality) are not compatible with EU law. On 
the other hand, rules which are indirectly discriminatory (such as quotas for locally 
trained players), or which hinder free movement of workers (compensation for 
recruitment and training of young players), may be considered compatible if they 
pursue a legitimate objective and insofar as they are necessary and 
proportionate to the achievement of such an objective.” 
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Malta is of the opinion that the home grown rule provides both for the free movement 
of workers and the development of the sport. The reason being that there is no 
limitation on the amount of players that a club can register with it from an EU Member 
State.  

The issue of playing eight home grown players at any given point in time during a 
football game is a necessary policy and not a restriction and must be interpreted within 
the variables which affect Maltese sport. Without such intervention all local football 
clubs of the Premier and First Division will end up with no home grown players in their 
lists, thereby eliminating all space for homegrown players to have an opportunity to 
reach the highest echelons of football. This in turn will signify the winding down of the 
training and education programmes and facilities and this inturn will signify the end of 
local sports at competitive levels.  

In this context, it is considered that the home grown rule is the only possible policy for 
securing the legitimate objectives of local sports. This policy is also considered 
proprotionate to its objectives because it does not limit the freedom of movement of 
workers and it offers an incentive for all players on the team list to work harder for their 
selection in the line up and ensure that smaller clubs maintain incentives for 
training and developing sport talent.  

 

 

 

 
 



European Report on the Free Movement of Workers in Europe 
and Report on the Free Movement of Workers in Slovenia in 

2009-2010 
 
Comments of Slovenia 
 
Chapter I 
 Introduction 

We have to strongly disagree with the general assessment that the transposition of the 
Directive 2004/38/EC in Slovenia is partial or incomplete with more gaps or serious 
deficiencies in transposition. The few deficiencies identified had no major impact on 
the free movement of the EU citizens and their family members, because majority of 
them apply to rare and exceptional situations in which free movement beneficiaries 
could find themselves. 
 
Footnote 3 and the paragraph on Article 7(3)(a)-(d) 
It is incorrect that the EU national needs to possess a work permit in order to be issued a 
registration certificate. Aliens Act of the Republic of Slovenia states that the EU national 
who intends to take up employment or work or is employed or works in the Republic of 
Slovenia may be issued a registration certificate if he or she has (among other things) 
has a valid work permit, where so required by the law regulating the employment and 
work of aliens. However, Employment and Work of Aliens Act clearly states that the 
nationals of EU, as well as nationals of EEA member states and Swiss confederation 
have free access to the slovenian labour market, which means that they can work or 
be employed without a work permit. This is also stated on the page 34 of the report. 
However in order to avoid future uncertainties, the relevant articles of the Aliens Act will 
be amended. 
 
Paragraph on Article 8(3), first indent 
Regarding the retention of the status of worker or self-employed person, amendments 
of the Aliens Act are forseen for later this year, which will broaden the retention of the 
status, which will allow them to obtain permanent residence before completion of a 
continuous period od five years of residence.  
 
Paragraph on Article 14(4)(a)-(b) 
It is true that there are no specific national provisions transposing Articles 14(4)(a) and 
(b), however relevant article of the Aliens Act clearly states the circumstances, in which 
an EU citizens and family members can be deported and which are in compliance with 
the provisions of the directive. 
 
Chapter II 
 Definition of family member 

With the legislative amendments to the Aliens Act, foreseen for later this year, the 
definition of family members will be amended in a way to additionally include married 
children and registered partners. 
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Report on the Free Movement of Workers in Sweden in 2009-2010 

 
Comments of Sweden 
 
Chapter II, paragraph 1 

 Definition of a family member: registered partnership and de facto partners  

What is said about Sweden and registered partners is not correct. In Sweden registered 
partners do benefit from the rights in Directive 2004/38/EC. The Registered Partnership Act 
ceased to apply at the end of April 2009. This means that it is not possible to register a new 
partnership. However, a partnership that has already been registered continues to be a 
partnership until such time as the partnership is dissolved or converted into a marriage. The 
provisions in the Aliens Act applicable to those who have entered into marriage also apply to 
registered partners.  
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AUSTRIA - NATIONAL FICHE  
 
The economic crisis led to unemployment but it has been less 
dramatically as anticipated. Due to the transitional measures 
Austria still is applying, there was no massive immigration by 
EU8- and EU2-citizens in the previous years and (therefore) no 
massive exodus in 2009. The German citizens are not only the 

largest group of Union citizens living in Austria but also the largest group of “foreign” workers in 
Austria. Maybe due to the worse situation in Germany, they still to Austria to work. But it has to 
be mentioned that the importance of migration within the political debate did not change.  
 
Political parties, trade unions and employers do not discuss about the EC law’s free 
movement of workers but about asylum. Neither the prolongation of the transitional measures 
nor ECJ case law caused any public debate.    
 
The areas in which there do not appear to be substantial problems for EU workers in Austria 
include: 

 The “key worker”-restriction does not apply to Union citizens. 
 The Metock decision was implemented by an amendment of the Settlement and 

Residence Act and by a change in the Constitutional Court´s case law. Nevertheless 
the Constitutional Court and the Administrative Court still are quite restrictive as regards 
the settlement of family members of Austrians. 

 No specific problems regarding jobseekers are reported or discussed in the public nor in 
the academic literature. 

 Marriages of convenience have always been in the focus of the authorities and the 
legislation; Art. 35 Directive 2004/38 was implemented from the very beginning. 

 Union citizens do not have to apply for a working permit and there is equal treatment 
as regards access to employment in the private sector as well as in the public sector.  

 As regards frontier workers, there are no problems reported. 
 The ECJ decision Slanina (C-363/08) regarding family allowance is guideline for a lot of 

decisions. Former discussions about that topic stopped. 
 
The main problem areas for EU nationals exercising EC-law rights in Austria are similar to those 
of the last few years: 

 Even if the Federal Ministry for Interior Affairs is working on a “national action plan for 
integration”, there is no valid “immigration policy” for third-country nationals by now 
(and for the last years).  

 As regards sports, there seem to be problems within the regulations concerning 
football, basketball, fistball and tennis. 

 The transitional measures are mainly based on political will but on scientific evidence; 
nevertheless there wasn´t a special debate about that. Although Austria applies these 
transitional measures (mainly to prevent public debate?), the Austrian labour market is 
not closed for new EU8- or EU2-citizens: According to the “Fachkräfte-Bundeshöchst-
zahlenüberziehungsverordnung” and the 
“Bundeshöchstzahlenüberziehungsverordnung” a great number of professions are 
open for them.  
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 One problem is pending for years now:  Civil servants and contractual employees to 
public service receive an automatic salary increase all two years. The exact date is 
fixed by the so called “Vorrückungsstichtag”. This date is ascertained in a complicate 
procedure which is laid down in Sect. 12 Salary Act and Sect. 26 Contractual Employed 
Civil Servants Act. The government is working on a solution for implementing ECJ-
decision Huetter (C-195/98) as regards age-discrimination. No activity is to be seen as 
regards prior Turkish working periods.  And since there are only a few Swiss or Turkish 
citizens working as university professors in Austria, there is no pressure to solve the 
problem of Sect. 50a § 4 Salary Act.  

 



National Fiche of the European Report on Free Movement of Workers for the period 2009-2010 

Comments of the Austrian Delegation of the Technical Committee 

 

 

1) The statement " Neither the prolongation of the transitional measures nor ECJ case law caused any 
public debate."  of the independent network expert (i.e. last phrase of the first paragraph of the 
National Fiche)  is not supported by facts. The facts show  that the prolongation of the transitonal 
measures was discussed in the Austrian parliament and transported also to the people outside of the 
parliament by  newspaper articles, which were not very extensive because of the general consent on 
prolongation of the transitional measures.  

 

2) The statement " The transitional measures  are mainly based on political will but on scientific 
evidence"  (third bullet point in the lower part of the National Fiche) is also not supported by facts. 
The facts show  that evidence for the necessity to prolong the transitional measures was delivered to 
the EU Commission together with the notification before May 2009 and accepted by the EU 
Commission  as sufficient in June 2009. That evidence (Paper of Arguments) also took into account 
scientific research. As it was stated under our comment No.  1 above, there was indeed a public 
debate on the prolongation of the transitional measures.  

3) As far as the first five phrases of the statement contained in the fourth bullet point in the lower 
part of the National Fiche ( „ One problem…….The government is working on a solution for 
implementing ECJ Decision Huetter (C-195/98) as regards age discrimination.“) are concerned, the 
facts show that the problem of the exclusion of working times before the age of 18 years for the 
automatic  salary increase has been solved; the ECJ decision Huetter (C88/08) has been implemented 
with Federal Act 82/2010.  
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BELGIUM - NATIONAL FICHE 

Reinforced by the presence of the European institutions in 
Brussels, Belgium has a long experience in matters of free 
movement of European citizens and members of their family. 
 
This is not to say that everything is “perfect” in Belgium in 

matters of free movement of persons, but there is nevertheless a strong experience and 
“acquis communautaire”. However, major practical problems may still occur.  
 
For instance, several sources show that national official languages are sometimes required 
when not necessarily used. Even though no case law is reported, this may lead to great 
difficulties in practice.  
 
In 2009, migration was an important part of the political agenda. This topic is, among others, 
one of disagreement between the two parts of the country: the North (Flanders, Dutch 
speaking) and the South (Wallonia, French speaking). 
 
Labour laws (such as working permit) and cultural integration (such as language 
requirements) are regional and community competences. However, migration (residence 
permit) and most of the social security and taxes are still federal competences. 
 
After more than one year of negotiations, the federal government came to an agreement on 
regularisation of irregular migrants. On 19 July 2009, Governmental Instructions were given to 
the Department of Federal Immigration with several criteria for the regularisation of irregular 
migrants. Due to a lack of legal basis, those Instructions were cancelled by the Council of 
State on 9 December 2009.  
 
Even though the Instructions did not directly affect EU citizens, they might have been of 
indirect interest for the public debate on question of migrant workers, and also for some EU 
legal points like the status of third country family members. 
 
This leads to a general question: today, in EU Member States, is it still necessary and 
opportune to give the management of EU citizens status to the same Office and 
administration than the one competent for migration policy, or would it be better to ask all 
Member States to give a Ministry or Secretary of State competence of EU questions? The 
following areas do not seem to be problematic for EU workers in Belgium: 
 
 General conditions of entry and residence for EU citizens. It is different for third country 

nationals family members (infra) 
 General access to employment and condition of employment (non-discrimination) 
 Public service employment 
 Sources of information, advice and assistance 

 
EU workers and citizens exercising Treaty rights still see problems in: 
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 Third country national family members, including third country national family members of 
a Belgian due to the assimilation principle with the family members of an EU citizen under 
the Belgian law 

 Interpretation of the need of “sufficient resource” for citizens and of “dependency” for 
family members 

 Some language requirements in practice 
 
In 2009, three issues are related to specificities in the Belgian law but are of interest for all EU 
Member States. 
 

Procedural Question for the Rights of Citizens 
In 2009, the Council of State confirmed the limited power given by the Belgian law to the first 
instance jurisdiction (the Council for Alien Disputes) in Alien’s cases, even regarding EU 
citizens. This limited control of legality being in conformity with “an examination of the legality 
of the decision as well as of the facts and circumstances” as provided by Article 31.3 of the 
Directive 2004/38 is disputable. 

1. The question of Reverse Discrimination and the Belgian Assimilation Principle 
In order to avoid reverse discrimination, the Alien Law states that EU law will apply to the 
family member of a Belgian. This is the Belgian Assimilation Principle. However, the extension 
of this assimilation principle is not clear in the case law. In a majority of cases, courts come to 
the conclusion that this assimilation principle does not apply without movement. If this is the 
case, the Belgian assimilation principle, frequently used as an example, would lose any “effet 
utile”. 

2. Discrimination and Purely Internal Situation 
Workers facing discriminations in a purely internal situation will not find help at the ECJ (Case 
C-21/06, Flemish Care Insurance). Neither will they at a national level if, like the Constitutional 
Court of Belgium, the national judge considers that this discrimination has to be solved by the 
legislator (Belgian Constitutional Court, 21 January 2009, Flemish Care Insurance). 
 
Should the worker go to Strasbourg (ECtHR) claiming Gaygusuz and Koua Poirrez cases or 
should the EU law and case law evolve, slowly but surely, to take into account intra-national 
(regional) legislation and institutions and intra-national movement? 



Free movement of workers 

National report 2009 – 2010: Bulgaria 

 

February 2011 1/2 

 
 

BULGARIA - NATIONAL FICHE 

In 2009 and the first half of 2010 some of the problematic 
discrepancies and gaps of non-transposition identified in previous 
reports persist, but there are also issues resolved.  
 

 
 
Major changes include: 
 
 Amendments of March 2010 introduced a specific procedure when a visa is denied to a 

family member of an EEA citizen. There is obligation to provide reasoning when entry and 
residence is denied to EU citizens and their family members, as well as judicial review over 
these acts of the Bulgarian authorities. Furthermore, the Ordinance on the Conditions and 
Order for Issuance of Visas and Determination of the Visa Regime contains several 
provisions that facilitate the issuance of visas to third-country national family members of 
EEA citizens.  According to Article 13 (2) of the Ordinance, the only documents required to 
be presented with their visa applications is evidence regarding their family tie. Under Article 
19 (1) they are explicitly exempted from the obligation to present evidence for means of 
subsistence, housing and transport; 

 There are legal amendments under way regarding the Attorney’s Act, which so far has 
envisaged (Articles 11 – 19a) that a lawyer who is an EU, EEA or Swiss citizen is allowed to 
practice in Bulgaria only together with a barrister from the Bulgarian Bar. On 09 June 2010 
draft amendments were adopted at first reading in the national parliament. They aim to 
minimize the restrictions on the exercise of the lawyer’s profession in Bulgaria by attorneys 
from EU Member States. The issue will continue to be an object of further follow-up once 
the final law is adopted; 

 The Code on Social Security was amended in order to make possible transfer of pension 
rights from/to the special pension scheme of the European Communities. Amendments 
published in State Gazette No19 of 09 March 2010 introduced a special Part Two in the 
Code on Social Security – “Interaction with the Pension Scheme of the Communities”; 

 Infringement proceedings against Bulgaria in Commission case 2007/4881 were closed on 5 
May 2010 as Bulgaria changed its legislation regarding taxation of non-resident tax payers 
to eliminate discrimination in determining the basis of assessment of income taxation  

 
With regard to the expected changes in national law regarding the scope of family 
members, the new Family Code in force since 01 October 2009 does not provide a 
regulation for a (certified) factual partnership and therefore does not treat it as equivalent to 
marriage. 

 
Specific issues of concern that persist from the previous year are as follows: 
 
 The Law on the Entry, Residence and Departure of the Republic of Bulgaria of EU Citizens 

and the Members of their Family makes no reference to a right of residence over 3 months 
of documented job-seekers; 
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 There is no transposition in Bulgarian law of Art.14 (4) (b) of the EU Citizens Directive 
providing that “Union citizens and their family members may not be expelled for as long as 
[they] can provide evidence that they are continuing to seek employment and that they 
have a genuine chance of being engaged”; 

 Reverse discrimination against family members of Bulgarian nationals;  
 There is a substantial mistake in the transposition of the main rule regarding eligibility for the 

right of permanent residence under Art.16 and Art.17 of the EU Citizens Directive. Art. 16 
LERD provides that an EU citizen or his/her family member who is an EU citizen is given a 
permanent residence certificate, if that person has resided continuously in the Republic of 
Bulgaria for five years and he/she fulfills any of the requirements under Art.17 of the EU 
Citizens Directive.   

 
In 2009 and the first half of 2010 there continues to be little legislative, administrative, judicial 
and research practice in respect of the operation of the rules on free movement of workers 
in Bulgaria. In 2009 as well as in the first half of 2010 judicial practice in Bulgaria related to 
Directive 2004/38/EC concerns predominantly cases of exit bans imposed on Bulgarian 
citizens and their conformity with Article 4 (1) and Article 27 (1) of the EU Citizens Directive.  
 
While explicit legislative changes in the Law on the Bulgarian Identity Documents took place 
in October 2009 in order to delete grounds for imposing exit bans that contradicted the EU 
Citizens Directive, in 2010 the Sofia City Administrative Court ruled that exit bans are still 
imposed arbitrarily without a proper examination of the individual facts in the case.  

 
Although the number of EU citizens from other Member States working and resident in 
Bulgaria is still small and application of the rules limited, Bulgaria has been exerting efforts to 
improve the transposition of the Community provisions into national law. Problematic issues 
will continue to be an object of further follow-up and reporting.  
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CYPRUS - NATIONAL FICHE  
 
The current economic crisis is beginning to creep into the 
immigration and employment debates in Cyprus. 
Unemployment is climbing upward, even though it 
remains low according to EU standards; it has doubled 
over the last years and stands at 6.2%.  
 
There have been significant job cuts and down-sizing in 

the tourist (hotel and restaurants) and construction sectors, the most important 
economic sectors.  Some trade unions are calling for restrictions in the employment of 
TCNs; some have even called for restrictions against EU citizens. Some fringe extreme 
right groups and initiatives have emerged connecting unemployment to the 
employment of migrant workers. Media report that many EU citizens are leaving Cyprus 
to improve their livelihoods. 
 
The key issues affecting free movement of workers in Cyprus are: 
Firstly, the implementation of the law in November 2007 is proceeding in a more 
functional manner. However, there are considerable backlogs which are causing delays. 
Interior Ministry officers claim that this is steadily being reduced. The long delay in 
securing an appointment to obtain the registration certificate and documentation to 
evidence the rights of workers and their families, including permanent residence remains 
a problematic area. 
 
Concerns have been raised as to the implementation of the rights of EU citizens working 
or visiting Cyprus, their partners and family members. Questions about worker rights and 
equal treatment of EU citizens and their partners and families are raised by trade unionists 
who argue that the delays in registration result in discrimination and disruption in labour 
relations, non-compliance with collective agreements and labour standards, as well as 
various daily problems. However, employers and Ministry of Labour officials point out that 
in general the system operates smoothly with few problems or complaints of 
discrimination.  
 
The third issue relates to equal treatment and human rights violations of Lesbian/ Gay, 
Bisexual and Transsexual persons in the exercise of free movement, arising from the failure 
to regulate same-sex marriages and registered relations in Cyprus. This was highlighted by 
a recent decision of the Cypriot Equality Body, which found that the failure to regulate 
the subject results in various forms of discrimination against LGBT Union citizens, on the 
ground of sexual orientation and nationality, which in turn creates effective obstacles to 
free movement and family reunion with third country nationals. 
 
The issue of reverse discrimination seems to be on its’ way to resolution following the 
Ministerial Committee for the Employment of Aliens decision on 28.8.2009 that all matters 
of entry and stay in the Republic of family members of Cypriots will be decided on the 
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basis of the respective conditions for family members of other EU citizens as provided in 
Law 7(1)/2007. Nevertheless, family members who are third country nationals continue to 
be discriminated in different ways. 
 
The issue concerns the territorial application of the Directive given the de facto division 
of Cyprus, which restricts the force of the law to the application to “the area under the 
control of the Republic”, refers to the suspension of the Acquis in the northern occupied 
territories. However, this provision has resulted in problems in the implementation of the 
principle of free movement, given the accession to the EU of a divided Cyprus. It is noted 
that the question of free movement acquis was a thorny issue during the negotiations to 
resolve the Cyprus problem between the two community leaders in the recent intensified 
negotiations.1  
 
The Republic has enacted legislation purporting to transpose the recognition of diplomas 
Directives, by introducing a unified law. Also it amended the relevant regulations 
introduced and made including the sectoral changes of membership in the various 
professional associations and the job descriptions.  
 
However, there are still reports of barriers to access to certain professions, which either 
maintain bureaucratic obstacles and delays via the non-recognition of diplomas of 
institutions in other EU member state, or excessive language requirements in the in job 
descriptions, or examination to attain the relevant professional diploma available only in 
Greek, when there is no language requirement in the job. There are complaints before 
the Equality Authority; however, authorities claim that they have received no complaints, 
nor have they seen any complaints before SOLVE IT. 
 
Finally, despite the more positive approach by the Minister of Interior who has created a 
more positive general climate in the treatment of migrants, NGOs have raised questions 
about the conditions of detention and expulsion of foreigners, including EU citizens.  
The main problem areas for EU nationals exercising Treaty rights in Cyprus over this year 
have remained fairly consistent with those of preceding years: 
 
 Delay in dealing with applications for residence certificates, including permanent 

residence documents; 
 Wide spread discrimination faced by third country national family members; 
 Difficulties in accessing social benefits and/or exporting them; 
 Access to employment, particularly lower skill jobs there are no substantial problems for 

EU workers; however there barriers in the more qualified sectors. Public service 
employment – there are no EU nationals in public service, except public education, 
which has some Greek nationals. The language barrier is the main obstacle to access.  

                                                      
1 In March 2010. The Turkish-Cypriot leader, Mr. Talat, had included in his non-paper submitted before the 
talks a provision claiming that the settlement must accord Turkey and Greece equal treatment, including 
enjoyment of the four freedoms (i.e. the free movement of goods; capital; services; persons) until Turkey 
becomes an EU member. However, this provision, amongst others, was immediately rejected by the Greek-
Cypriot political leadership as being contrary to the Acquis. 



Free movement of workers 
National Report 2009 – 2010: Cyprus 

February 2011 3/3 

 The increasing number of double taxation agreements with other EU Member States is 
likely to have a positive impact on workers’ rights; 

 There is some sources of advice and assistance for EU nationals working in Cyprus and 
some efforts by the trade unions to reach out to them; however information and 
assistance remains a serious problem. 

 The strong state regulation of the labour market to areas of key public interest (e.g. 
health, some professional services etc) seems to be preventing EU nationals’ entry into 
the labour force. 
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CZECH REPUBLIC - NATIONAL FICHE  
 
There are more then 420 000 foreigners with a 
residence permit in the Czech Republic (CR), which 
form more than 4 % of the population of the Czech 
Republic (figures are due to May 2010). The number of 
foreigners is slightly lower than in 2008. Almost 40 % of 
the foreigners have permanent residence permit, most 

of them reside in the capital city. The largest number of foreigners from EU Member 
States is composed by Slovak and Polish citizens (71 392 and 18 572), third country 
nationals are originally mainly from Ukraine, Vietnam and Russian Federation.  
 
Although there were elections in 2010, the issue of migration (or integration) was not 
raised as an issue of interest. The only political (not public) debates were led in the 2009 
in connection with reduction of number of jobs in connection with the stagnating 
economics which led to unemployment of mainly third country nationals - workers. The 
Ministry of Interior realized a project to prevent illegal stay of the TCN in the Czech 
Republic. The issue of EU nationals and their family members was not an issue of public or 
political debates at all. The Czech Republic does not apply transitional measures.  
 
There were not many developments in the legislation on free movement in 
2009/beginning of 2010 comparing to rapid changes which were done in previous years. 
A large draft law which will change the Foreigners Residence Act (FoRa) was prepared in 
2009, it is now debated by the Government and then it will be submitted to the 
Parliament, which will decide on it. There are not many changes regarding the issue of 
free movement of workers in the draft law. 
 
One very important legal development which effects also the free movement legislation 
took place in 2009. A general antidiscrimination norm, Antidiscrimination Act, was 
adopted. The adoption of this act was connected to lively debates since it was 
submitted to the Parliament in 2007. The law is created as a general antidiscrimination 
instrument of the national legislation. Although the remedies against discrimination in free 
movement of workers´ legislation was well covered in the area of employment, the new 
act is a necessary general norm. 
 
The Directive 2004/38/EC is transposed into the FoRa. Although there are still some 
relatively minor problems with the transposition, an important problem is the complexity 
of the act and its constant changes. The Foreign Police uses also an internal circular 
which is not publicly available but influences interpretation of the FoRa too. Although the 
respective authorities do enable access to information either through websites (many 
information are available in English, also in some other languages) or e.g. through 
announcements in the offices of the Foreign Police, the complexity may cause problems 
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in correct application of the Directive (source: decisions of courts, Public Defender of 
Rights).  
 
The main problems in transposition may be seen mainly in the following aspects: 
 
Entry, residence and departure of the EU citizens:  
 
1) CR requires more documents to be submitted with an application for a registration 

certificate than the Directive allows for (photographs, accommodation; Sec. 87a 
FoRa), which is not in compliance with Art. 7 (1) of the Directive.  

2) when deciding on expulsion only inadequate impact to private or family life of the 
foreign national is taken into account before taking the decision, while Art. 28(1) 
provides for a more extensive list of grounds.  

3) (and this is more a problem of application) the notion of public policy is transposed 
to FoRa as an “abstract legal concept”. Although the interpretation of the legislation 
which has its basis in the EU law must be done “euro-conformaly” (i.e. in compliance 
with the obligation arising from the EU law), problems may appear.  

 
The necessity of euro-conformal interpretation was assured by Judgment of the Supreme 
Administrative Court from August 13, 2008, No. 2 Azs 45/2008-67, the necessity of euro-
conformal interpretation of the public policy notion as such was mentioned by the 
judgment of the Supreme Administrative Court from August 13, 2008, No. 5 As 51/2009–68. 
 
Entry, residence and departure of TCN family members: 1) CR requires more documents 
to be submitted with an application for a residence card than the Directive allows for 
(photographs, accommodation; Sec. 87b FoRa), which is not in compliance with Art. 7 
(21) of the Directive. 2) FoRa does not cover situation of dependent direct relatives of 
students who are not members of household of the EU citizen (Sec. 15a FoRa), which 
means an incorrect transposition of Art. 7(4) of the Directive. 
 
Other problems which may appear are connected with the implementation of the free 
movement legislation in the area of social security. It may be connected to the practice 
of the relevant authorities, who do not always have all information or understand the 
issue well due to the complexity of the legislation (e.g. social benefits). Also 
understanding what the scope is of the benefits on which the regulation 1612/68 applies 
by the authorities may be a problem. There were no cases dealt with by higher courts on 
this issue, which of course does not mean that there are no problems. Another problem 
seems to appear in the sport sector in connection with the case of ECJ C-325/08 
(Bernard case).  
 
Another problem which appeared in the area of FMW in 2009/10 was the checks on the 
borders with Germany, which appeared to be quite frequent. There were tens of 
complaints against the border checks by German authorities who checked cars or 
intercity buses regularly. Respective authorities (e.g. Ministry of Interior) deal with the 
issue. 
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The areas in which there do not appear to be substantial problems are e.g.: 
  
 Access to employment – there is no discrimination against EU nationals in the labour 

market in the law, there are no complaints at higher courts on this issue; 
 Public service employment – it seems that EU nationals are excluded from public 

service posts where there is a need for special allegiance, there are no complaints at 
higher courts on this issue; 

 
The main problem areas seem to be: 
 
 Requirement of more documents then the Directive 2004/38 allows for; 
 Complexity of laws. 
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DENMARK - NATIONAL FICHE 
 

 

 

(A) Residence rights 
Overall, the transposition of the provisions of Directive 2004/38 has not given rise to problems 
in Danish immigration legislation.  
 
The Aliens Act1 applies to EU/EEA citizens both regarding general and specific sections. 
However, the provisions of the Act apply to EU/EEA citizens only to the extent this is in 
accordance with EU law, cf. Section 2 (3) emphasizing and highlighting the prevalence of EU 
law in case of any conflict or divergence with the Act. Aliens Act Section 2 (4) provides the 
legal basis for the Minister of Refugee, Immigration and Integration Affairs to set out more 
detailed provisions on the implementation of the EU rules on free movement. This has resulted 
in the EU Residence Order2 which is the central piece of legislation concerning free 
movement as it implements the Directive. 
 
Regarding expulsion of EU citizens, however, the higher courts have in 2008-2009 examined 
various cases with more principled issues due to possible inconsistencies in expulsion practices 
in particular in cases with shorter sentences (unsuspended imprisonment up to 6 months). In 
2009-2010 this practice was upheld by the courts.  In general, the courts first examine whether 
the conditions in the Aliens Act for expulsion are satisfied, and secondly they examine the 
issue of the compatibility of the expulsion with Directive 2004/38 Art. 33, cf. Arts. 27 and 28.  
 
Not all of the published summaries of the judgments contain clear references to the EU rules 
on expulsion, thus making it questionable whether the EU rules have been fully observed in 
the given case. In general, however, it seems as if the courts conduct a concrete assessment 
of the individual case and the level of threat to society constituted by the defendant, as 
required by the Directive and the case law on expulsion of EU citizens. Regarding the level of 
threat to society constituted by the defendant, however, it might be argued that the courts 
apply a rather low threshold.3 

(B) Family members 
Following the adjustment of administrative practice that was introduced in October 2008 as 
part of the political agreement on the implementation of the Metock judgment, most the 

                                                            
1 Consolidation Act No. 785 of 10 August 2009 and amendment. 
2 Executive Order No. 322 of 21 April 2009. 
3 It should be noted that in all cases of expulsion Aliens Act Section 26 applies. According to Section 26, an assessment of the 
alien’s personal situation, including his/her attachment to the Danish society, family members here, the length of the stay etc., 
must be made in order to evaluate whether the expulsion may be considered to be excessively burdensome, cf. ECHR Art. 8 
and the principle of proportionality. Moreover, Aliens Act Section 32 (7) states that an entry prohibition imposed on an EU/EEA 
citizen may be lifted at a later date where exceptional reasons make it appropriate. Section 50 b provides an automatic review of 
expulsion decisions concerning EU/EEA citizens when the expulsion has not been effected within 2 years, cf. Section 49. The 
latter provisions were introduced by Act No. 301 of 19 April 2006 and considered necessary in implementing Directive 2004/38 
Arts. 32 and 33, cf. explanatory memorandum to Bill No. L 94/2005-2006, pp. 26, 31-32 and 38-39. 
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contentious issues concerning residence right for third-country family members of Danish 
citizens upon return from another Member State have been settled. Not least importantly, the 
personal scope of application of the EU rules was widened, so that these rules can now be 
invoked by a Danish citizen who has resided in another Member State as either worker, self-
employed person, service provider, as a retired worker or self-employed or service provider, 
or as a seconded person, student or person with sufficient means.  
 
Furthermore, as a result of in Eind judgment the Danish citizen will be entitled to bring his or 
her family members back to Denmark even if he or she is not employed or carrying out other 
economic activity at the time of return from another Member State. 
 
At the same time, however, various measures have been taken to prevent abuse of the EU 
rules on residence rights, in particular those concerning family members.4 As regards Danish 
citizens returning from another Member State, it is stipulated that the principal person 
applying for registration certificate or residence card for family members must declare to 
have established genuine and effective residence in the host country.  
 
If there are reasons to assume that this is or was not the case, the Danish citizen is required to 
submit evidence of the residence established in the other Member State. A non-exhaustive list 
of possible documentation has been laid down in administrative guidelines,5 and in principle 
the requirement should not become unreasonable or insurmountable. In practice, however, 
in some cases forms of documentation appear be requested that can be difficult to meet.  
 
This is a particular problem for those Danish citizens who attempt to have applications for 
residence for family members reconsidered under the adjusted practice, inasmuch as their 
period of residence in another Member State may date several years back, and the 
requested documentation may therefore no longer be available. The criteria for 
reconsideration of applications that were rejected under more restrictive past practice may 
give rise to more general legal and administrative problems. 
 

(C) Access to employment 
A number of amendments beneficial for EU/EEA citizens were introduced to Danish legislation in 
2009-10. On 12 June 2009, a Bill amending the Act on Danish Courses for Adult Aliens et al. 6 and 
the Act on Integration7 with the purpose of attracting highly qualified employees to Denmark was 
adopted.8 The Bill establishes a free vocational offer on Danish courses on the internet (‘Online 
Dansk’), cf. Section 16 a.9 Furthermore, a specific provision on EU/EEA frontier workers establishes 
the legal basis for such workers to have a right to Danish courses on equal terms with aliens issued 
with a residence permit and residing in Denmark, cf. Section 2 a.  
 
The explanatory memorandum to the Bill specifically refers to Regulation 1612/68 Art. 7 (2) on 
social and tax advantages and states that legitimate compensation claims from EU/EEA citizens 
who up to now themselves have defrayed the expenses for Danish courses will be covered.10 

                                                            
4 Cf. Sections 22, 23 and 26 of the EU Residence Order. 
5 Internal guidelines on the processing of applications for family reunification under the EU rules where the principal person is a Danish 
citizen, Danish Immigration Service, Family Reunification Information No. 4/10, 29 April 2010, para. 4.1.4. 
6 Consolidation Act No. 259 of 16 March 2006. 
7 Consolidation Act. No. 1593 of 14 December 2007. 
8 Bill No. L 140/2008-09 resulting in Act No. 485 of 12 June 2009, entering into force on 1 July 2009. 
9 See www.nyidanmark.dk/en-us/Integration/online_danish/ for a description, accessed on 20 March 2010. 
10 Explanatory memorandum to Bill No. L 140/2008-09, general remarks 4.2 in fine. 

http://www.nyidanmark.dk/en-us/Integration/online_danish/


Free movement of workers 
National report 2009 -2010: Denmark 

February 2011 3/4 

 
Moreover, a Bill was adopted on 27 December 2009 providing a supplement to the ordinary 
Danish courses by intruding cost-free ‘intro-Danish’, i.e. Danish courses aiming at the Danish 
labour market for aliens above 18 residing in Denmark on a more temporary basis with the 
purpose of employment or encompassed by Section 2 a (frontier workers), in particular by the 
adoption of Section 16 b.11 The offer of ‘intro-Danish’ applies to all aliens having ordinary 
employment, continuous lawful residence and a right to take up employment in Denmark, and 
thus applies to EU citizens and third-country nationals alike. According to Section 16 (4), aliens 
receiving starting assistance (‘starthjælp’) or social assistance (‘kontanthjælp’) are not entitled to 
receive an offer of intro-Danish. This does not apply, however, to EU citizens residing in Denmark 
on the basis of the EU rules on free movement. Thus, EU citizens receiving starting assistance or 
social assistance are entitled to receive an offer of ‘intro-Danish’.12 In addition, the Bill introduced  
Section 2 a (5) of the Act, providing the legal basis for the Minister of Refugees, Immigration and 
Integration Affairs to set out more detailed provisions on Danish courses for EU/EEA frontier workers 
etc. 
 
Furthermore, a Bill was adopted on 25 May 2010, making Danish courses cost-free for all aliens 
encompassed by the Act on Danish Courses for Adult Aliens et al. (as opposed to aliens 
encompassed by the Act on Integration which is the current wording of Section 14).13 The 
proposed amendment is part of the government’s debureaucratization plan having the purpose 
of reducing the administrative burden on businesses and simplifying and improving the 
procedures.14   
 

D) Obstacles to free movement  
Pertaining to sportspersons and nationality quotas, the Danish Football Association (‘Dansk 
Boldspil-Union’, DBU),15  adopted rules in 2009 on home-grown players covering only the best 
Danish football league; the SAS League. Hence, in an official first team of 25 players, DBU’s 
rules require the teams in the SAS League to have a minimum of 8 home grown players.16 
In ice-hockey, Denmark’s Ice-Hockey Association (‘Danmarks Ishockey Union’, DIU),17 
adopted rules in 2009-2010 allowing a club at any time to have 8 players on contract who do 
not hold Danish citizenship. In this context, players on contract encompass players on try-out 
and players playing on the club’s first team without having entered into a contract with the 
club.18 
 
Regarding immigration policies for third-country nationals and the Union preference principle, 
the Danish immigration authorities do not consult the regional councils on employment on 
whether there is available labour in the EU/EEA countries within the area concerned when 
issuing residence permits to third-country nationals on the basis of highly qualified 
employment. Yet, the Danish authorities consider the Union preference principle as being 
complied with. The reasoning behind this view is the fact that EU citizens may enter and work 

                                                            
11 Bill No L 64/2009-10, resulting in Act No. 1512 of 27 December 2009, entering into force on 1 January 2010. The abovementioned 
Section 16 b, however, enters into force on 1 July 2010. 
12 Explanatory memorandum to Bill No L 64/2009-10, general remarks 3 and specific remarks Section 1, 10. 
13 Bill No. L 189/2009-10, resulting in Act No. 573 of 31 May 2010, entering into force on 1 July 2010. 
14 ‘Mere tid til velfærd’ (in English named ‘Better Regulation’ i.e. administration), available at 
http://uk.fm.dk/Initiatives/Denmarks%20Better%20Regulation%20Programme.aspx, accessed on 20 April 2010. 
15 Official website: www.dbu.dk. 
16 Cf. e-mail of 18 August 2009 from an official within the Ministry of Culture. 
17 Official website: www.ishockey.dk. 
18 Cf. e-mail of 21 May 2010 from an official within the Danish Ministry of Culture. 

http://uk.fm.dk/Initiatives/Denmarks Better Regulation Programme.aspx
http://www.dbu.dk/
http://www.ishockey.dk/


Free movement of workers 
National report 2009 -2010: Denmark 

February 2011 4/4 

without restrictions, whereas third-country nationals are subject to additional requirements, 
both administratively and materially.19 It might be questioned whether the Union preference 
principle can be considered as being complied with solely on the basis of requirements 
imposed on third-country nationals.  
 
Despite the exemption expressly referring to EU rules, the residence requirement under the 
Act on Active Social Policy seems unsustainable under principles of EU law at least since the 
Eind judgment. Whereas the ECJ here established that upholding of EU rights upon return to 
the country of origin is not contingent on the EU citizen’s renewed acquisition of the status of 
worker in that country, the National Social Appeals Board maintains the requirement that 
Danish citizens, in order to invoke the EU exemption, must have acquired the status of worker 
upon return from another Member State, regardless of EU residence in the host country.  
 
As it results in significantly reduced social cash benefits, this interpretation and application of 
the residence requirement in Danish legislation raises further issues of reverse discrimination 
contrary to EU law. 
 

                                                            
19 Cf. e-mail of 28 May 2010 from an official within the Ministry of Employment. 
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ESTONIA - NATIONAL FICHE  
 
The situation on the employment market was during the 
reference period complicated. The unemployment rate was 
quite high (more than 12 percent). This trend had also impact 
to the free movement of persons. In earlier periods the 
Estonian workers were looking for a job outside of Estonia (e.g. 

Finland, Sweden), then due to the economical recession it is not easy to find a job outside or 
inside in Estonia. There some signs, that at the beginning of the year 2010 the situation is more 
or less better and the possibilities to find a job outside Estonia (in this case in Finland) has 
increased. 
 
As there is no official statistics, it is difficult to say how many persons are working outside of 
Estonia. The same applies for workers coming from other EU Member States. As from the 
beginning the Estonia has not been the “dream land” for migrant workers. The citizens from 
other EU Member States are mainly residing in Estonia due to the family reasons or for the 
purposes of the studies at the universities 
 
Residence rights 
The residence rights are regulated by the Citizen of the Europe Act. This Act is largely in 
conformity with the EC Directive 2004/38. So far there is no complications granting and 
following the residence rights. 
 
Family members 
As the main problem area is third country nationals, the regulations on granting the residence 
rights to the third country nationals were concretised. Concerning the third country nationals 
the slight amendments were made at the beginning of the year 2010. In the citizen of Europe 
Act the situation where it is possible to refuse to grant a visa and to cancel the visa for family 
members were regulated. It should also be mentioned, that starting from October 2010 the 
new Aliens Act will come into force. This act could also have an influence to the position of 
the third country nationals. 
 
Access to employment 
Since the 2009, July the 1st the new Employment Contacts Act came into force.  The ECA 
regulates employment relations in the private sector. The new ECA does not contain any rules 
about the hiring the foreigners. An important rule is § 3 of the ECA, that states the general rule 
for equal treatment. This rule is also important in order to avoid any discrimination based on 
the citizenship.  
 
Access to the employment in the public service has been regulated in Public Service Act. The 
Public service Act reserves only some “key positions” to the Estonian Citizens. Generally 
speaking the public service is also opened for the workers from the other EU Member States. 
Complications could be connected with the language requirements. According to the 
language requirements rules the level A21 as a minimum is required. 

                                                 
1 Level A2 means, that a person is able to communicate on a moderate beginner’s level. 
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Obstacles to free movement 
Estonia does not apply any transitional measures to the new member states as there is no 
need for such measures. It is possible that there will be unequal treatment between workers 
coming from the EU Member States and from the third countries.  
 
According to the Aliens Act in order to employ an employee from the third country, the 
minimum salary for such an employee should be the average salary multiplied with specific 
index. For employees from EU Member States there is no such requirement. This leads to the 
situations where the minimum salary for employees from the third countries is three times 
higher than for the workers coming from the EU Member States.  
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FINLAND - NATIONAL FICHE 
 
Over the past few years migration has become a very 
sensitive political issue in Finland.  
 
There are several explanatory factors for this development. 
To mention probably the most important of them, 
hardening of the public attitude towards migration can be 

seen to have connections with the market turbulence in 2008-2009 that has had impact 
on the public-sector finance both at the national and municipal level, as well as on the 
unemployment rate, that has increased. At the same time the number of asylum seekers 
has increased considerably.  
 
In 2009 the number of asylum applications was 5988, that was 48 % more than in the year 
before.1 As the consequence of these developments, migration has become a debated 
theme both among the traditional political parties as well as the ‘True Finns’ Party’ 
(Perussuomalaiset) that seems to have, among the parties represented at the Finnish 
Parliament, most critical attitudes towards migration.  
 
Apparently, the general hardening of the attitudes has not had major impact on the 
treatment and position of EU workers. There are, however, indications on that certain 
employers at sectors such as house building, tend to use during economically harsh times 
posted and leased workers rather than directly employed employees, as the former 
group is more flexible than the latter. Rather significant number of posted workers in the 
Finnish labour market is Estonian nationals.  
 
There are indications on that posted workers are more exposed to discrimination than 
directly employed persons. It is not uncommon that posted workers are paid less than the 
directly employed employees; they are not paid supplementary payments such as 
overtime pay; they are not insured; and no occupational health care is arranged. 
However, incidents of discrimination proceed to courts very rarely.  
 
Implementation of the legislation on free movement of workers covers the activities of 
several ministries and other bodies, whose work impacts on the rights of EU workers 
working in Finland. The Ministry of Interior is responsible for legislation on EU citizen’s entry, 
residence and removal. Local police is responsible for registering EU citizens’ right of 
residence and for issuing family members’ residence cards.  
 
The police or the border control authorities take action to refuse an EU citizen’s entry to 
Finland in cases where the residence has lasted for less than three months. If the 
residence has lasted longer than that, the Finnish Immigration Service takes decisions on 
removal. The Immigration Service also decides on prohibition of entry. The Finnish Social 

                                                 
1 Finnish Immigration Service: http://www.migri.fi/netcomm/content.asp?article=3127 
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Security Institute takes decisions on social security coverage in individual cases as well as 
on issuance of social security benefits. The municipalities are responsible inter alia for 
means-tested minimum social assistance that guarantees the minimum subsistence, for 
public health care, as well as for schooling and other public services. The Tax 
Administration is responsible for taxation. 
 
The areas in which positive developments took place in 2009-2010 or where there do not 
appear to be substantial problems for EU workers in the Finland include: 
 
 Treatment of family members - the Finnish Parliament adopted in May 2010 an act 

amending the Aliens Act and abolishing from the Act the requirement of previous 
lawful residence regarding third country national family members of EU citizens and 
Finnish citizens who have used their right to free movement. The amended Act shall 
enter into force on the 1st of July 2010. In the same amendment the notion of family as 
applied in cases involving EU students was extended so that after the amendment 
enters into force, it will be in line with the Citizenship Directive.    

 Access to employment at the private sector – equal treatment of EU citizens as 
regards access to employment is guaranteed by general legislation on equality and 
non-discrimination. Furthermore, trade union membership is open for all workers 
regardless of their nationality. There does not appear to be wide spread discrimination 
against EU nationals in the labour market. The position of posted workers is, though, in 
this regard worse than that of directly employed workers.  

 Access to employment at the public sector – EU nationals are only excluded from 
public service posts where there is a real need for special allegiance and these posts 
are reserved only for Finnish nationals. In the absence of specific rules on this, 
professional experience and seniority obtained in another EU state shall be taken into 
account for the purposes of access to the public sector as well as for benefits and 
promotion in an equal manner as experience and seniority acquired in Finland. Rather 
demanding language requirements may, though, create problems as regards access 
to public posts. 

 
The main problem areas for EU nationals exercising Treaty rights in Finland in 2009 and the 
first half of 2010 have remained rather consistent with those of preceding years: 
 
 Although the national legislation transposing the Citizenship Directive is by and large in 

line with the Directive, there are, though, issues regarding which this is not the case. 
E.g. the prohibition to impose restrictions on free movement on economic grounds as 
laid down in article 27 of the Citizenship Directive is not explicitly transposed to the 
Finnish Aliens Act. Furthermore, the form of removal from Finland is dependent on 
whether the person concerned has registered her right of residence or not.  
 
In the former case the form of removal is deportation whereas in the latter refusal of 
entry, regardless of for how long the individual has de facto resided in Finland. The 
formal procedural safeguards are stronger in the context of deportation than in the 
context of refusal of entry.  

 Job-seekers coming to Finland from the other member states may encounter practical 
problems because they don’t, as the main rule, get a Finnish identity number. For 
instance banks often require a Finnish identity number in order to open an account.  
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 Although no judicial decisions on this issue were found, the discrepancy between the 
residence based and work based criteria for social security coverage seem to create 
some practical problems. It has, for instance, been reported of incidents where 
workers insured as workers within the meaning of Regulation 1408/71-883/04 and 
therefore entitled to claim benefits in Finland, but who work in Finland for such a short 
period that they don’t meet the criteria for residence based social security coverage, 
have faced practical difficulties when trying to get medical care from the public 
health care system although they are entitled to that.  

Furthermore, there may be situations where an individual is not entitled to benefits 
covered by the Regulation 1408/71-883/04 because she is not regarded as a worker 
within the meaning of the Regulation, for instance due to the short duration of the 
employment, or even though she would be regarded as a worker, she does not meet 
the preconditions, such as the ‘four months rule’, for acquiring particular types of 
benefits. Such cases rise the question whether the person would still be entitled to the 
benefits in question on the grounds of the Regulation 1612/98 on the basis that 
withdrawing them would amount to discrimination.  

The Social Insurance Institute argues that if the employment in Finland is so minor as 
regards its duration and the weekly working hours, that the person in question does not 
qualify as a worker for the purposes of the Regulation 1408/71-883/04, she is not 
entitled to claim benefits under Regulation 1612/68, either. 

 The teams playing in the Finnish Basket Ball League and in the Finnish Volley Ball 
League continued to apply in the season 2009-2010 ‘gentlemen’s agreements’ that 
limited the number of foreign players in the playing line-up. EU players were included in 
the foreign players’ quotas.  
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FRANCE - NATIONAL FICHE 
 
 
 
 

 
 

Chapter Key Issues Comments 
1 *Residence 

 
 
 
 
 
 
 
 
 
 
*Permanent 
residence 
 
 
 

A circular dated 19 May 2009 describes the 
residence system for Community nationals, 
specifically the condition regarding resources and 
the problem of resorting to social welfare. 
French jurisdictions have handed down several 
judgements relating to application of Directive 
2004/38 in France, primarily within the framework of 
the adoption of the obligation to leave French 
territory. Most of the judgements concern the 
interpretation of the sufficient nature of resources 
and the notion of a threat to law and order – 
specifically at procedural level. 
The right of permanent residence was understood in 
a CNAF circular of 21 October 2009 relating to the 
conditions for the regularity of residents of 
Community nationals in order to receive family 
allowances. 

2 *Extended family 
members 
 
*Third country 
national family 
members 
 
 

An Administrative Court of Appeal opened the way 
to the recognition of the right of residence of 
cohabiting partners. 
The major contribution of the Metock judgement is 
not considered by the administrative judge. In fact, 
it requires that entry into French territory be regular, 
while the Court of Justice emphasised that the right 
of residence must be recognised regardless of the 
place and date of their marriage, but also 
conditions for entry into the host Member State. 
 

3 *Access to 
employment 
 
 

Several texts stipulate the access conditions and 
conditions for the recognition of qualifications of 
nationals of Member States for access to various 
professional activities. 
Regarding access to the public sector, Law no. 
2009-972 of 3 August 2009 opens up internal 
competitions to Community nationals. A decree of 
November 2009 determines the methods of 
application of the law. 
A decree of 22 March 2010 modifies the reception 
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conditions for nationals of Member States in the 
public sector (competition and secondment). 
 

4 *Working conditions 
in the public sector 
 
 
 
 
 
 
 
 
*Social advantages 
 

A decree of 22 March 2010, detailing the reception 
conditions for European nationals in the public 
sector, modifies the ranking and reintegration 
conditions in cases of the secondment of European 
nationals. 
A judgement by the Court of Cassation of 11 March 
2009 has sanctioned the provisions of the SNCF 
statutes that are discriminatory with respect to 
Community nationals in the sense that they did not 
take into account length of service, experience and 
qualifications acquired in another Member State. 
 
In terms of social security allowances, several 
circulars have detailed the residence condition 
required in order to receive these allowances. The 
HALDE adopted a recommendation and still has 
before it several complaints against Family 
Allowances Offices (CAFs), suspending allowances 
to the detriment of Romanian nationals in 
contravention of the new regulatory provisions.  

5 *Other obstacles 
 
 

The year 2009 saw a relative clarification of the 
status of seconded workers within the framework of 
the provision of services. 

6 *Rugby quotas 
 
 
 
*Maritime sector 

The national rugby league decided to introduce a 
minimum quota of “players from French training 
channels” in professional rugby. 
 
Adoption of an order aimed at implementing Law 
2008-324 relating to the nationality of ships’ crews. 
 
 

7 *Transitional measures 
EU2 

Several judgements define the conditions for the 
application of transitional rules applicable to 
Romanians and Bulgarians. 
 

8 *Intersection of EU 
regulations 

An order has detailed the maintenance of the social 
security system of the country of origin for 
apprentices working in France for a host company 
established in another Member State. 
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GERMANY - NATIONAL FICHE 
 
Since the major transposition of EU legislation has been 
completed by the Freedom of Movement Act as amended 
by law of 18 August 2007, no substantial legislative 
developments can be reported for 2009.  

 
In terms of practical application of the Freedom of Movement Act/EU administrative 
instructions on the Freedom of Movement Act/EU have been adopted on the basis of Art. 84 
para. 2 of the Basic Law by the Federal Government with the consent of the Bundesrat. The 
“Allgemeine Verwaltungsvorschriften zum Freizügigkeitsgesetz/EU1 are binding for the 
administrative authorities with respect to the application of the provisions of the Freedom of 
Movement Act.  
 
Courts are not bound by the administrative instructions. They will generally apply the Freedom 
of Movement Act on the Basis of the jurisprudence of the European Court. Generally, 
German courts increasingly rely upon the jurisprudence of the ECJ directly in interpreting the 
provisions of the Freedom of Movement Act/EU. The administrative instructions as well heavily 
rely upon the more recent jurisprudence of the European Court and national courts on 
freedom of movement issues. Frequently, instructions make direct references to the decisions 
of the European Court on the issues of interpretation on the scope of application of the Act.  
 
The focus of attention in migration law and policy in the federation and the Länder has been 
- as in previous years – clearly on integration issues and residence rights of third-country 
nationals. Freedom of Movement issues with regard to Union citizens and family members are 
in general no predominant issue in the jurisprudence of administrative courts in migration law 
areas. If problems come up, they mostly affect third-country national family relatives of Union 
citizens and/or German citizens.  
 
Repeatedly, the issue of applicability of EU freedom of movement has come up in the 
context of the question whether a cross-border situation exists if a German national has 
stayed for a relatively short time outside of Germany in another EU Member State. In most 
cases, the applicability of free movement privileges to third-country family relatives has been 
rejected.  
 
Another major topic which has come up in the context of free movement legislation has 
been the applicability of the Freedom of Movement Act. According to the Freedom of 
Movement Act/EU the provisions of the Residence Act are generally not applicable with 
exception of some specially enumerated provisions. Among the provisions which are not 
applicable are expulsion clauses. The EU Freedom of Movement Act purports to regulate 
comprehensively the legal situation of EU citizens and family relatives enjoying free 
movement rights. Therefore, in case of a violation of public order a special procedure is 
applicable in order to determine whether free movement rights exist. The results of a negative 
determination are, however, quite similar to an expulsion procedure, although there are 
some procedural differences, as prescribed by the Union Citizens Directive.  
                                                      
1 GMBl. 2009, p. 1270. 
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No major problems are reported with regard to access to employment and equal treatment 
in providing assistance by employment agencies, access of employment and language 
requirements. Due to the very diversified legal and administrative situation in the Federation 
and the Länder concerning the legal status of civil servants, there may be problems in 
applying freedom of movement principles concerning recognition of professional 
experience. However, there have already been same cases obliging the administrative 
authorities to recognise periods of professional experience spent in other EU Member States.  
 
Since there is very little public debate or court litigation on social rights of Union citizens, it 
may be generally be assumed that the comprehensive equal treatment obligation with 
regard to workers is applied without any major difficulties. The major controversy in the 
jurisprudence of German social courts has been the entitlement of Union citizens to the job-
seekers allowance under Social Code II, respectively entitlement to social assistance under 
Social Code XII. Since the Court’s judgement in Vatsouras has not yet produced clarity, it may 
be expected that the debate on the compatibility of the relevant provisions in Social Code II, 
which exclude access to job-seekers’ allowances for foreigners whose right of residence only 
derives from the purpose of job-seeking with EU law, will continue for some time until a ruling 
by the Federal Court of the European Court.  
 
The impact of the jurisprudence of the European Court on market freedoms to German tax 
law raises frequently highly complex issues with regard to tax exemption and tax reduction 
provisions based upon situations within the territory of the Federal Republic of Germany. In 
response to the jurisprudence of the European Court legislative changes have been made in 
the law on transposing EU legislation with relevance to tax law.2 The law makes a number of 
changes replacing a reference to relevant situations occurring within the Federal Republic of 
Germany by situations referring either within Germany or in a Member State of the European 
Union.  
 
 

                                                      
2 Gesetz zur Umsetzung steuerlicher EU-Vorgaben sowie zur Änderung steuerlicher Vorschriften v. 8.4.2010, BGBl. 2010, p. 
386. 
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GREECE - NATIONAL FICHE 
 
The rules on free movement of workers have been 
implemented into Greek law by P.D. 106/21.6.2007. Hardly 
any disputes related to the free movement of workers arise in 
administrative or judicial procedure.  
 

All Union citizens have the right of residence on Greek territory for a period no longer than 
three months if they are workers or self-employed persons in Greece. Particularly, jobseekers 
have the right of residence on Greek territory for a period of up to three months without any 
conditions or any formalities other than the requirement that they hold a valid identity card or 
passport. Family members’ rules are also correctly implemented. 
  
The isssue of language requirements is of importance as knowledge of the Greek language is 
necessary for employment in the public sector. As proof of the degree of knowledge of the 
Greek language, it often requires either a Bachelors certificate from a Greek High School or a 
special language certificate granted by the Center of Greek Language. The European 
Commission has formally requested that Greece amends its legislation requiring qualified EU 
teachers to have an excellent knowledge of the Greek language. 
 
Equality of treatment on the basis of nationality problems are not ascertained. Professional 
experience for the purpose of determining the working conditions is also recognised. Most 
social allowances do not depend on the residence, but on employment in Greece. 
Therefore, many problems concerning equality of treatment of EU citizens jobseekers or 
frontier workers are not ascertained. On the other hand, most Greek regulations concerning 
athletes provide equal treatment of Greek and EU citizens.  
 
Thus, there is still an exception concerning the posts of a vessel’s master and his substitute 
(chief mate). These posts are reserved to Greek nationals. This measure is reasoned by the 
fact that the master of a vessel is entrusted with powers under public law. Furthermore, the 
Greek Scholarship Foundation demands the status of Greek nationality of candidates for 
access to the study scholarships. 
 
Transitional arrangement for access to the country by workers of  new members states no 
longer exist. No practical problems or national case law pertaining to the functioning of 
previous transitional arrangements are identified. 
 
The number of court cases based on EU law on the free movement of workers continues to 
be extremely small compared to the total number of cases relating to third country migrants.  
The Greek Ombusdman’s role is very important concerning complaints for violation of 
Community law on free movement for workers. There is a particular section specialising on the 
rights of any type of immigrants. 
 
The areas in which there do not appear substantial problems for EU workers in Greece 
include: 
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 Access to employment-There does not appear to be wide spread discrimination against EU 
nationals in labour market. 

 Public service employment –EU nationals are excluded from public service posts where 
there is a special need for special allegiance. 

 



Free movement of workers 

National report 2009 – 2010: Hungary 

 

February 2011 1/4 

 
 

HUNGARY - NATIONAL FICHE 
 
The fully liberalised access rules to the Hungarian labour 
market were adopted on last days of 2008 that entered 
into force on 1st January 2009. Hence the whole rather 
complicated system of reciprocity in labour1 was finally 

annulated and all persons under the scope of FreeA (Union citizens and EEA nationals 
including Swiss nationals) can enjoy free access to the Hungarian labour market together 
with family members regardless their nationality.  
 
The number of issued registration documents for union citizens and family members 
including ones of the Hungarian nationals residing in Hungary was decreasing in 2009 
comparing to 2008 (- 20%). However, the total number of issued documents for residing 
union citizens and family members since 2004 has been growing, so it takes the half of all 
residing migrants in Hungary.2 It means that Hungary’s migration attractivity has been 
rather stable producing 2 percent of total residing population by migrants.  
 
The labour migration from the EU15 was slightly increasing (from UK and Austria) while 
from the EU12 reduction of workers by Slovakians (-15%) was compensated by growth of 
Romanians (+17%) during the year.3 
 
In brief, neither the liberalisation of accession to the labour market of Hungary for all EU26 
workers, nor economic recession causes dramatic changes. However, the final statistics 
on registered labourers from the EU26 covering on 18.485 persons reduced (-26.7%) in 
2009 comparing to the previous year, in particular in the manufacturing industry (-52%). 
Due to this decrease a concentration of migrant workers can be observed in certain 
economic sectors (in agriculture 23%, in manufacturing industry 17%, building industry 
15%) and in certain locations (in the capital and its environment 45%, in Szeged and 
environment 26%).  
 
In parallel, the labour migrants from the non-EEA states was also decreasing in 2009 (-
44.4% to 2008) proving by the low number of issued labour permits for 9364 workers. These 
data reflect significant reduction in industrial services and unskilled jobs (its rate was 36%), 
while the direction of movement is attracted also to the capital and its environment 
(71%).4 

                                                      
1 The modified Government Decree No. 93 of 2004, 27 April on the rules of labour market reciprocity and the safeguard 
measure to be applied following the accession of the Republic of Hungary to the European Union. 
2 According to the Office for Immigration and Nationality (OIN) the recently requested registration documents for union 
citizens and family members in 2008 was 34684 and in 2009 it was 27 26. The total number of this stock was 105366 (31 
Dec 2009) that was about that same as residing third country nationals in Hungary, (110718 on 31 Dec 2009). Sajtóanyag 
a 2009.évi migráció alakulásáról [Press Release on migration data in 2009].   
3 Állami Foglalkoztatási Szolgálat fontosabb adatai: A külföldi állampolgárok magyarországi munkavállalásának főbb 
jellemzői 2009.I-III.negyedévében. FSZH, Budapest. 
4 ÁFSZ statisztikák 2009. www.afsz.hu.  

http://www.afsz.hu/
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The migration and integration friend policy has not been developed in absence of co-
operation among the competent ministries and authorities. Allow me to give some 
examples on intentions and hindering factors in this domain.  
 
A specific additional contribution to the public education management was set up in 
2009. The pedagogic services in counties may support to adapt the national curricula at 
elementary and secondary schools to the needs of persons under international 
protection during the schooling age (5 to 18 years old).5  
 
This contribution means 330 € per capita yearly regardless of the fluctuation of each 
pupil that upon request of the local municipal as the operator of the school may be 
obtained. The contribution is only 175 € if another migrant pupil attending the local 
school is not a native but the teaching language is Hungarian and the local teaching 
method is partly adapted to this condition. This supplementary money intends to inspire 
local schools to receive migrants to the schooling but there is neither sanction nor public 
political consequences if local schools including the nursery schools refuse to receive 
non-natives.  
 
The totally decentralised public school system is maintained by the municipals, and 
minors below the average and mainstream are strongly segregated. In this context it is 
questionable whether this additional financial instrument can inspire reluctant teachers, 
schoolmasters and municipals adapting proper pedagogical programmes for migrating, 
non-native pupils together with own family members. The first deadline for monitoring is 
31 March 2010.  
 
Neither the OIN nor the FreeA provides an automatic change of existing legal 
documents of settled migrants in possession of the Romanian and Bulgarian citizenship in 
accordance with enlargement. Their documents are valid up to the expiration date. 
Consequently, this biggest immigrant group from the newly accessed countries has 
remained in various statistics as settled migrants, and they have not been informed how 
to change documents that ensure all rights for residing union citizens in Hungary.  
 
The Parliament adopted the long-term Strategy for Youth for next decades.6 It 
determines – inter alia – a need for a stronger youth exchange in particular in students’ 
mobility (attending foreign courses, universities, programmes abroad) because this rate 
(1 percent of total students) has been below the average in OECD states (it was 3-5 
percent in 2005). Its supporting instruments shall be defined by the government.   
 
The Government passed a policy in the field of AFSJ to the period of 2009-20147 before 
the acceptance of the Stockholm Programme. This document means rather a gesture in 
acclimatisation to the Trio Presidency with Hungarian membership in 2011. It contains the 
tasks only for the governmental agencies and departments without public debates 

                                                      
5 Decree of the Public Education Minister 15 of 2009, 2 April 
6 Resolution 88 of 2009, 29 October. 
7 Government Resolution 1057 of 2009, 24 April. 
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referring back to other 12 governmental strategic and policy programmes, such as 
National Security Policy, Counter-terrorism Policy, European Strategy, or the Law 
Enforcement Reform under preparation. There is no mention of social, cultural, human 
rights or integration policy in a supported way.  
 
On the other hand, it endorses the lawful migration in accordance with valid labour 
force demand taking into account the demographic balance. Circular migration will 
also be welcomed in favour of qualified workers, researchers and lawfully residing 
migrants. 
 
The migration potential has been regularly surveyed by Tarki Co. among the adult 
population. According to the recent survey (April 2010) less than 10 percent of all adults 
from Hungary are doing work abroad. 7 percent of respondents intend to work abroad 
for a shorter period, 8 percent of respondents are planning to work for a longer period 
abroad and 5 percent to emigrate. These trends have been stable for years but 
destination of mobility has changed: Austria and Germany for short-term employment 
(40 percent), the longer labour’s destination is Ireland and the most popular target 
country for emigration is the USA. The attracting power of the UK, Germany and Austria 
decreases excluding long-term residence in those states.8  
 
As the result of the general elections (April 2010) the new Orbán government was set up 
by the conservative, people and Christian-democratic parties obtaining two-third of 
votes. This rate provides parliamentary power to re-form the state, constitution, legislation 
and public policy for the governing parties without consent of opponents and social 
partners. Due to weak political culture the reconciliation mechanism in public policy may 
be totally neglected, which is proved by the recently passed acts on acquisition of 
Hungarian nationality, legal standing of government officials, state secretaries and 
ministers, ministerial competences and decisions on economic measures in June 2010.   
 
EU Economic and Monetary Affairs Commissioner Olli Rehn said Hungary (3 June 2010) 
has made serious progress referring back to the efforts of the outgoing government. 
Hungary’s ability to finance its debt “isn’t a question,” – said the main economic adviser 
of the prime minister. The government will aim to meet the deficit target of 3.8 percent of 
gross domestic product, which is “attainable” through changes to spending and 
revenue plans, he said (2 June 2010). Orbán called a three-day emergency cabinet 
meeting to hammer out the economic action plan. The prime minister, Viktor Orbán 
sought permission for a wider budget deficit from the European Union and the 
International Monetary Fund, which led the 20 billion-euro ($24 billion) bailout for 
Hungary.  
 
The European Commission President in an early June meeting rebuffed Orbán, urging 
him to continue fiscal consolidation. He congratulated Orbán who won the elections of 
his country with more than a two thirds majority, which is not common in Europe. 
However, this great political authority may provide to achieve not only fiscal 
                                                      
8 MTI Még a magyarok tizede sem dolgozna külföldön, 22 April 2010. 
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consolidation, but also structural reforms that are needed for the competitiveness of 
Europe.  
 
Following economic recession, budget cuts and other measures required by the financial 
balance, a flood demolished thousands of homes in the most depressive regions near 
the Tisza river in May-June 2010. During these weeks a note of solidarity was observed 
activating the EU Civil Protection Mechanism. It provided more than 2 million sandbags 
offered from Austria, the Czech Republic, Denmark, Germany, the Netherlands, Croatia 
and Romania.  
 
Summing up, transposition of EC law on free movement of workers to the Hungarian legal 
system has correctly happened, accession to the labour market for EU26 was liberalised 
in 2009 but the main hindering factors in labour mobility have remained unchanged: 
economic recession that reduced demand, a great reservoir of inactive domestic labour 
forces and missing co-ordination in integration supporting migrant workers, residing EEA 
nationals and family members in Hungary.  
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IRELAND - NATIONAL FICHE  
 

Transposition of the Residence Directive 
Broadly speaking, the 2004 Residence Directive has been 
correctly transposed. Concerns continue to arise in relation 
to the implementation of Article 14(4) (expulsion) and Article 

17 (right of permanent residence). 
 

Jobseekers 
The position of jobseekers is rather opaque. In practice, their situation is made difficult by 
the fact that they will not qualify for social assistance if they do not satisfy the habitual 
residence condition. Many job-seekers from the EU-2 and EU-2 Member States have had 
to avail of the assisted return scheme introduced as a “compensation” for the 
introduction of the habitual residence requirement. 
 

Family Members 
A High Court judgment in November 2009 has upheld the principle of “reverse 
discrimination”, refusing Irish nationals the chance to be joined by the Chinese mother of 
one of them. 
 
Following the Metock ruling, the relevant Regulations implementing the 2004 Directive 
were amended in only four working days, though it took longer to address the backlog of 
cases. Ireland has launched a campaign to amend the 2004 Directive, though this has 
not been met with sufficient support from the other Member States to make change 
likely. There has also been a focus on combating marriages of convenience. 
 
Third-country national family members of Union citizens will require a work permit until 
they receive a residence card. This has compromised their ability to get work. From June 
2010, they will not be able to work until obtaining the residence card. The position of 
family members of jobseekers remains unclear. 
 

Access to Employment 
There are no significant legal obstacles as regards access to employment.  
 
For most jobs, a certain level in English (or Irish) will in fact be required. Concerns about 
linguistic competence have arisen in medical and associated professions, as well as the 
legal professions. The emphasis is no facilitating necessary language skills. In relation to 
nurses, it is accepted that the professional body cannot assess English-language 
competence for nurses coming from other EU Member States, but it is recognised that 
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individual employers have the duty to ensure this. Pharmacists without the necessary 
linguistic skills must undertake to acquire them. The former compulsory Irish language 
requirement for barristers and solicitors has been replaced by a voluntary system ensuring 
that services are provided in Irish. 
 
There has been little movement in relation to access to the public service, which has 
traditionally been regarded as quite open to other EU nationals and, indeed, to third-
country nationals. The severe economic downturn has perhaps made the public service 
less attractive than before. 
 

Equality of Treatment 
The same economic downturn has certainly made life difficult for many EU-10 nationals, 
many of whom work in blue-collar jobs. The legal framework for equal treatment in terms 
and conditions of employment is a sound one, but there are shortcomings in 
enforcement. There have been a larger number of cases where nationals from other EU 
Member States have succeeded in establishing discrimination on grounds of race, 
ranging from harassment to cases where health and safety statements have not been 
provided in a language they understand. 
 
There have been no material developments in relation to the public sector during the 
period. 
 
The habitual residence condition does not apply to those entitled to social and tax 
advantages under Regulation 1612/68. However, for those to whom the condition does 
apply – including jobseekers – the legislative framework was tightened up in 2009 to 
make it clear that only persons legally resident in Ireland can be habitually resident there. 
It also seems to have become more difficult for persons coming from elsewhere in the 
Common Travel Area to establish that they are habitually resident in Ireland. 
 

Specific Issues 
The position as regards specific categories of persons – frontier workers, sportspersons, 
seafarers, researchers, artists and students seeking study grants – has not materially 
changed. There has been a material reduction in many benefits as a result of the 
economic crisis. There have also been concerns about “poaching” by Ireland of 
Northern-Ireland registered and trained footballers, but this has not, so far, resulted in 
tighter qualification rules for national teams. 
 

Transitional Measures 
Bulgarian and Romanian nationals are subject to transitional measures imposed from 
January 2009. Notwithstanding an element of preference over third-country national 
workers, these nationals are not eligible for jobs in categories for which a work permit is 



Free movement of workers 

National report 2009 – 2010: Ireland 

 

February 2011 3/3 

generally not required and a significant percentage of Bulgarian and Romanian workers 
have been refused permits. 
 
The National Employment Rights Authority was in 2009 entrusted with the enforcement of 
the work permits legislation and, at the instance of the Minister for Enterprise, Trade and 
Employment, “cracked down” on the (alleged) 5,000 Romanians and Bulgarians working 
illegally in Ireland. 
 

General 
The Immigration, Residence and Protection Bill – intended to modernise the Irish 
immigration and asylum regime - was suddenly withdrawn in May 2010. It is proposed to 
introduce a new Bill later in the year, but this is not likely to progress swiftly through the 
legislature.  
 
A voluntary assisted return scheme for destitute EU-10 and EU-2 nationals, who do not 
satisfy the habitual residence condition, continues to operate. This applies particularly to 
Poles and Romanians. It has been suggested that some individuals have availed of the 
scheme more than once. 
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ITALY - NATIONAL FICHE 
 
 
Entry, residence and departure 
During the reported period, there were no significant 
legislative novelties regarding conditions for entry, 
residence and departure in Italy. Worthy of note, 

however, is the fact that the Ministry of the Interior issued two circular letters1 to the 
public administration on the correct interpretation of some key provisions of Directive 
2004/38/EC as given by the European Commission in its 2009 communication. This 
practice, though laudable, is uncommon in Italy.  
 
The main reasons for concern are:  
1) expulsion decisions, because the law gives a large margin of appreciation to 

administrative authorities; and  
2) the choice made when transposing Directive 2004/38/EC to equate the registration 

of residence for the purpose of EU law with the registration into the population 
registry.2  

 
Since only those who reside in Italy can be entered into the population registry, some 
unwanted consequences could follow: citizens of the Union who do not satisfy the 
conditions to be entered into the population registry could not have their residence 
registered for EU purposes; and to prove that they have the right to stay under EU law, 
they could have to prove to be residing in Italy. As an (indirect) consequence of this 
state of the law, residence seems now to be required in order to be granted contributory 
benefits.3  
 
The definition of family members of the citizens of the Union and the follow up of the 
Metock judgment are still highly debated subjects. As to the definition of family 
members, two issues are worthy of mention:  
 
a)  whether partners (and specially same-sex partners) are family members: the law is  

ambiguous in its wording, but not in its meaning: partners are not family members.  
Nonetheless, some legal scholars and judges try to make the law say more than it 
literally does in order to circumvent Italian legislation which remains silent on, where 
not adverse to, the matter of families not founded on marriage;  

b)  which relatives are family members: the basic law on the subject literally reproduces 
Directive 2004/38/EC, but this does not seem enough. In the reported period two 

                                                      
1 Circular letters no. 18 of 21-7-2009, and no. 400/A/2009/10.4.39.1 of 28-8-2009.  
2 See Article 9 of Legislative Decree no. 30 of 2007.  
3 See Ministry of the Interior, note no. 4438 of 2008.  
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circular letters, one issued by the Ministry of the Interior and the other by the Ministry 
of Foreign Affairs, gave contradictory interpretations on the subject.4  

 
As for the Metock judgment, Italian legislation is not in line with it, but the Ministry of the 
Interior has pointed out the correct interpretation of the law and the judges seem ready 
to redress cases of misapplication of EU law by public administrations. The Metock 
judgment has acquired an even greater significance since illegally staying in Italy for 
non-EU foreigners now amounts to a crime.5  
 
To better address the case of irregular migrants who get married in Italy as a way of 
bringing their position in line with the law, an amendment to the Civil Code on the 
marriage of foreigners in Italy has made the proof of a regular presence as a condition to 
get married.6  
 
Access to work and working conditions 
As far as access to work and working conditions are concerned, the law proclaims 
equality of treatment and equal conditions of access for EU citizens in general terms. The 
procedure for recognition of professional experience or diplomas obtained abroad is 
also laid down by the law. Italian nationality is still a condition for access to management 
positions in the public sector.  
 
Regulation 1612/68 is seldom invoked before Italian judges, besides cases related to the 
public sector. The case-law mainly involves Italian nationals who ask for the recognition 
of their professional experience gained in other Member States for the access to the 
public sector or for the assessment of their working conditions in the public sector.  
 
In 2009 a reform of the legislation on the employment in the public sector has been 
initiated. Within this new framework, public administrations are allowed to establish 
residence conditions in the open competition for access to employment in the public 
sector.7 Even though the provision tries to justify it on general terms, an abusive use of 
residence conditions to favor those who reside in the territory of the body calling the 
competition can not be ruled out, to the detriment of EU citizens.  
 
Legislation 
Reading all the provisions enacted by Italian authorities one may obtain the impression 
that the citizens of the Union do not occur often to the legislature. In many provisions only 
two groups of people are mentioned: Italians and foreigners.  
 
Reading the preparatory works one often can understand that by foreigners the 
legislature means non-EU foreigners. But since in the Italian legal system “foreigner” 
means whoever does not have Italian nationality (except within the general legislation 

                                                      
4 Ministry of the Interior, note no. 0000637 of 2-2-2010, and Ministry of Foreign Affairs, Message of 21-8-2009, Legge n. 
94/2009 – Modifiche al Testo unico sull’immigrazione. 
5 See Article 10 bis of Legislative Decree no. 286 of 1998, as amended by Article 1, para. 16, of Law no. 94 of 2009. 
6 See Article 116 of the Civil Code, as amended as amended by Article 1, para. 15, of Law no. 94 of 2009. 
7 See Article 2, objective h, of Law no. 15 of 2009.  



Free movement of workers 

National report 2009 – 2010: Italy 

 

February 2011 3/3 

on immigration, where “foreigner” means whoever is neither Italian national nor EU 
citizen), the consequence is that EU citizens fall within the scope of the provision, at least 
until a different decision is taken. Marriage of the foreigner and the aggravating 
circumstance of “clandestinità” are good examples of this trend. In both cases the 
provisions, which are part of a more general approach toward foreigners aimed at 
discouraging illegal entry and stay in Italy, seemed applicable to EU citizens and the 
legislature should adopt subsequent interpretative provisions to make it clear that EU 
citizens are not within their scope.8  
 
In addition to this, the category of non-EU foreigners who are family members of the 
citizens of the Union are seldom singled out among the other non-EU foreigners. 
 
The legislature neither seems to be totally aware of the consequences on frontiers 
workers of the laws it enacts, as proved by the so-called “scudo fiscale”: aimed at 
discouraging tax evasion and raising tax revenue, it could have adversely affected 
frontier workers and equated them to tax evaders, if the Revenue Authority would not 
have completed it through a circular letter.  
 
Transitional period 
The application of the transitional period for A2 nationals has not given rise to particular 
problems, even though the fact that the number of Bulgarians and Romanians in Italy 
has almost doubled in two years has been a source of concern for public opinion.  

                                                      
8 As for the marriage of the foreigner, see Article 116 of the Civil Code and the circular letter of 7-8-2009, no. 19, issued 
by the Ministry of the Interior. As for the so called “aggravante clandestinità”, see Article 61, no. 11 bis, of the Criminal 
Code, as amended by Decree-Law no. 92 of 2008, turned into Law no. 125 of 2008, as interpreted by Article 1 para. 1 of 
Law no. 94 of 2009.  
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LATVIA - NATIONAL FICHE  
 
There are still serious economic crisis in Latvia. By the end 
of 2009 the GDP has decreased by more than 20% in 
comparison with the end of 2007.1 It has affected labor 
market very much. Statistics show there are more than 
19,7 % registered jobseekers.2 In absolute numbers it 
constitute around 192 000 persons.  

 
At the same time the State Employment Agency assumes the real number is much 
higher. It presumes the real number of unemployed persons in Latvia is around 300 000 
persons. Taking into account the total population of Latvia - 2.3 millions, the number of 
unemployed persons is shocking. Such internal economical situation has of course 
impacted very much emigration and immigration.  
 
There are no precise data on how many inhabitants of Latvia have emigrated to other 
Member States. Official institutions mentions 30 000 persons, while scholars presumes this 
number in total since the accession to the EU on 2004 constitutes 100 000 persons. The 
crisis of course has affected immigration of the Union citizens and their family members.  
 
On 2009 1000 Union citizens have requested registration cards along with 34 family 
members - third country nationals, among them only 251 were workers. In comparison - 
on 2008 there were 895 workers from the EU. Immigration from the third countries is still 
higher than from the EU. Immigrants predominantly constitute persons from ex-Soviet 
Republics. The total number of the persons immigrated from the third-countries on 2009 
was 1388. Number of the workers coming from the third countries has also decreased 
considerably. On 2008 there were 4500 workers from the third-countries while on 2009 
there were 344 workers only.3  
 
There have been no major changes on 2009-2010 in Latvian law concerning free 
movement rights under the EU law. In general situation regarding legal regulation has 
remained the same.  
 
Movement and residence rights are regulated by Regulations of the Cabinet of Ministers 
No. 586 ‘On the Procedure according to which EU citizens, EEA citizens and citizens of 
Swiss Confederation and their family members enter and reside in the Republic of Latvia’. 
The regulations have not been amended since their adoption although it would be 
highly required due to imprecise implementation of the norms of the Directive 2004/38 
and interpretation given by the CJ in its recent case-law. Besides implementation 

                                                      
1 Central Statistical Bureau of Latvia, http://www.csb.gov.lv/csp/content/?cat=2148, (accessed on 13 April 2010). 
2 Ibid. 
3 Data provided by OCMA on 12 April 2010, not published. 

http://www.csb.gov.lv/csp/content/?cat=2148
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measure must be in the level of law not regulations, since current Regulations No.586 
may collide with Immigration law which is of higher hierarchy. 
 
In the field of social security national regulation on those benefits falling outside the 
scope of the Regulations 1408/71 (883/2004) does not correspond to the requirements of 
the Article 24 of the Directive 2004/38 and Article 7(2) of the Regulation 1612/68. National 
social security law, in particular the Social Assistance and Social Services Law4 and the 
Law on State Social Allowances5 requires permanent residency. 
 
In the field of education legal regulation is also incomplete. The Law on Institutions of 
Higher Education6 provides that only children of a Union citizen who study at the 
institutions of higher education in Latvia enjoy equal rights with Latvian citizens regarding 
to education fees. It follows the right to higher education is granted on equal footing to a 
family member who is a Union citizen himself or child of a Union citizen, thus leaving out 
other family members who are third-country nationals and who are not children of a 
Union citizen. The same problem concerns the Regulations No.2207 providing the right to 
study grants and student loans. Moreover Regulations No.2198 providing the right to 
discharge of study loan from the state budget explicitly excludes citizens of all countries 
other than Latvia.  
 
There are several obstacles for the access to the employment market. The first obstacle is 
inability to obtain official status of jobseeker and right to social security allowances 
without possession of registration card/residency permit. It is connected with the 
Population register. If person does not appear in such register, he/she is not able to 
obtain any official status in any of the administrative authorities. Registration in Population 
register is possible only by acquirement of registration card/residency permit. Second, 
serious obstacle to the employment market is stringent rules on the knowledge of official 
language.  
 
Language is also problem for the access to the employment services, such as vocational 
training which is provided in Latvian only. Third, legal regulation on professional 
experience for the purposes of employment in public sector recognizes only such 
experience acquired in Latvian public sector.    
 
The main problems creating obstacles to free movement on 2009 in Latvia were: 
1. Imprecise implementation of the Directive 2004/38 and lack of reflection of the 

respective CJ case-law in national law. 
2. Ambiguity of the laws in the field of social security with regard to the entitlement to 

the state and municipal social security allowances and services, those falling outside 
the scope of the Regulations 1408/71 (883/2004), in particular with regard to the 
requirement of permanent residence in Latvia.   

                                                      
4 OG No.168, 19.11.2002., as amended until 2010 OG No.19, 03.02.2010. 
5 OG No.168, 19.11.2001. as amended until 2009 OG No.178, 10.11.2009.  
6 OG No.179 17.11.1995. as amended until 2010 OG No.38, 09.03.2010. 
7 Adopted on 03.07.2001. OG No.303 10.07.2001. as amended until 2010 OG No.29, 19.02.2010. 
8 Adopted on  29.05.2001. OG No.97, 22.06.2001. as amended until 2009 OG No.98, 01.07.2009. 
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3. Exclusion of the family members – third country nationals who are not children of a 
Union citizen from the right to equal treatment with regard to education fees in 
higher educational institutions and exclusion of all citizens other than Latvians to the 
right to discharge study loans from the state budget. 

4. Stringent rules on knowledge of official language which presumably goes beyond 
principle of proportionality.  

5. Precondition on registration in Population register in order claiming any rights in public 
institutions leading to situation where person may not officially work, seek 
employment or receive social benefits without prior acquisition of registration 
card/residency permit.  

 
In spite of incomplete legal regulation administrative institutions such as Office for 
Migration and Citizenship Affairs and Ministry of Welfare in charge of State Employment 
Office and State Social Insurance Agency provide quiet effective application of the EU 
normative requirements and case-law of the CJ at the level of administrative practice. 
 



Comments on the National Fiche 2009-2010 Latvia 
 

National Fiche 2009-2010 Latvia Comments made by the public institutions 
 

There are still serious economic crisis in 
Latvia. By the end of 2009 the GDP has 
decreased by more than 20% in comparison 
with the end of 2007.1 It has affected labour 
market very much. Statistics show there are 
more than 19,7 % registered jobseekers.2 In 
absolute numbers it constitute around 
192 000 persons. At the same time the State 
Employment Agency assumes the real 
number is much higher. It presumes the real 
number of unemployed persons in Latvia is 
around 300 000 persons. 
 

Comments of the Ministry of Welfare : 
 
The Ministry of Welfare draws attention to this paragraph as some of the figures and estimates 
described are not correct. The Central Statistical Bureau of Latvia publishes statistics about the 
labour market situation based on the Labour Force Survey (not the unemployment register) and 
according to the results of the Labour Force Survey there were 200,7 thousand unemployed (based 
on the ILO definitions, in the age group 15-74 years) in 2009 in Latvia. The State Employment 
Agency (institution holding the register of unemployed) data on the number of registered 
unemployed and the registered unemployment rate are as follows: December 2009 -179235 (16%), 
January 2010 - 186295 (16,6%), February 2010 - 192032 (17,1%), March 194253 (17,3%).  
 
Therefore our suggestion as regards this part of the text “It has affected labour market very much. 
Statistics show there are more than 19,7 % registered jobseekers.3 In absolute numbers it constitute 
around 192 000 persons.” would be either to take it out or make the necessary corrections taking a 
look at the Eurostat statistics as well.. 
 
Additionally it has to be noted that people receiving municipal social assistance benefits have to be 
registered as unemployed at the SEA. With this the estimate of 300 000 persons being unemployed 
can not be correct, it is considerably overestimated in this case and is not an official forecast of 
neither the Ministry of Welfare nor the State Employment Agency. Additionally it has to be noted  
that the actual number of economically active population and people being unemployed according 
to ILO definitions will be established after the Population Census that will be taking place next 
year (taking into account the emigration flows one of the opinions put forward by some experts 
currently is that the population number might be lower than the official statistics is showing due to 

                                                 
1 Central Statistical Bureau of Latvia, http://www.csb.gov.lv/csp/content/?cat=2148, (accessed on 13 April 2010). 
2 Ibid. 
3 Ibid. 

http://www.csb.gov.lv/csp/content/?cat=2148
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the emigration having taken place after the EU enlargement and the economic crisis that started in 
2008). 
 

In comparison - on 2008 there were 895 
workers from the EU. Immigration from the 
third countries is still higher than from the 
EU. 

Comments of the Ministry of Interior: 
According to the census of the Office for Migration and Citizenship Affairs there were 944 
workers from the EU in 2008 instead of 895. 
 

On 2008 there were 4500 workers from the 
third-countries while on 2009 there were 344 
workers only. 

Comments of the Ministry of Interior: 
According to the methodology used in this research there were 1411 workers in total from the third 
countries instead of 4500 workers mentioned in the “National Fiche 2009-2010 Latvia”. 
 

In the field of social security national 
regulation on those benefits falling outside 
the scope of the Regulations 1408/71 
(883/2004) does not correspond to the 
requirements of the Article 24 of the 
Directive 2004/38 and Article 7(2) of the 
Regulation 1612/68. National social security 
law, in particular the Social Assistance and 
Social Services Law4 and the Law on State 
Social Allowances5 requires permanent 
residency. 

Comments of the Ministry of Welfare : 
In the Republic of Latvia, in the field of social security, the citizens of the European Union have 
rights to all social security (social insurance) benefits that are based on social insurance 
contributions. But state social benefits are state granted benefits to persons: 
1) who are not socially insured or for whom the social contributions do not exceed the time period 
necessary in order to be eligible for the benefits and/or pensions; 
2) in cases of supplementary expenses, which are not covered by social insurance benefits. 
 
According to the Regulation No 1612/68, the Office for Migration and Citizenship Affairs issues 
the registration certificate or residence permit to the citizens of EU (depends of the residence 
period). This registration certificate or residence permit allows its’ holder to start and/or to 
continue work in the territory of the Republic of Latvia, on the same principles and regulations 
applying to employed persons in Latvia commonly. 
 
The Ministry of Welfare of the Republic of Latvia does not agree with the view that national 
regulation of those benefits falling outside the scope of Regulation (EEC) No.1408/71 and 
Regulation (EC) No.883/2004 does not correspond to the requirements of the Article 24 of the 
Directive 2004/38, as its’ paragraph 2 says: ‘By the way of derogation from the paragraph 1, the 
host Member State shall not be obligated to confer entitlement to social assistance during the first 

                                                 
4 OG No.168, 19.11.2002., as amended until 2010 OG No.19, 03.02.2010. 
5 OG No.168, 19.11.2001. as amended until 2009 OG No.178, 10.11.2009.  
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three months of residence or, where appropriate, the longer period provided for in Article 14(4)(b), 
nor shall it be obligated, prior to acquisition of the right of permanent residence, to grant 
maintenance aid for studies, including vocational training, consisting in student grants or student 
loans to persons other than workers, self-employed persons, persons who retain such status and 
member of their families.  
 

It follows the right to higher education is 
granted on equal footing to a family member 
who is a Union citizen himself or child of a 
Union citizen, thus leaving out other family 
members who are third-country nationals and 
who are not children of a Union citizen. 

Comments of the Ministry of Education and Science:  
 
Law On Institutions of Higher Education states: 
 
Section 45. Rights to Study in Institutions of Higher Education and Colleges 
(1) Each Latvian citizen and persons who have been issued a non-citizen passport of the Republic 
of Latvia, as well as persons who have been issued permanent residence permits, have the right to 
study in institutions of higher education and colleges. In order to study in institutions of higher 
education and colleges, a document attesting to secondary education shall be required. 
(2) The rights of those aliens who have not been issued a permanent residence permit to study in 
Latvian institutions of higher education and colleges shall be regulated by Section 83 of this Law. 
 
Section 83. Studies by Aliens in Latvia 
(1) Aliens who have not been issued a permanent residence permit may be admitted to Latvian 
institutions of higher education and colleges as full-time students in accordance with the Education 
Law of the Republic of Latvia and this Law on the basis of the general provisions. If other 
procedures are not prescribed in international agreements, aliens may be admitted to Latvian 
institutions of higher education and colleges, observing the following provisions: 
1) the secondary education documents of aliens shall be in conformity with the standards of Latvia. 
The secondary education documents of aliens shall be checked following the procedures prescribed 
in Section 85 of this Law; 
2) the knowledge of aliens shall correspond to the admission regulations of the relevant institution 
of higher education or college; 
3) aliens shall have a sufficient knowledge of the languages in which studies take place; 
4) aliens shall pay the study fees to an institution of higher education or college in accordance with 
the agreement, which the institution of higher education or college has entered into with them, 
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however it may not be smaller than the study costs; and 
5) for citizens of the states of the European Union and their children who acquire an education in 
Latvia the payment for the education shall be specified and covered according to the same 
procedures as for Latvian citizens. 
(2) Aliens who have not been issued a permanent residence permit may acquire a part of a study 
programme in Latvian institutions of higher education and colleges in accordance with 
international (between institutions of higher education) exchange agreements or within the 
framework of international co-operation programmes of institutions of higher education and 
colleges in accordance with the admission regulations. If the studies of aliens in Latvia take place 
within the framework of exchange programme between institutions of higher education and 
colleges and the equivalent number of students from Latvian institutions of higher education and 
colleges study abroad, Latvia shall finance the studies of aliens from the resources of the State 
budget of the Republic of Latvia assigned to an institution of higher education or college. 
(3) Persons who acquired a secondary education abroad may be admitted to Latvian institutions of 
higher education and colleges taking into account Paragraph one, Clauses 1 and 2 of this Section. 
 

In spite of incomplete legal regulation 
administrative institutions such as Office for 
Migration and Citizenship Affairs and 
Ministry of Welfare in charge of State 
Employment Office and State Social 
Insurance Agency provide quiet effective 
application of the EU normative 
requirements and case-law of the CJ at the 
level of administrative practice. 
 
 

Comments of the Ministry of Welfare: 
 
In the “National Fiche 2009-2010 Latvia” last sentence there is a textual error.  In the  last sentence 
the  word “quiet”  should be replace with the word “quite”. 
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LITHUANIA - NATIONAL FICHE   
 
 
 

 
 

Chapter Key Issues Comments 
1 *Residence 

 
 
 
 
 
 
*Registration 
certificates and 
cards; forms 
 
 
*Permanent 
residence 
 
 
*Departure 
 
 
 
*Job seekers 

Art. 7(1) of the Directive 2004/38 is transposed. Article 
7(3)(a)-(d) is not directly transposed, as there are no 
explicit provisions allowing EU nationals and their family 
members to stay in Lithuania following the termination of 
employment relations or other lawful activities in the 
country.  
 
Legislation complies with Art. 8(3a), but requirement to 
certify (or confirm by Apostil) and officially translate into 
Lithuanian language all documents presented may be a 
practical barrier. 
 
Art. 17 is transposed and compliance with Art. 24(2) 
ensured. 
 
No specific guarantees mentioned in Art. 14(4a-b), but 
the EU national can only be expelled if the right to 
residence is lost.  
 
Not mentioned in the legislation. Art. 6 are taken into 
account, but not recital 9. No explicit provisions transposing 
Art. 14(4).  

2 *Definition of family 
member 
 
*Third country 
national family 
members 
 
 

Definition in line with Art. 2(2). 
 
 
Aliens Law requires prior exercise of freedom of 
movement in another EU MS in case of family members 
of Lithuanian nationals (might be an issue with regard to 
Metock); “Double stage system” for issuance of 
residence permit might be of practical concern. 

3 *Access to 
employment 

Language requirement in some private sector jobs; 
public service closed for EU/EEA nationals. Concerns with 
regard to access to unemployment support and 
employment facilitation measures.  
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Chapter Key Issues Comments 
4 *Taxes 

 
 

Excessive taxation, which may raise an issue of double 
taxation; unfavourable conditions of registration as VAT 
payers. 

5 *Taxation Requirements to obtain excessive documentation from 
abroad to prove payment of taxes. 

6 *Football  
 
 
*Basketball  
 
 
 
*Volleyball 
*Rugby  
 
*Cycling 
*Ice-hockey  
 
*Maritime sector 
 
 
*Researchers 
 
*Study grants 

Restrictions concerning foreigners, including limitations 
on foreign players, transfer certificates/fees. 
Only 1-3 foreign players allowed playing in competitions; 
registration fees for employment of foreign training 
masters for the teams; restrictions on transfer between 
clubs. 
No explicit restrictions. 
No more than 3 foreign players may play in one team, 
transfer fees. 
No restrictions on players, transfer fees applicable. 
No restrictions on players, transfer fees applicable. 
 
Language requirements; preferential treatment for sailors 
working in EU/EEA ships as concerns income taxation. 
Different type of contracts in comparison with national 
researchers giving fewer guarantees. 
Preferential treatment of EU/EEA students vis-à-vis 
other foreigners, but TCN family members’ situation not 
clear; quota for foreigners to state funded places. 

7 *Transitional measures 
EU8&EU2 

No transitional measures are applied. 
 

8 *Third country workers 
 
*Intersection of EU 
regulations 

Preferential treatment of entry for needed professions. 
 
Problematic definition of “residence” for the purpose of 
issuing family benefits or the benefits in the case of 
death; there might be problems regarding calculation of 
insurance periods for pension for the purpose of 
assigning the pension; less favourable treatment of EU 
nationals vis-à-vis posted third country workers with 
regard to compulsory social insurance. 
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LUXEMBOURG - NATIONAL FICHE  
 
Generally the economic situation has been bleak in Luxembourg 
in 2009 and yet, it has not been as bad as in other countries in 
Europe. The state budget has been maintained at a deficit, 
because the government wishes, through high public sector 
investment, to continue to support the economy.  

 
As a result however, restrictions have been imposed on the administration in terms of costs and 
spending, and the government decided to adopt slightly higher tax rates. These measures were 
taken with the intent of curbing the deficit by avoiding half of it, and increasing state income to 
cover the other half of it. 
 
As a result, there were higher unemployment rates in 2009 and the debates around how to 
manage public funds have provoked discussion on how to curb public spending, including ideas 
on lowering some specific social advantages that frontier workers enjoy in the same manner as 
the resident population of Luxembourg. 
 
For example, the government has started massively subsidizing the parents of young children 
admitted into kindergarten. Thus, parents now have the opportunity to enrol their children in a 
Luxembourg kindergarten, and will pay less than the real costs that such institutions would usually 
charge them. However those frontier workers who enrol their children in a kindergarten in their 
resident country, will not benefit from such subsidies. This subsidization could be seen as indirect 
discrimination based on place of residence. However, one could also argue that the costs of a 
kindergarten in a country bordering Luxembourg are usually lower than those for Luxembourg 
kindergartens.  
 
Undeniably, the main issue in terms of free movement of workers has been the opening of civil 
service to non-Luxembourg EU Member State nationals. A key piece of legislation has been the 
adoption of the Law of 22 December 2009, amending the status of civil servants. The principle of 
keeping civil service restricted to Luxembourg nationals, with limited exceptions for other EU 
citizens has been reversed, according to the wishes and explanations of the government, 
following European Commission requirements that it open the public sector to non-Luxembourg 
EU Member State nationals. Thus the principle of reserving public sector positions for Luxembourg 
nationals has been completely altered, as in principle the civil service will now generally be open 
to other EU citizens as well, with only some categories of posts reserved for Luxembourgers. 
 
A Grand-Ducal Regulation was adopted in May 2010 containing the applicable principles. While 
in theory there has been a change of paradigm, it remains to be seen whether the restrictions 
remaining under the new legislation are fully compatible with EU rules. Also, the application of 
the new legislation will have to be monitored carefully. 
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Another key area where Luxembourg has been slow in implementing EU legislation is the 
recognition of professional qualifications. The Law of 19 June 2009 transposed Directive 
2005/36/EC into Luxembourg legislation after considerable delay. Also, the draft bill on extending 
the recognition of professional qualifications to citizens of Bulgaria and Romania has not been 
adopted yet, as required by Directive 2000/100/EC adapting certain Directives in the field of 
freedom of movement of persons, by reason of the accession of Bulgaria and Romania. This draft 
bill relates to the professions of physician, nurse, dentist, midwife, veterinarian and architect. 
 
The reality is that the recognition of professional qualifications by the state administration is not 
an easy process. Numerous cases have been recorded at the Ministry of Middle Classes where 
foreign qualifications have not been recognized, often due to different systems existing in 
different countries for obtaining diplomas or other qualifications.  
 
In terms of residence rights, it is too early to assess the effectiveness of the application of the Law 
of 29 August 2008 on the free movement of people and immigration. Generally speaking, it can 
be noted that files submitted to the Ministry often take a very long time – much too long - to be 
processed. 
 
The same is true for the CNPF, the agency in charge of paying family allowances, where long 
delays often accompany the disbursement of those allowances, when they are disbursed at all. 
In early 2010, a controversy arose for French frontier workers, when Decree 2008-1384 was 
adopted by the French government. The decree tends to reduce family allowances because 
some of those allowances are already disbursed by the Luxembourg government. 
 
As far as access to employment is concerned, the need to speak several languages 
(Luxembourgish, French, German and English) in most positions remains a difficulty for jobseekers 
or employment candidates from foreign countries. 
 
The main problem areas for EU nationals exercising Treaty rights in Luxembourg over this year 
have remained relatively consistent with those of preceding years: 
 
 Ministry of Immigration delays in processing applications for residence and work permits, 

including those of third-country nationals exercising their right of free movement through their 
family and family reunification requests; 

 Status of frontier workers in terms of equality of rights vis-a-vis the rights of Luxembourg 
residents; 

 Difficulties experienced by the courts in general and the administrative courts in particular in 
understanding and/or applying European law; and 

 Continued difficulties encountered in obtaining recognition of foreign professional 
experience. 

 
 



Free movement of workers 

National report 2009 – 2010: Malta 

 

February 2011 1/2 

 
 
MALTA - NATIONAL FICHE 
 
Hence, in relation with immigration matters, the legislative power is 
vested in the minister responsible for immigration. The primary Act 
which regulates immigration matters is the Immigration Act (Cap 217 
of the Laws of Malta). Other subsidiary legislation under the form of 
Legal Notices has then been adopted. These Legal Notices further 

specify the functions of the administrative bodies which have been legally delegated the 
required powers in order to implement such regulations.  
 
Under this Act the Minister responsible for immigration, currently the Ministry for Justice and Home 
Affairs, has the power to make regulations to give effect to the Treaty of the European Union, or 
any Border agreement to which Malta may be a party. In accordance with the powers vested in 
the Minister to provide regulations under the Act, when Malta joined the EU in order to be in line 
with the acquis concerning the free movement of persons, the Immigration Regulations (LN 205 
of 2004) were adopted. The definitions and Part II of the said Regulations transpose the provisions 
of the acquis pre-1 May 2004. 
 
Legal Notice 191/2007 on the Free Movement of European Union Nationals and their Family 
Members transposes the content of the provisions of Directive 2004/38 on the right of citizens of 
the Union and their family members to move and reside freely within the territory of the Member 
States, which amends Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC, 
68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 
93/96/EEC (2004/38/EC).   
 
Issued by virtue of the powers conferred by article 4(2) of the European Union Act, LN 191/2007 
revokes and replaces Part II of the Immigration Regulations with respect to nationals of the EU 
only, with effect from the day it is published. The Immigration Regulations shall continue to apply 
to those countries whose nationals have freedom of movement in the European Union, but in 
respect of whom the provisions of Directive 2004/38/EC are not yet in force.   This means that the 
original provisions are applicable in respect of EEA nationals i.e. nationals of Norway, Iceland, 
Liechtenstein. 
 
The Director for Citizenship and Expatriate Affairs, currently within the Ministry for Foreign Affairs, 
Director  is a public officer not below the rank of a Head of Department and has the 
administrative power to implement the provisions regulating the confirmation of the eligibility of 
EU nationals and their family members to exercise Treaty rights. The Director for Citizenship and 
Expatriate Affairs has been delegated this function by the Minister responsible for immigration in 
accordance with the powers granted to said Minister as stipulated under Article 26 of the 
Immigration Act.  The said official issues the residence permit to such persons. Furthermore, he 
also has the power to refuse, terminate or withdraw any such right especially in cases of abuse of 
rights or fraud.  

http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!DocNumber&lg=en&type_doc=Regulation&an_doc=1968&nu_doc=1612
http://eur-lex.europa.eu/Notice.do?val=4976:cs&lang=fr&list=4976:cs,&pos=1&page=1&nbl=1&pgs=10&hwords=
http://eur-lex.europa.eu/Notice.do?val=11568:cs&lang=fr&list=11568:cs,11535:cs,&pos=1&page=1&nbl=2&pgs=10&hwords=
http://eur-lex.europa.eu/Notice.do?val=27671:cs&lang=fr&list=27671:cs,&pos=1&page=1&nbl=1&pgs=10&hwords=
http://eur-lex.europa.eu/Notice.do?val=32349:cs&lang=fr&list=32349:cs,&pos=1&page=1&nbl=1&pgs=10&hwords=
http://eur-lex.europa.eu/Notice.do?val=45191:cs&lang=fr&list=45191:cs,&pos=1&page=1&nbl=1&pgs=10&hwords=
http://eur-lex.europa.eu/Notice.do?val=45192:cs&lang=fr&list=45192:cs,&pos=1&page=1&nbl=1&pgs=10&hwords=
http://eur-lex.europa.eu/Notice.do?val=161300:cs&lang=fr&list=431687:cs,161300:cs,&pos=2&page=1&nbl=2&pgs=10&hwords=
http://eur-lex.europa.eu/Notice.do?val=161301:cs&lang=fr&list=161301:cs,&pos=1&page=1&nbl=1&pgs=10&hwords=
http://eur-lex.europa.eu/Result.do?T1=V3&T2=1993&T3=96&RechType=RECH_naturel&Submit=Rechercher
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The Immigration Act provisions regulate the appointment of the Principal Immigration Officer. This 
Officer is appointed by the Prime Minister and can exercise his powers in accordance with the 
general or special directions of the Minister. Within the scope of his powers, the Principal 
Immigration Officer has the authority to regulate border controls and is responsible for the 
removal of prohibited immigrants from Malta. This office currently vests in the Commissioner of 
Police, who is responsible for the implementation of any removal order which may be issued to a 
Union citizen and his family members under the provisions of LN 191/2007.  
 
Also in accordance with the same provisions of this LN, any Union citizen or family member may 
seek redress for any decision taken by the Director for Citizenship and Expatriate Affairs in respect 
of his right of free movement. Such redress may be made to the Appeals Board established 
under Section 25A of the Immigration Act.  According to this Article, the Board is made up of a 
lawyer who will preside over it, a person versed in Immigration matters and another person, each 
of whom shall be appointed by the President acting on the advice of the Minister. This Board has 
the jurisdiction to hear and determine appeals or applications made in virtue of the provisions of 
this Act or regulations made thereunder or in virtue of any other laws. The scope of this Board is to 
serve as an adjudicating body and for the immigrant to seek redress when a removal order has 
been issued by the Principal Immigration Officer against him. 
 
In summary, Malta has transposed faithfully the provisions on free movement and of Directive 
2004/38/EC and made a good effort to include and respect the aim and spirit of the Directive. 
Most remaining transposition issues are due to ambiguous transpositions.  
 
With regard to Directive 2004/38/EC, there is incomplete transposition of the following: 
 
a) Article 5(4)  -  the words “a reasonable period of time” in relation to the possibility of having 

the documents brought to those who need them in order to enter Malta, has been left out. 
b) Article 14(2) – last paragraph not been fully transposed. This second paragraph highlights that 

there should be a reasonable doubt for a MS to verify whether a Union citizen or his/her family 
members satisfy the required conditions for the right of residence, but under Maltese law, it 
omits the fact that such verification shall not be carried out systematically. 

c) Article 14(4)(a) - the wording has not been literally transposed. Under section 13(1) of LN 191 
/2007, family members are not included. 

d) Article 30(3) - the time limit of not less than one month in order to leave the territory in case of 
an expulsion order has been omitted. 

 
There is imprecise/ambiguous transposition with regard to Article 3 on beneficiaries.  The Maltese 
legislator accepts the partner with whom the Union citizen has a durable relationship as an 
“other family member” but only as long as this relationship is not in conflict with the public policy 
of Malta. This definition of other family member is rather vague under Maltese law, and it might 
not be acceptable if such a relationship were scrutinized and examined on the grounds of 
public policy. 
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Malta’s Comments on the ‘National Fiche 2009-2010  
Malta’ 

• With regard to the fourth paragraph which reads as follows: 

Issued by virtue of the powers conferred by article 4(2) of the European Union Act, LN 
191/2007 revokes and replaces Part II of the Immigration Regulations with respect to 
nationals of the EU only, with effect from the day it is published. The Immigration 
Regulations shall continue to apply to those countries whose nationals have freedom of 
movement in the European Union, but in respect of whom the provisions of Directive 
2004/38/EC are not yet in force.   This means that the original provisions are applicable in 
respect of EEA nationals i.e. nationals of Norway, Iceland, Liechtenstein. 

Since the entry into force, on 1 March 2009, of the Decision of the European Economic Area 
(EEA) Joint Committee Decision 158/2007 amending Annex V (Free movement of workers) 
and Annex VIII (Rights of establishment) to the EEA Agreement, Malta started implementing 
the provisions of the said Directive (2004/38/EC) in respect of EEA nationals. Amendments to 
Free Movement of European Union Nationals and their Family Members Order (LN191/07) 
will be effected in this respect. 

• With regard to the fifth paragraph which reads as follows: 

The Director for Citizenship and Expatriate Affairs, currently within the Ministry for 
Foreign Affairs, is a public officer not below the rank of a Head of Department and has the 
administrative power to implement the provisions regulating the confirmation of the 
eligibility of EU nationals and their family members to exercise Treaty rights. The Director 
for Citizenship and Expatriate Affairs has been delegated this function by the Minister 
responsible for immigration in accordance with the powers granted to said Minister as 
stipulated under Article 26 of the Immigration Act. The said official issues the residence 
permit to such persons. Furthermore, he also has the power to refuse, terminate or 
withdraw any such right especially in cases of abuse of rights or fraud.  

Malta does not issue residence permits to EEA nationals and their family members, but issues 
such persons, in accordance with the provisions of Directive 2004/38/EC on the right of citizens 
of the Union and their family members to move and reside freely within the territory of the 
Member States and national implementing legislation, registration certificates / residence cards. 

• With regard to the penultimate paragraph which reads as follows: 

With regard to Directive 2004/38/EC, there is incomplete transposition of the following: 

a)  Article 5(4) - the words “a reasonable period of time” in relation to the possibility of 
having the documents brought to those who need them in order to enter Malta, has been left 
out. 

b)  Article 14(2) - last paragraph not been fully transposed. This second paragraph highlights 
that there should be a reasonable doubt for a MS to verify whether a Union citizen or his/her 
family members satisfy the required conditions for the right of residence, but under Maltese 
law, it omits the fact that such verification shall not be carried out systematically. 

c)  Article 14(4)(a) - the wording has not been literally transposed. Under section 13(1) of LN 
191 /2007, family members are not included. 
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d)  Article 30(3) - the time limit of not less than one month in order to leave the territory in 
case of an expulsion order has been omitted. 

In order to enhance the clarity of national legislation with regard to the above-mentioned 
provisions, Malta will be amending the legislation accordingly. 

• With regard to the last paragraph which reads as follows: 

There is imprecise/ambiguous transposition with regard to Article 3 on beneficiaries.  The 
Maltese legislator accepts the partner with whom the Union citizen has a durable relationship 
as an “other family member” but only as long as this relationship is not in conflict with the 
public policy of Malta. This definition of other family member is rather vague under Maltese 
law, and it might not be acceptable if such a relationship were scrutinized and examined on 
the grounds of public policy. 

Malta indeed facilitates the entry and residence of a person who is in a durable relationship with 
an EEA national, if such person wishes to accompany or join the EEA national concerned when 
the said EEA national is or will be exercising any of his / her Treaty rights in Malta. In this 
context, public policy, apart from the notions expressed in the rulings of the European Court of 
Justice (ECJ) is referring to those relationships which are not recognised by Maltese legislation. 
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NETHERLANDS - NATIONAL FICHE  

Introduction - Two general issues 
The relatively low level of unemployment in the Netherlands 
(5.6% of the active population in January 2010) resulted in a 

continued high reliance on workers from other Member States in 2009 and 2010. In 2009 social 
security contributions were paid for approximately 120,000 workers from Member States in 
Central Europe, 90% being nationals of Poland. The number of work permits granted for EU-2 
workers in 2009 amounted to 3.250, slightly more than in the previous year.  
 
Almost half of the workers from EU-12 Member States are employed through the intermediary 
of private employment agencies. Most of those workers are employed in seasonal jobs in 
horticulture, but also in the food industry and in the harbours. This employment situation often 
results in substandard payment and employment conditions. About one fourth of those 
workers are housed in temporary accommodation (mobile cabins, holiday homes, former 
asylum seekers reception centres). This results in repeated complaints and stories about 
exploitation in the media. 
 
Another new and remarkable feature is the repeated requests by leading politicians from 
various political parties to roll back free movement with EU-12 Member States. In December 
2009 a motion stating that aim in the Second Chamber was supported both by the extreme 
right-wing and left-wing parties. The motion was rejected.  
 
As part of their more general anti-immigration or anti-immigrant policies some political parties 
in their programme for the June 2010 general elections proposed to renegotiate the rules on 
free movement in the EU. Several political parties during the campaign promised full use of 
the transitional period for the EU-2 and opposition against the accession of Turkey to the EU. 
The persisted requests by MPs from various parties to introduce mandatory language and 
integration courses for Polish workers in the Netherlands are another indication that in more 
than one political party free movement of EU nationals is not taken seriously or for granted. 
 

Transposition of Directive 2004/38 
Generally, the transposition of the Directive in Dutch law is correct. But the fact that the EU 
rules are transposed in the general immigration legislation and that, moreover, most EU rules 
are transposed not in the Aliens Act but in delegated legislation (Aliens Decree or Aliens 
Regulation) or even in the Aliens Circular increases the complexity and misunderstandings in 
the actual application of the EU free movement rules, the general rules being applied rather 
than the privileged free movement regime.   
 
There are some exceptions of clearly incorrect or partial transposition. Three examples: (1) 
Article 3(1) of the Directive has been only partially transposed in Article 8.7 Aliens Decree, 
creating a.o. problems for TCN family members of Dutch nationals returning to the 
Netherlands after having used their free movement rights. (2) Furthermore, contrary to Article 
8.7 Aliens Decree Article 3 Directive 2004/38 does not exclude the applicability of the 
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Directive when a Union national lives and works in two Member States, his Member State of 
nationality included. (3) The Aliens Circular states that as a rule an EU national working at least 
40% of the normal working time can be considered a “worker” (see B10/3.2.1 Aliens Circular). 
The statement itself is not incorrect. But the effect of the statement is that in practice often EU 
nationals working less than 40% are not considered to be workers and free movement rights 
that the person or his family members are denied or disregarded on that ground or because 
of lack of sufficient income. That practice is clearly incompatible with Directive 2004/38 and 
with the ECJ case law in Geven, Megner and Genc. 
 

Application of Directive 2004/38 
A national of another Member State using his free movement rights in the Netherlands for 
more than only a few months, has to register with the municipal authorities of his place of 
residence, to acquire a social-fiscal fiscal number and to make an appointment with at one 
of the regional office of the Immigration and Nationality Service (that may take several 
months of waiting without the required documentation on the residence status). Once those 
administrative hurdles have been overcome and the migrant has been issued the right 
documents, (s)he will, generally, be treated by official authorities in accordance with the 
privileged position of EU nationals.  
 
However, those who have not yet made it so far - many Polish workers do not even take the 
trouble because they are working less than 6 months at a time – those who the immigration 
authorities want to expel from the country or those who are to a certain extent in a marginal 
position (third country family members or frontier workers) often experience special problem 
in realizing their free movement rights.  
 
 Third-country nationals have special problems related with proving a “durable relation”, 

with a registration in the Schengen Information System and when returning to the 
Netherlands with a Dutch spouse or partner after a stay in another Member States. 
Repeated political discussion about the so-called Belgium route and “abuse” of free 
movement has resulted in more rigorous check by the IND and a sharp increase of the 
percentage of applications for registration of their free movement status being refused: 
11% in 2008 and 27% in 2009. A study commissioned by the Ministry of Justice revealed few 
indications of fraud and abuse. It appeared that only a small minority of TCN 
spouses/partner are coming with a returning Dutch national; more than three quarter is 
accompanying a national of another MS. 

 Frontier workers experience problems with double health insurance, access to study grants 
and other social and fiscal benefits (?) in case a Dutch national lives in Belgium but works in 
the Netherlands. 

 The issue of nationals of other Member States who after a criminal conviction have been 
issued an entry ban on the basis of national law, making further residence a crime under 
Dutch penal law, rather than the EU public order exception, has not been structurally 
solved yet. 

 EU nationals are subjected to immigration detention because they are unable to show a 
valid passport on the spot, partly. as result of a restrictive interpretation of the Oulane 
judgment by the Council of State 
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Other problem issues 
 Indirect discrimination in the legislation on study grants (the three out of six years rule); the 

Commission has started an infringement procedure on this issue. 
 Recognition of qualifications obtained in or recognized by other Member States 
 Residence related documents issued by other Member States: in some cases the relevance 

of such documents is disregarded and in other cases Dutch immigration officers incorrectly 
make their decision dependent on a document from another Member State rather than 
making their own judgment. 

 

Positive developments 
 Polish nationals have started to use the Equal Treatment Commission (Commissie Gelijke 

Behandeling) as an institution that may assist in counteracting discrimination on the basis of 
nationality by employers or other actors, such as car rental companies. 

 National courts tend to refer more often to ECJ case law and comply with the judgments 
of the Court, if they have been properly informed of the relevant judgments. 
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POLAND - NATIONAL FICHE  
 
 
 

 
Chapter Key Issues Comments 
1 *Residence 

 
 
 
 
 
 
 
*Registration certificates and 
cards 
 
*Forms 
 
 
 
 
*Permanent residence 
 
 
 
 
 
 
 
*Departure 

Requirement to register for a temporary or a 
permanent stay is questionable taking into 
account Directive 2004/38 –there is inconsistence 
between Act on entry and Law on evidence and 
identity cards. The first one does not regulate 
such an obligation whereas the second does. 
However, precedence shall have the Act on 
entry, as it implements provisions of Directive 
2004/38.  
 
Application forms request personal data that are 
not authorised by the Directive such as names of 
parents, PESEL number (if applicable), height, 
special marks, colour of eyes. There are no 
considerable delays in issuing certificates of stay.  
 
Polish legislator requires to prove the fact of 
having permanent residence at the territory of 
Poland in the form of listing periods of stay, 
purposes of stay in individual periods as well as 
breaks between  the stays exceeding 6 months a 
year and their reasons as well as other 
circumstances justifying the application. 
 
The Act on entry regulates only cases of expel 
when behaviour of an individual constitutes a 
threat for defence policy or national security, as 
well as for public safety, public order or public 
health. No direct reference to Art. 14.4 a-b is 
made. However, analysis of the Act on entry 
leads to conclusion that a mere fact of making 
use of social assistance benefits shall not be an 
enough reason for expulsion of EU citizen and 
members of their families.     
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Chapter Key Issues Comments 
2 * Third country national family 

members 
 
 
*Extended family members 
 
 
 
 
 
 
 
*Marriages of convenience 

No prior lawful residence in another Member 
States is required, which is in line with Metock 
case. 
 
The Act on entry does not contain provisions that 
implement Art. 3.2. of the Directive 2004/38, 
however art. 53 a of the Act on aliens provides 
that a right for temporary stay in Poland shall be 
granted to those aliens who are eager to 
accompany either Polish or EU citizen because of 
family ties that are between them. 
 
There are strict regulations that aim at combating 
marriage of convenience in order to prevent 
abusing EU law. 

3 *Working conditions 
 
 

According to Act on promotion of employment 
and labour institutions, EU migrant workers shall 
be treated without any discrimination in 
comparison with Polish workers. There are no 
reported cases of inadequate implementation of 
this obligation in practice. The same applies to 
jobseekers and members of their families, 
however no jobseekers allowances are provided 
under Polish law for both Polish and foreign 
jobseekers.  

4 *Direct discrimination on the 
basis of nationality 
 
*Language requirement 
 
 

No direct discrimination in general.  
 
 
However, language requirements for EU citizens 
applying for civil service and self-governing 
institutions shall be regarded as incompatible 
with EU law.  
Amendment to Act on Polish language has 
repealed the obligation to prepare documents 
connected with labour law solely in Polish 
language. Labour contract may now be 
prepared and signed in different than Polish 
language, on application of an employee that 
does not possess Polish citizenship, provided that 
such a person has been previously instructed 
about the possibility to prepare such a contract 
in Polish language 
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Chapter Key Issues Comments 
5 *Residence requirement The Law of 29 May 1974 on provision for war and 

military invalids and their families was declared  
incompatible with Art 18 of the EC Treaty (now 
Art. 21 TFUE) as containing residence principle in 
order to be eligible for certain benefits. As from 1 
January 2010 this requirement has been deleted. 
Still residence requirement applies to Act of 16 
November 2006 on financial benefits and rights 
for civil, blind war victims. 

6 *Football quotas 
*Basketball quotas 
*Ice Hockey quotas   
 
*Researchers/artists 

There are limitations for non-national players. 
 
 
 
The rule of equal treatment is fully applicable. 

7 *Transitional measures EU8 
 
 
 
*Transitional measures EU2 

No reciprocal measures for those countries that 
apply transitional measures as from 17 January 
2007. 
 
No restrictions to labour market for EU2 nationals 
 

 



Polish comments to the national fiches of the European Report for the 
period 2009-2010 concerning free movement of workers 

Below are listed the comments that the Ministry of Labour and Social Policy has received 
from relevant Polish authorities on the NATIONAL FICHE 2009-2010 – POLAND as 
received by the Commission by email of 20 July 2010.  

 

- As regards Chapter 1 *Residence  

National Fiche 2009-2010 – Poland:  

Requirement to register for a temporary or a permanent stay is questionable taking into 
account Directive 2004/38 –there is inconsistence between Act on entry and Law on 
evidence and identity cards. The first one does not regulate such an obligation whereas the 
second does. However, precedence shall have the Act on entry, as it implements provisions 
of Directive 2004/38.  

Polish comment:  
It must be explained, that the Act on entry refers to registration (zarejestrowanie) within the 
meaning of Directive 2004/38, while Law on evidence and identity cards refers to so called 
“obowiązek meldunkowy”- that is to say, an obligation to notify local authorities about 
someone’s residence in particular house/flat for temporary or permanent stay (according to 
civil law).  

Both notions zarejestrowanie and obowiązek meldunkowy are translated into English as 
registration, even that they refer to two different institutions. This may lead to some 
misunderstanding. However, there is no inconsistence between Directive 2004/38 and Polish 
national law in the fields of registration within  the meaning of the said directive. Registration 
within the meaning of obowiązek meldunkowy requires prior presentation by an applicant a 
document confirming his/her right to stay in the house/flat (e.g. documents confirming 
ownership, contract with landlord etc.).  

 

- As regards Chapter 3 *Working conditions 

National Fiche 2009-2010 – Poland:  

According to Act on promotion of employment and labour institutions, EU migrant workers 
shall be treated without any discrimination in comparison with Polish workers. There are no 
reported cases of inadequate implementation of this obligation in practice. The same applies 
to jobseekers and members of their families, however no jobseekers allowances are 
provided under Polish law for both Polish and foreign jobseekers. 

Polish comment:  
According to Act on promotion of employment and labour institutions, allowances and other 
benefits in respect of unemployment are granted, under the terms and conditions specified in 
the law, to, among others, Polish nationals and nationals of the EU Member States.  

The right to the unemployment benefit is granted to persons registered at a District (Poviat) 
Labour Office as unemployed, who within the 18 months period preceding the date of 
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registration were employed at least 365 days and received remuneration not lower than the 
minimum wage.  

- As regards Chapter 4 *Language requirement 

National Fiche 2009-2010 – Poland:  

However, language requirements for EU citizens applying for civil service and self-governing 
institutions shall be regarded as incompatible with EU law.  

Amendment to Act on Polish language has repealed the obligation to prepare documents 
connected with labour law solely in Polish language. Labour contract may now be prepared 
and signed in different than Polish language, on application of an employee that does not 
possess Polish citizenship, provided that such a person has been previously instructed about 
the possibility to prepare such a contract in Polish language.  

Commentary on Poland's national card concerning the linguistic requirements imposed 
on citizens of the European Union applying for a position in the civil service corps and 
local government institutions in Poland.  
According to article 5 point 2 of the Civil Service Act (Journal of Laws No. 227, item 1505, 
as amended) a person who does not hold Polish citizenship may be employed in a position 
where the nature of the duties performed does not consist in direct or indirect participation in 
the execution of public authority and functions meant to protect the general interest of the 
state, if such a person has a knowledge of the Polish language proven by a document, as 
detailed in the ordinance of the Chairman of the Council of Ministers dated 23.04.2009 on the 
types of documents proving the knowledge of the Polish language for persons of non-Polish 
citizenship who are applying for a position in the civil service (Journal of Laws No. 64, item 
539). 

These documents include: 

• a Polish language certificate proving the fact of having passed an exam in Polish at a 
general intermediate or advanced level, issued by the State Certification Commission 
for Polish as a Foreign Language; 

• a document proving graduation from university studies conducted in Polish; 

• a baccalaureate certificate obtained within the Polish educational system; 

• a certificate proving the right to exercise the profession of a sworn translator issued by 
the Minister of Justice. 

The regulations pertaining to linguistic requirements set forth for persons not holding Polish 
citizenship who are applying for a position in the civil service corps are applicable to the 
same degree to foreigners applying for a position in local government institutions. According 
to article 11 point 3 of the Act of 21.11.2008 on Local Government Employees (Journal of 
Laws No. 223, item 1458), a person not holding Polish citizenship, who may apply for a civil 
service position, should prove his or her knowledge of Polish by presenting a document as 
mentioned in the regulations issued on the base of article 5 point 3 of the Civil Service Act of 
21.11.2008.   

The level of knowledge of the language is individualised to such an extent as permitted by the 
procedure described in article 5 point 1 of the Civil Service Act. A description of the level of 
fluency in Polish required for the person in such a position in the civil service to perform his 
or her duties accordingly is prepared at the stage of drafting a role description and then while 
drafting the recruitment advertisement. While working on the ordinance of the Chairman of 
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the Council of Ministers on the types of documents proving the knowledge of the Polish 
language for persons of non-Polish citizenship who are applying for a position in the civil 
service, the project initiator assumed that because of the specific nature of work in the civil 
service and the necessity to engage in contacts with clients of the office resulting thereof as 
well as drafting documents in Polish, only documents proving the knowledge of the Polish 
language at a level not lower than general intermediate should be recognized. The level of 
knowledge of the Polish language accepted on the grounds of the regulations in power allows 
for the employment of foreigners in such positions where it is not necessary to demonstrate a 
perfect fluency in Polish, though it is nevertheless necessary to hold specialist professional 
qualifications. 

Obtaining a document proving graduation of university studies conducted in Polish, which 
guarantees that the course of study was conducted with Polish as the main language of 
instruction and which takes into account a diploma of university studies in Polish philology 
completed outside the Republic of Poland, is – from an objective perspective – equally 
accessible for all citizens of the European Union. Similarly, obtaining a certificate in Polish 
proving the fact of having passed an exam in Polish at a general intermediate or advanced 
level, issued by the State Certification Commission for Polish as a Foreign Language, is 
equally accessible for most citizens of the European Union, by virtue of the fact that these 
exams are carried out in several centres in Central and Eastern Europe (among others in 
Germany, France, Slovakia). 

 

- As regards Chapter 7 *Transitional measures EU8 

National Fiche 2009-2010 – Poland:  

No reciprocal measures for those countries that apply transitional measures as from 17 
January 2007. 

Polish information:  
Poland has opened its labour market for nationals of EU8 since the day of accession to the 
EU, therefore no reciprocal measures were imposed after 1 May 2004 for EU8 nationals.  

Reciprocal measures were applied respectively, until 17 January 2007, towards nationals of 
the EU15 Member States as long as they applied restrictions for Polish nationals. From 17 
January 2007 no restrictions as regards access of EU nationals to the labour market are 
applied in Poland, regardless the possibility of access of the Polish nationals to respective 
labour market.  
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PORTUGAL - NATIONAL FICHE  
 
In 2009 in close connexion with the market turbulence, 
public debt and unemployment have risen substantially in 
Portugal. Since the number of active EU nationals is not 
significant, such EU nationals were not generally affected 
by that situation. Migration as a political sensitive issue in 

2009 did not concern EU nationals working in Portugal but third country nationals. 
 
Concerning the residence rights of EU nationals, there is nothing worth to note during 
2009. Directive 2004/38/CE, as demonstrated in the report, was transposed in due terms 
by Law 37/2006 of 9 August. Its practical implementation did not raise particular 
problems till now. We are not aware of complaints against the competent administrative 
body – Serviço de Estrangeiros e Fronteiras – SEF (Aliens and Borders Service) – 
concerning delays in issuing documents/ certificates and cards to evidence the rights of 
workers, including permanent residence, or concerning illegal detention and expulsion of 
EU nationals from Portugal. Once again, this situation is linked to some extent to the 
relatively small number of EU nationals residing in Portugal. This also explains why most of 
the work of the SEF relates to third country nationals and not to EU nationals and their 
family members. 
 
As regards third country nationals who are family members of EU nationals and exercise 
Treaty rights in Portugal, their treatment tends to be the same that is accorded to the 
latter. In other words, the assessment concerning EU nationals also applies to their family 
members who are third country nationals. 
 
Concerning access to employment in general, it does not appear to be wide spread 
discrimination against EU nationals in the labour market. Also in general terms the 
Portuguese legislation adopted in 2009 does not show inconsistencies with EU law. The 
most significant legislative act, the new Labour Code (Law 7/2009), follows the solutions 
already foreseen by Law 99/2003, mentioned in other reports. It continues to ensure 
equal treatment regarding access to employment, vocational training, promotion and 
working conditions, and prohibits explicitly discriminations on the grounds of nationality 
(Article 24). Moreover, employers are expressly prohibited from any form of discrimination 
(Article 25), and the worker or applicant who is the victim of a discriminatory act is 
entitled to compensation for material and moral damages (Article 28). Some special 
provisions on the work of foreign citizens in Portugal, such as those foreseeing the written 
form for the labour contract and the obligation to inform the authorities of an 
employment contract signed with a foreign citizen, are not applicable to EU workers 
(Article 5). 
 
EU nationals are only excluded from public service posts where there is a real need for 
special allegiance and these posts are reserved only for Portuguese nationals. 
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Particularly in the National Health Service, the number of Spanish employees remained 
significant in 2009. However, in some sectors of the public service we still find sometimes 
legal formulations which should conform more explicitly to the requirements of EU law. 
For instance, the public job offer for a technical job in the Portuguese Diplomatic Institute 
of the Ministry of Foreign Affairs, published in the Official Journal (Diário da República) of 
31 December 2009, p. 52711, mentions as an admission requirement, the Portuguese 
nationality of the applicants, except when exempted by the Constitution, specific 
legislation or international convention. This is a clear case of a competition that should 
be open to any EU nationals, but where the announcement expressly refers the 
Portuguese nationality. 
 
Finally, as to obstacles to free movement in 2009, it became particularly evident through 
the intervention of the media that there still in force some national provisions inconsistent 
with the principle according to which EU workers are entitled to housing on a non-
discriminatory basis. As a matter of fact, some local authorities, namely the cities of 
Famalicão and Salvaterra de Magos, applied a provision of the Decree-Law 797/76, of 6 
of November, which granted the right to enter a competition for a house subsidized by 
the State only to Portuguese citizens that do not have a proper house and want to live in 
those cities (see for instance the newspaper Público of 22 April 2010, p. 12). EU citizens 
who want to apply, cannot not participate in these competitions.  
 
Besides that, the most problematic issue for EU nationals exercising Treaty rights in 
Portugal over this year has remained fairly consistent with those of preceding years is the 
sport area. In fact, there are still some federation’s regulations (concerning professional 
and non-professional sports) that discriminate against EU nationals. A clear example is 
the Competition Regulation for the Women’s National League adopted by the 
Portuguese Basketball Federation, which establishes that a team can only play 
simultaneously with two players that cannot represent the Portuguese national squad 
(Article 107). This means that players from another EU Member States transferred to 
Portugal are included in this quota.  
 
Another example is Article 37 of the Competition Regulation adopted by the Football 
Professional League establishes that football clubs must register a minimum of 8 “locally 
trained players”. A player is considered as trained locally if registered in the Portuguese 
Football Federation for at least three seasons between the ages of 15 and 21. This 
restriction does not lead to a direct discrimination on the basis of nationality as these 
players can have any nationality. Nonetheless, there is a risk of indirect discrimination on 
the basis of nationality as access to clubs' training facilities is easier for the young 
Portuguese players rather than players from the other member states. However, a clear 
discrimination against EU nationals has to do with the registration fees in the national 
federations. For instance, in the Portuguese Volleyball Federation the registration fee for 
international transfers is 650 € and the registration fee for internal transfers is 30 € (Point 
4.2. of the Circular nº 20 of the Portuguese Volleyball Federation for the season 
2009/2010). 
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ROMANIA - NATIONAL FICHE 
 
For Romania 2009 was the third year of free movement and 
the second year of economic crisis, characterized in the 
field of the free movement by legislative stability, further 
increasing number of European Union citizens using their 
right to free movement, which is anyway relatively reduced 
due the recent accession of Romania. The exercise of the 

right to free movement even in the context of the crisis and rising unemployment remained a 
question whici is not sensitive from political point of view. 
 
The year 2009 is also characterized by the the return of a relatively significant number of 
Romanian citizens working in European Union countries in the context of the generalized 
economical juncture, affecting also the target countries of Romanian workers, such as Italy or 
Spain.  
 
In the context of free movement, Romanian policy is focused also special relations with the 
Moldavian Republic, considering the historical but also the ethnic ties between the two 
states. The recent modification of the citizenship regulation – the Law no. 21/1991 is important 
from this point of view. In the internal politics, this policy is considered as positive, but in 
European context, were criticised in some member states, as an easy and uncontrolled 
distribution of the right to free movement to third country nationals. According to the 
Government Emergency Ordinance no. 36/2009, former Romanian citizens who have 
acquired Romanian citizenship by birth or adoption and who lost it for reasons not 
attributable to them or the citizenship were raised without their will,  and their descendants 
up to level III, may regain the Romanian citizenship or this citizenship can be granted, upon 
request. They keep the foreign citizenship and retain their residence in the other state. Similar 
regulations exists also in other member states. 
 
This legislative changes grant an access to Romanian citizenship for Moldavians. A National 
Authority for Citizenship was created to ease the administrative procedures, as a national 
public institution with legal personality, subordinated to the Ministry of Justice. Also entered 
into force in february 26, 2010, the Agreement on local border traffic concluded between the 
Romanian and the Moldovan Government, elaborated in the respect of EU regulations and 
the Schengen Agreement. The bilateral agreement on border traffic allows residents of both 
countries, who reside at least one year in a village in the vicinity of the border, usually up to 
50 km, visa-free travel to the area similar in size located in another country, based on small 
border traffic permits and a valid passport. This feature will benefit for about 1,25 million 
Moldovan citizens, residing in 361 villages of the border. Validity of permits is between two 
and five years. 
 
Because the reduced number of people exercising their right to free movement in Romania, 
the specific problems arising in member states where this fundamental freedom has a longer 
tradition, mainly related to the status of family members or social protection issues, are still not 
reflected in practice. Frequently, from a sociological point of view, these people are 
generally leaders and executives of companies with foreign capital. It has to be showed 
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anyway the continuous problems regarding the administration of the social security 
coordination. 
At this time there are no any discussions for opening-up the public sector for European Union 
citizens, the public service being considered as a territory belonging to national sovereignty.  
Romania starting with May 2007 at in the present moment does not apply any transitional 
measures. 
 
The areas in which there do not appear to be substantial problems for EU workers in Romania 
include: 
 
 Access to employment – there does not appear to be reported discrimination  cases 

against EU nationals in the labour market; 
 Public service employment – the problem is simplified by the classical approach: EU 

nationals are excluded from public service posts under the provisions of article 45 (4)  form 
the Treaty of the Functioning of the European Union (ex article 39 (4) from the EC Treaty); 

 
The main problem areas for EU nationals exercising Treaty rights in the Romania over this year 
have remained fairly consistent with those of preceding years: 
 
 Lack of regulation on jobseekers; 
 Failure to examine the ECJ case law and to amend the legislation accordingly; 
 Administrative difficulties in social security system coordination. 

 
 
 



Free movement of workers 

National report 2009 – 2010: Slovak Republic 

 

February 2011 1/3 

 
 

SLOVAK REPUBLIC - NATIONAL FICHE  
 
Directive 2004/38/EC was transposed into the Slovak 
legislation at the end of 2005 already by the Act. No 
558/2005 amending the Foreigners Act, which was 
adopted on 8 November 2005 and came into force on 

15 December 2005. However, some of the provisions of the directive seem to be 
implemented incorrectly or just partially.  
 
As regards the residence rights, following situations do not seem to match with the 
Directive 2004/38/EC. 
 
If an EEA citizen is not working anymore, and he/she is temporarily unable to work as 
the result of an illness or accident, and it is not a occupational disease or work 
accident, which was the reason for termination of the employment, according to 
the Slovak law, such EEA citizen is not considered as having residence on the basis of 
the first residence permit in Slovakia, unless there is an assumption that he/she will be 
employed. This does not seem to fully respect the wording of the Article 7 (3) of the 
Directive 2004/38/EC. 
 
It appears that Article 14 (4) (a) and (b) was not transposed into Slovak legislation, 
and EEA citizens and their family members facing the situation foreseen by these 
provisions and not having permanent residence within the meaning of Chapter IV of 
Directive 2004/38/EC, might be expelled from Slovakia in breach of Directive 
2004/38/EC. 
 
Slovak Foreigners Act provides in this context that a police department may 
administratively expel an EEA citizen, provided that he/she does not have financial 
means for covering the costs of the stay and health insurance on the territory of the 
Slovak Republic, and his/her family member, provided that he/she constitutes a 
burden to the health care system and social security system of the Slovak Republic. 
This provision explicitly provides, to whom it does not apply. According to the 
Foreigners Act, this does not apply to those having permanent residence within the 
meaning of Chapter IV of Directive 2004/38/EC. No exceptions with regard to 
workers and self-employed persons, and those seeking employment and their family 
members that are having a residence within the meaning of Chapter III of Directive 
2004/38/EC are to be found in the Foreigners Act. 
 
As from 15 January 2010, when new amendment of the Foreigners Act came into 
force, a document certifying provision of accommodation is required from EEA 
citizens, who want to register their residence. If such document is not submitted 
together with the application, the police department will not accept the application 
for registration of the first permit. This requirement exceed those listed in Article 8 (3) 
first intend of the Directive 2004/38/EC. 
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There are also several provisions of the Directive 2004/38/EC concerning family 
members of EEA citizens that do not seem to be fully transposed. 
 
Third country family members shall be granted first residence permit, if they are family 
members of EEA citizen residing in Slovak Republic and if they are not a burden to 
the health security system and social security system of Slovak Republic. 
Requirements regarding health security and social security imposed directly to family 
members are exceeding requirements set by the Directive 2004/38/EC, in particular 
in its Article 7 (2). 
 
Family members – EEA citizens are not obliged to register for residence permit. Until 
14 January 2010, their residence was considered as a first residence permit, if they 
had financial means to secure their stay and health insurance in Slovakia, whether 
they were family members of EEA workers or not. Until that date, family relationship 
was not considered at all with regard to family members of EEA citizens, who were 
themselves EEA citizens. The wording of the Foreigners Act in force since 15 January 
2010 introduced as a specific reason to consider an EAA citizen as having a first 
residence permit a family membership to an EEA citizen considered to have a first 
residence permit for any of the reasons other than family membership. 
 
Article 12 (3) of the Directive 2004/38/EC does not seem to be transposed correctly in 
Slovak legislation. Slovak legislation poses additional requirements for retention of the 
right for residence for children studying in Slovakia, whose parent – EEA citizen died 
or left the country. According to Slovak Foreigners Act, the right for the residence 
permit shall also be retained if he/she is employed or undertakes business or has 
financial means for covering the stay in order to avoid becoming a burden to the 
social security system, and he/she has a health insurance, and provided that he/she 
studies and a citizen of the European Economic Area, who is his/her parent, has died 
or terminated his/her stay on the territory of the Slovak Republic. Again, requirements 
regarding health security and social security are imposed to family members. 
 
Article 17 (4) of the Directive 2004/38/EC was transposed only with regard to family 
members, who are EEA citizens. According to Slovak legislation in force, third country 
family members are not entitled for permanent residence under circumstances 
provided in Article 17 (4) of the Directive 2004/38/EC. 
 
In the field of access to employment to public sector, the Act on Civil Service 
regulates legal relations when executing civil service. This Act stipulates that the right 
to employment in civil service belongs to Slovak citizens as well as to EU/EEA and 
Swiss citizens under conditions stipulated in the Act on Civil Service and under 
conditions stipulated by special laws. However, if required by legitimate interests of 
the Slovak Republic, it is possible to restrict the employment in civil service only to 
Slovak citizens. The list of civil servants employment posts which are open only for 
citizens of Slovakia is set by a generally binding Governmental regulation. The 
restrictions seem to fulfil the criterion of posts in which the exercise of public authority 
and the responsibility for safeguarding the general interests of the State is involved. 
 
In Slovak legislation, some social benefits are subject to a permanent residence 
permit and family benefits are limited to family members resident in Slovakia with the 
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worker. However, until the end of February 2009, only those who had a permanent 
residence in Slovakia could apply for the tax bonus for a dependent child. As of 1 
March 2009, the permanent residence criterion was substituted by a criterion taking 
into account the percentage of income received in Slovakia. 
 
In other areas no new issues aroused in Slovak Republic in 2009 and no substantial 
problems for EU workers can be seen in these areas. 
In conclusion, the most disputable areas are problematic transposition of some of the 
provisions of the Directive 2004/38/EC with regard to residence rights of EEA citizens 
and in particular with regard to family members of EEA citizens, and the situation with 
some of the social benefits. 
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Hereby we are sending you the comments of the Slovak Republic directly incorporated into 
the National Fiche 2009 – 2010. 
 
The National Fiche 2009-2010 contains a statement indicating that the Slovak Republic did 
not correctly transpose Article 7 (3) of Directive 2004/38/EC. In present, there is an ongoing 
effort to draft a new Act to replace the currently effective Act No. 48/2002 Coll. on the stay of 
aliens, amending certain other acts (the Act on the Stay of Aliens). The draft will include a 
new wording of the current Article 45a (5) (a) of the Act on the Stay of Aliens to clearly and 
unambiguously provide for the retention of the right of residence of an EEA national in the 
case of any injury or disease, not only accident at work or occupational disease. 

It is important to note, however, that the Slovak Republic does not require EEA nationals to 
present any certificate of employment at the registration of the first residence permit. 
Therefore, a possible temporary incapacity of an EEA national caused by illness or accident 
has no effect on the retention of the right of residence or any other right stemming from the 
Directive 2004/38/EC.   

It is further indicated in the Fiche that Article 14 (4) (a) and (b) of Directive 2004/38/EC was 
not transposed into Slovak legislation. However, Article 57 (10) of the Act on the Stay of 
Aliens, which provides for the possibility of expulsion of an EEA national does not apply to 
the categories of persons mentioned by Article (14) (a) and (b) of the Directive 2004/38/EC.  

The provision on the possibility of expulsion is to be interpreted in the context of Article 45a 
(1) (a) (b) (e) of the Act on the Stay of Aliens, which provides the following on the residence 
of an EEA national: A stay of a citizen of the EU shall be deemed a stay based on the first 
permit, provided that he/she is employed, undertakes business or is likely to get employed. At 
the same time it should be mentioned that the expulsion is not an automatic consequence of 
recourse to the Slovak social assistance system by an EEA national or his/her family member. 
Instead, recourse to expulsion is possible only in extreme cases. As a result, an EEA national 
or his/her family member not satisfying the criteria set out in Articles 7, 12, 13 of the 
Directive 2004/38/EC may be expelled, but before making a decision to such effect, the 
competent Slovak authority is obliged to examine all circumstances and reasons for expulsion 
as well as the consequences likely to be caused. It is not possible to arbitrarily expulse an 
EEA national or his/her family member, if it is demonstrated that he/she is seeking 
employment or is likely to be employed, has sufficient financial resources and is not a burden 
on the social assistance system. Moreover, since the time the Directive 2004/38/EC was 
transposed into the Act on the Stay of Aliens, such case has not occurred.   

According to the Fiche,  Article 45a (2) of the Act on the Stay of Aliens is not in conformity 
with the Directive 2004/38/EC, as an EEA national applying for the first residence permit is 
required under that provision to present a certificate of accommodation, in addition to his/her 
travel documents mentioned in the Directive. In the draft Act currently under development, 
the wording of Article 45a (2) of the currently effective Act on the Stay of Aliens will be 
modified to fully comply with the Directive 2004/38/EC.  

Article 7 (2) of the Directive 2004/38/EC states that the only requirement for a family 
member in order to gain the residence permit is to prove his/her family relationship with an 
EEA national. The provision of Article 45b (1) (b) of the currently effective Act on the Stay 
of Aliens goes beyond the provision of the Directive 2004/38/EC and therefore, its wording in 
the draft currently under development will be modified to achieve full compliance.  
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As far as the remarks on the wording of the Act on the Stay of Aliens effective since 14 
January 2010 are concerned, it should be mentioned that all rights of family members of EEA 
national provided for by the Directive 2004/38/EC are guaranteed by that Act and in some 
cases the Slovak regulation is even more favourable.  

The draft currently under development will also take into account a possible modification of 
the national provision in the context of Article 12 (3) of Directive 2004/38/EC.  

Article 17 (4) of the Directive 2004/38/EC is fully transposed in the provision of Article 45d 
(1) of the Act on the Stay of Aliens, which states that a Police authority shall grant a 
subsequent permit to the family member of an EEA national, provided that he/she is staying 
in the territory of the Slovak Republic as a family member of an EEA national under Article 
45c (1) (b) through (f). The provision of Article 45c (1) (f) is a verbatim transposition of 
Article 17 (4) of the Directive 2004/38/EC. 

Social benefits are tied to a permanent residence permit states that citizens of EU Member 
States and their families acquire residence in the Slovak Republic, which is equal to 
permanent residence and are entitled to all benefits. 
Family benefits even in the case of Slovak citizens are bound to the family residence in the 
Slovak Republic and are not exported to another country. 
 
Yours sincerely, 
 
Michal Ištván 
Director  
Department of EU Affairs 
Ministry of Labour, Social Affairs and Family 
Špitálska 4 - 6 
816 43 Bratislava 
tel: 02 - 2046 1612  
fax: 02 - 2046 1734 
e - mail: istvan@employment.gov.sk 
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SLOVENIA - NATIONAL FICHE  
 
Slovenia is characterised by the fact that relatively small 
number of the EU and EEA nationals and their family members 
use their right to free movement and come to work in Slovenia. 
At the same time Slovenian citizens never endangered labour 
markets of other EU and EEA Member States.  
 

In 2008 there were 930 EU nationals employed in Slovenia. Workers from Bulgaria (439), Romania 
(174), Slovakia (131) and Hungary (96) prevailed among them. This number decreased to 271 in 
2009. The effects of the economic crisis on the labour markets in all Member States affected 
Slovenia, too. According to the statistic data is the number of the EU nationals being employed 
in Slovenia in 2009 growing up again. At the end of March 2009 there were 381 EU nationals 
employed in Slovenia. Nearly half of them were the citizens of Bulgaria. 
 
On 25 May 2006 Slovenia decided to abolish the principle of reciprocity and granted free access 
to the EU and EEA nationals. In December 2006 the decision to grant free access to the 
Slovenian labour market for the citizen of Bulgaria and Romania has been adopted. So no 
transitional measures have been applied in Slovenia in 2009. 
 
Implementing free movement of workers covers the activities of different ministries. To illustrate, 
the Rules on work permits, registration and deregistration of work, and the employment and work 
performed by aliens ( the unofficial consolidated text prepared in 2009), issued on the basis of 
the Employment and Work of Aliens Act and providing inter alia that the registration of a national 
of the EU, EEA or Swiss Federation for social insurance by an employer shall be considered 
registration of employment, has been prepared in agreement with the Ministry of Labour, Family 
and Social Affairs, Ministry of Education and Sport, Ministry of Higher Education, Science and 
Technology and the Ministry of Economy.  
 
In addition the Employment Service of Slovenia, the institution which has also an important role 
related to the work of the EU nationals in Slovenia, has to be mentioned. E.g., it is responsible for 
keeping the EURES website and for the purpose of keeping statistics on labour market only, the 
nationals of the EU, EEA Member States and the Swiss Federation and their family members must 
be registered with the Employment Service of Slovenia when concluding the employment 
contract. A person liable to perform the registration is the employer who must register a worker 
within 10 days of the commencement of work. 
 
Issues related to the freedom of movement of workers were not a matter of intensive public or 
political discussions in 2009. One of the reasons might be that due to the small number citizens of 
EU, EEA or Swiss federation do not cause serious unrest on the Slovenian labour market. There 
were also no disputes related to the free movement registered in the country. 
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In May 2009 amendments to the Aliens Act have been adopted, but they did not relate to the 
issues of free movement of workers. Generally speaking, legislative activities regarding the 
freedom of movement of the EU workers has been slowed down as the respective legislation is 
relatively new. On the other hand the Ministry of Labour, Family and Social Affairs paid 
throughout the year great attention to the implementation of the legislation in force to be able 
to assess its implementation and the implementation of the objectives on which the legislation is 
based. Some deficiencies in relation e.g. to the transposition of the Directive 2004/38/EC have 
been established (e.g. in relation to Articles 7/3, 8/3,!4/4, 24/1 ). On the other hand some new EC 
directives have been adopted that have to be transposed into national legal system. For this 
reason The Employment and Work of Aliens Act shall be amended in 2010. 
 
Some existing problems, not related to the Employment and work of Aliens Act whose 
amendments are in drafting procedure, which means that they shall probably not be removed 
in the near future: 
 the definition of family members of the EU citizen (reference to the “unmarried children”) 
 the approach according to which the regulation of the legal position of persons who have the 

right to free movement is added to the general regulation of the migration issues, but remains 
to be very general, sometimes non-precise and not clear enough 

 there should be more cooperation between different ministries responsible for different draft 
acts to avoid unnecessary inconsistency in the texts. 

 
Non-problematic issues and/or issues that may be positively assessed: 
 discrimination against EU nationals in the labour market does not seem to be a problem 
 information activities of the Employment Service of Slovenia related to the freedom of 

movement 
 efforts of public authorities to gradually remove administrative impediments for the 

implementation of the freedom of movement.   
 
   
 



Regarding national fiche on Slovenia, we would like to comment on two 
things: 
- according to the official data the numbers of EU citizens employed or 
self-employes in Slovenia in the reference years substantially differ from 
the numbers in the report. We have inserted the correct numbers using 
"track changes" (see attachment); 
- regarding one of the existing problems, mentioned at the end of the 
report, relating to the definition of the family members of the EU citizen, 
we would like to explain that the proposals of the new Aliens Act and the 
new Employment and work of the Aliens Act of the Republic of Slovenia, 
which will be adopted presumably by the end of the year, will correct the 
mentioned definitions in accordance with the definitions of the Directive 
2004/38/EC. 
 
Sonja Malec 
Ministry of Labour, Family and Social Affairs 
Sector for Labour Migration 



Free movement of workers 
National report 2009 – 2010: Spain 

 

February 2011 1/3 

 
 

SPAIN - NATIONAL FICHE  
The main problem areas for EU and EEA nationals and their 
families exercising Treaty rights in Spain during 2009 have 
remained similar with those analyzed last years. 
 
In relation with the conditions of entry, residence, departure 
and remedies the main concerns are: 

 
 Article 7(1,a) and article 7(3) a-d) of the Directive have not been transposed in the RD 

240/2007.   
 The RD 240/2007 does not mention any administrative formality in order to obtain the 

Registration Certificate mentioned in article 8(3.a) of the Directive. 
 The RD 240/2007 has not transposed the reasons mentioned in the article 14.(4 a-b) by the 

Directive as limitations to adopt an order of expulsion. 
 The situations established in article 17 of the Directive have been transposed in the sections 

2, 3, 4 of article 10 RD 240/2007. However, the Spanish legislator has omitted the 
transposition of the second part of article 17.1.a) of the Directive. 

 The article 24 (2) of the Directive has not been transposed in the RD 240/2007. 
 The RD 240/2007 does not regulate specifically the situation of Jobseekers as a 

consequence of the lack of transposition of working conditions foreseen in the article 7.1 of 
Directive 2004/38.  

 
The potential problems found it in relation with the members of the workers' family have been 
solved by the Spanish Government whit the Royal Decree 1161/2009, of July 10, 2009. This 
Royal Decree has amended the section 2 of article 4 of Royal Decree 240/2007 implementing 
into Spanish law the section 2 of article 5 Directive 2004/38. In consequence, the possession of 
the valid residence card issued by any Member State exempts the family members from the 
visa requirement. Spain shall grant third country family members every facility to obtain the 
necessary visas. Such visas shall be issued free of charge as soon as possible and on the basis 
of an accelerated procedure. 
 
There do not appear substantial problems for EU and EEA Workers and their families in the 
access to employment in the public and private sector as consequence that article 3, 2 
RD240/2007 explains that all persons to whom the RD is applicable with the exception of 
dependent descendants over the age of 21 and dependent direct relatives in the ascending 
line have the right to access to any work activity, studies, in the same conditions as Spaniards. 
The main concern in the case of access to public employment is referred to Article 57 of the 
Spanish ACT 7/2007, 12 April on The Basic Statute of the Public Employee (in force since 13 
May 2007) when established that  
 

“Nationals of Member States of the EU can access public employment in 
the same condition as Spanish citizens with the exception of those directly 
or indirectly participating in the exercise of public power or in the functions 
which are intended to safeguard the interest of the State or the Public 
Administrations. Therefore, different government of each territorial level 
(State, Autonomous Community and Town Halls) will determine the groups 
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of public employments (…) which cannot be accessed by the nationals of 
other EU States”.  

 
The doubts arise in relation with the definition by the State or governments of each territorial 
level of the concept “groups of public employments that could be restricted to nationals of 
other EU States”. We will check the compatibility of the legal framework that will be 
approving in the next months by the Autonomous Community.  
 
The main issue related with tax and free movement of workers in 2009 has been the ECJ 
judgment of 6 October 2009 (C-256/07) against Spanish Tax Law regime for violation of article 
56 EC and article 40 of EEA. We mention this case because initially the Commission also 
considered the infringement of article 39 EC.  As result of this judgment the Spanish 
government has approved a new Tax Law regimen with a rate of tax of 19% for the taxation 
of non-residents´ income obtained in Spain. This new Tax Law regimen will be in force as from 
1 January 2010. 
 
We think that in sports activities, the Spanish authorities and sports federations (Basketball, 
Handball, and Volleyball) maintain a quota system not at all clear with the obligation derived 
from EC Law. But the main concerned again is related with the maritime sector. Specifically, 
the Law 25/2009 of 22 December 2009  (Article 23) amending various laws to adapt the 
Spanish legal framework to the freedom of services, introduces a reform of article (Article 77 
(2)) and a new paragraph ( P. six, letter a)) in the Fifteenth Additional provision of the Law 
27/1992 of 24 November, regarding the State Ports and Merchant Marine.  
 
Article 77 (2) is amended as follows:  (2).  The captain and first mate of national ships must be 
nationals of a Member State of the European Economic Area, except in cases where it is 
provided by the Maritime Administration that these jobs are to be filled by Spanish nationals, 
because a great part of their activities  involves public powers competences. In the case of 
merchant vessels, at least 50 percent of the crew must be from Spain or from another 
Member State of the European Economic Area.   
 
The new Paragraph Six, letter a) of the Fifteenth Additional Provision reads as follows: 
  

 Nationality: The Captain and first mate of the vessel must have, in any case, 
the nationality of a Member State of the European Union or European 
Economic Area, except in cases in which it is established by the Maritime 
Administration, that these jobs must be filled by citizens of Spanish 
nationality because a great part of their activities involves public powers 
competences.  At least 50 percent of the crew must be from Spain or from 
another Member State of the European Economic Area.  Notwithstanding 
the foregoing, when there is not availability of Spanish nationality crew or 
any other member of the European Union or European Economic Area, for 
compelling reasons of economic viability of transport service, or any other 
cause that could have a fundamental influence on the existence of the 
service, the Ministry of Public Transport may authorize the hiring  of nationals 
from third countries, in higher proportion than previously stated, always 
ensuring the safety of ships and navigation and taking into account the 
formalities laid down by Spanish legislation on foreigners and immigration. 
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Finally, From 1 January 2009 the Instruction DGI/ SGRJ/2009, of February 5, 2009 recognizes to 
any Bulgarian and Romanian nationals and their family members under the scope of the 
Instruction, the right to enter, stay an reside under conditions contained in RD 240/2007. 
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On 20 July the Subdirectorate-General for Judicial Arrangements received an email 
from the secretariat of the European Commission's Group of Experts responsible for 
examining the transposition into the Member States' domestic law of Directive 
2004/38/EC of 29 April 2004 on the right of citizens of the Union and their family 
members to move and reside freely within the territory of the Member States 
(hereinafter 'Directive 2004/38/EC'). That Directive was incorporated into Spanish law 
by means of Royal Decree No 240/2007 of 16 February 2007 on the entry, free 
movement and residence in Spain of nationals of European Union Member States and 
of other States party to the Agreement on the European Economic Area (hereinafter 
'Royal Decree No 240/2007 of 16 February 2007'). 
 
Attached to the above-mentioned email was a draft document on the situation in Spain 
during the period 2009-2010 as regards the free movement of workers.  
 
In order to demonstrate the Spanish authorities' commitment to complying with the law 
on the free movement of workers, we would point out that real progress has been 
made during the 2009-2010 period towards the effective exercise of that right on 
the part of EU citizens and their family members, as measures have been adopted: 
firstly, since 1 January 2009, the complete implementation, in respect of Bulgarian and 
Romanian workers, of the Community acquis on the free movement of workers; and 
secondly, the approval of Royal Decree No 1161/2009 of 10 July 2010, which amended 
Article 4(2) of the above-mentioned Royal Decree No 240/2007 of 16 February 2007. 
We should also like to highlight the progress made by the Group of Experts 
responsible for examining the transposition of Directive 2004/38/EC into Spanish law.  
 
In any event, as part of the Unit's remit, we should like to make the following comments 
on the document, in the order in which the points were raised:  

 
I 
 

Firstly, as regards the failure to transpose Articles 7(1)(a) and 7(3)(a) and (d) of 
Directive 2004/38/EC, we would point out the following: 
 
Article 7(1) of Directive 2004/38/EC is incorporated into Article 7 of Royal Decree 
No 240/2007, which covers the right of EU citizens to reside in Spain for a period 
exceeding three months. Such persons are required only to register with the Registro 
Central de Extranjeros (Central Foreign Residents' Register) within three months of 
the date on which they entered Spain.   
 
This means that the Spanish legislation that transposes Directive 2004/38/EC is more 
generous than the Directive itself, insofar as the former requires mandatory 
registration with the Central Foreign Residents' Register only for those EU citizens who 
wish to reside in Spain for more than three months and lays down no further registration 
requirements in respect of the cases set out in Article 7(3)(a), (b), (c) and (d) of the 
Directive.  
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We would also point out that Article 7(3) of Directive 2004/38/EC was transposed into 
Spanish law via Article 10(2) and (4) of Royal Decree No 240/2007 of 16 February 
2007,  which states that:  
 

"For the purposes set out in paragraph 2 above, periods of involuntary 
unemployment, duly attested by the competent State department of employment, 
periods of suspension of employment for reasons beyond the worker's 
control and absences from work or leave owing to illness or accident shall be 
treated as periods of employment." 

 
II 
 

As regards the failure to transpose Article 8(3) of Directive 2004/38/EC, owing to the 
lack of a provision concerning the documents required for a registration certificate to be 
issued, we would point out that Article 7(2) of Royal Decree No 240/2007 of 
16 February 2007 lays down the following in relation to the issue of such a certificate:  
 

"Together with the application for registration (on the Central Foreign Residents' 
Register), the applicant must present a valid passport or national identity 
document. (…).”  

III 

As regards the failure to transpose Article 14(4)(a) and (b) of Directive 2004/38/EC, we 
would point out the following: 

Under those provisions, EU citizens and their family members may not be expelled if the 
citizens in question "are workers or self-employed persons, or (…) entered the territory of 
the host Member State in order to seek employment." It follows that the Community 
legislation takes a negative view of cases in which expulsion is not an option, without 
prejudice to the measures laid down in Chapter VI of the Directive.  

However, though perfectly in line with the spirit of the Directive, Royal Decree 
No 240/2007 of 16 February views positively ONLY those cases in which the 
expulsion of EU citizens and their family members is an option. This is because the 
Spanish legislation on this matter considers expelling EU citizens and their families 
to be an exceptional measure; as a rule, such persons are not expelled. 

Accordingly, the last subparagraph of Article 15(1) of Royal Decree No 240/2007 of 
16 February 2007 states that: 

"A decision to deport a citizen of a European Union Member State or of another 
state party to the Agreement on the European Economic Area or that citizen's family 
members (irrespective of nationality) who have acquired the right of permanent 
residence in Spain may be adopted only for serious reasons relating to public 
policy or public security. In addition, before such a decision is made, account shall 
be taken of the length of residence and degree of social and cultural integration in 
Spain, age, state of health, family and economic situation and strength of the ties with 
the country of origin. 
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Furthermore, Article 15.5(d) of Royal Decree No 240/2007 of 16 February 2007 states 
the following: 
 

 "If (an expulsion order) is adopted on the grounds of public policy or public security, 
it must be based solely on the personal conduct of the individual against whom 
it is directed and only if that individual represents a real, current and serious 
threat to a fundamental interest of society, which must be judged by the body 
with competence to decide on the matter on the basis of reports from the police, 
fiscal or judicial authorities involved in the case. The existence of previous 
criminal convictions shall not in itself constitute a reason for adopting such 
measures." 

 
We would also point out that, although the mere existence of criminal convictions does 
not in itself constitute a reason for adopting such measures, the latter may be taken in 
cases in which the circumstances that gave rise to such convictions are evidence of 
conduct constituting a current threat to public order (see Section 28 of the Court 
Judgment of 27 October 1977 in Case 30/77 Bouchereau, and the Court Judgment of 
19 January 1999 in Case C-348/96). 

As stated above, given that Royal Decree No 240/2007 of 16 February 2007 lays down, 
numerus clausus, the grounds for initiating expulsion proceedings and given that a 
decision to deport cannot be based on grounds other than those set out in said 
Royal Decree, it may be concluded that said Royal Decree complies in full with Directive 
2004/38/EC.    

 
IV 
 

As regards the failure to transpose the second paragraph of Article 17(1)(a) of 
Directive 2004/38/EC, which refers to the possibility whereby the law of the host 
Member State may not grant the right to an old-age pension to certain categories of 
self-employed persons, we would point out firstly that this matter is not covered directly 
in Royal Decree No 240/2007 of 16 February 2006 but is covered in other, specific 
legislation and rules such as the legislation on labour and social security.   
 
The main legal point of reference is Articles 41 and 50 of the 1978 Spanish Constitution, 
which states that "the public authorities shall ensure, by means of adequate, periodically 
updated pensions, that the elderly have sufficient economic means".  Those provisions 
were further strengthened by the approval of Royal Legal Decree No 1/1994 of 
20 June 1994 approving the Consolidated Text of the General Social Security Act.  
 
Accordingly, the entitlement to a retirement pension – as a single open-ended life-time 
economic benefit paid to workers when they stop working on age grounds – is an 
entitlement granted under Spanish law to all categories of worker, subject to compliance 
with the requirements pertaining to each such category.  
 
However, Article 3(4) of Royal Decree No 240/2007 of 16 February 2007 states that EU 
citizens residing in Spain pursuant to the provisions of that Decree shall enjoy equal 
treatment with Spanish citizens within the scope of the EC Treaty.  
 

V 
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As regards the failure to transpose Article 24(2) of Directive 2004/38/EC (under which 
the host Member State shall not be obliged to confer entitlement to social assistance 
during the first three months of residence, nor shall it be obliged, prior to acquisition of 
the right of permanent residence, to grant maintenance aid for studies – including 
vocational training – in the form of student grants or student loans to persons other than 
workers, self-employed persons, persons who retain such status and members of their 
families), we would point out that this provision is merely declarative in nature and does 
not impose obligations on the host Member State (as expressly stated), hence 
transposition of the provision in question cannot be deemed necessary.  
 

VI 
 
Lastly, as regards the comment that Royal Decree No 240/2007 of 16 February 2007 
does not provide for an ad hoc procedure for registering citizens from an EU Member 
State (and their family members) who are seeking work in Spain either temporarily or 
as residents, we would point out the following: 
 
Such persons are not required to carry out any formalities regarding their stay in Spain 
but are entitled to register at the employment agencies of their place of residence 
(as are their family members) – hence they have access to all of the services 
provided by the employment agencies: registering as jobseekers (and thus being 
classified as jobseekers) will grant them access to mechanisms for proving their 
vocational qualifications, to job information, career guidance, active job-seeking 
measures, vocational training or any other services intended to improve jobseekers' 
employability. 

 
VII 

  
As regards the comment on the maritime sector and the reform implemented by Act 
No 25/2009 of 22 December 2009 amending various laws to bring them into line 
with the Act on free access to service activities and the performance thereof, 
amending Article 77(2) and the 15th additional provision of Act No 27/1992 on the 
Ports Authority and Mercantile Shipping, we would point out that the 
abovementioned reform amends the requirement that the posts of captain and chief 
mate on Spanish vessels must be filled by Spanish nationals, unless the powers 
conferred on such persons by public law are actually exercised on a regular basis 
and do not represent a very minor part of their activities, as a consequence of the 
European Court of Justice's case-law.  

We would point out that, prior to the legislative reform, access to such posts was (under 
the 15th additional provision) restricted in all cases to Spanish nationals. 

 
Madrid, 30 September 2010 
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SWEDEN - NATIONAL FICHE 
 
The global financial economic crisis and recession have 
marked the political and economic climate in Sweden in 
2009. Unemployment figures have risen and the number of 
bankruptcies has increased. The public finances in Sweden 

has, however, been relatively stable and the national debt has been under control.  
 
The year 2009 has not been remarkable from a free movement of workers perspective. The 
labour market has been characterised by rising unemployment figures, debates concerning 
long-term unemployment and changes in the social security system. Issues related to the free 
movement of services have been the burning issue, and in the wage negotiations between 
the labour market parties matters concerning temporary agency work have been a 
stumbling block. 
 
Concerning more specific issues in connection with the free movement of workers 2009 has 
been rather uneventful regarding new legislation as well as national judicial practice. The 
transposition of EU directives on the matter has in the main been done in previous years and 
only minor amendments have been made in 2009. Further, some suggestions to amendments 
have been presented in 2009 or the first half of year 2010, by example concerning EU workers' 
right to certain state grants for commuting to persons that cannot find work on their domicile. 
Residence rights for workers from other Member States within the framework of Directive 
2004/38/EC have been transposed by amendments of the Aliens Act and the Aliens 
Ordinance.  
 
Further, the Swedish Migration Boards deals with the granting of residence rights etc. within 
the framework of law. In 2009 there have been no specific problems to report on concerning 
these matters, and this conclusion also embraces job-seekers rights; a job seeker should be 
granted a residence right if he or she has "a real chance to get a job".  
 
A family member of an EU citizen has a right to stay in Sweden for more than three months 
without a residence permit. The right of residence should be granted immediately if the 
requirements are fulfilled and should remain for as long as the requirements are fulfilled. 
Family members of EU citizens and persons having a permanent right of residence in another 
Member State have right to access to work in Sweden, i.e. they do not have to apply for a 
work permit. 
 
For entering Sweden a family member of an EU citizen that are not an EU citizen him- or 
herself, must show a passport since Directive 2004/38 does not stipulate that a family member 
that is a third-country national is entitled to enter a Member State only by showing an identity 
card.  
 
Concerning access to employment for EU nationals from other Member States, there are 
basic differences between public and private sector. For instance concerning the exercising 
of public authority in the public sector there are in general requirements for Swedish 
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citizenship. Sometimes also firms in the private sector fulfils such functions (by example 
watchmen and captains on ships), and in recent years Swedish law on the matter has been 
amended in conformity with EU law.   
 
The basic obstacles to free movement of workers rely on the demand for labour on the 
labour market. Beyond the labour market situation, the regulations and the unavoidable 
bureaucratic procedures of course could mean obstacles, but in practice for instance skills in 
the Swedish language could mean an important hindrance to free movement.  
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UNITED KINGDOM - NATIONAL FICHE  

 
The consequences of the market turbulence in 2008/9 have now 
fed through to the main economy in the UK. Public debt has risen 
substantially and become an important political issue in the UK. 
Unemployment has risen though not as dramatically as 
anticipated or feared in 2008.  
 

One supposition regarding the stronger than anticipated employment figures has been that EU 
nationals have left the UK rather than stay unemployed here. Migration generally has been a 
political sensitive issue in 2009 and the rise of a right wing party (the British National Party which 
focuses on the ills of migration) and its entry into the European Parliament has been a matter of 
some concern for other, more traditional, parties. However, the failure of the BNP to succeed in 
the national elections has diminished these concerns somewhat.  
 
Implementing free movement of workers covers the activities of numerous UK ministries and 
agencies whose work impacts on the rights of EU nationals to work in the UK. For instance, HM 
Revenue and Customs plays an important role both in ensuring tax advantages are accorded 
and social benefits are paid to eligible workers. The Cabinet Office is engaged on issues of 
access to employment in the public sector, local authorities across the UK are responsible for 
ensuring EU workers are entitled to housing on a non-discriminatory basis and that their children 
receive education and many more depending on the issue under discussion. Three areas have 
been the subject of substantial concern regarding implementation of free movement of workers 
in the UK in 2009:  
 
1. delays in issuing documents – certificates and cards to evidence the rights of workers and 

their families – including permanent residence,  
2. the treatment of third country national family members of EEA nationals exercising treaty 

rights in the UK where delays and demands for documentation are substantial, and  
3. detention and expulsion of EEA nationals and their family members.  
 
The UK Border Agency (UKBA) is the main authority which provides documentation for EU workers 
to establish their entitlements as workers. All of the key problem areas identified above are within 
its remit regarding EEA nationals. Most of the work of the Agency relates to third country 
nationals, not EU nationals and their family members. It is centralised mainly in Croydon with very 
few offices elsewhere in the country. The allocation of responsibility for issuing EU residence 
certificates and cards to the Agency leads to these activities being subsumed into the more 
general regulation of third country nationals.  
 
The Public Inquiry Office of UKBA, the only part of the system where an individual can go in 
person to present an application and possibly have it dealt with on the same day, is unable to 
deal with third country national family members of EEA nationals. The Department of Work and 
Pensions (DWP), as the biggest public service delivery department in the UK, with primary 
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responsibility for workers might be able to provide these services in an environment better suited 
to the nature of EU workers’ rights. It has the advantage of offices (JobCentrePlus) throughout 
the country where EU nationals and their families could go to obtain their certificates and cards 
over the counter and immediately. 
 
The UKBA has come in for substantial public attention in 2009/10. The Parliamentary Ombudsman 
published a fairly critical report on the Agency’s delivery of services. HM Inspector of Prisons 
raised questions about the conditions of detention and the management of detention of 
foreigners in the UK. The UKBA’s Chief Inspector published his first annual report which made a 
number of criticisms of the Agency, most forcefully around the conditions of detention. The 
National Audit Office reviewed the Agency’s new asylum system, making a substantial number 
of comments for improvement and examined its data systems with considerable focus on 
expulsion. Its report includes substantial recommendations for improvement. Additionally, 
newspapers have published articles based on the accounts of former employee whistle blowers 
regarding the unsatisfactory state of affairs in parts of the Agency. A number of High Court 
judgments have confirmed damages claims by EU nationals against UKBA for treatment 
incompatible with rights in the Citizen’s Directive (mainly around detention).1 
 
The areas in which there do not appear to be substantial problems for EU workers in the UK 
include: 
 Access to employment – there does not appear to be wide spread discrimination against EU 

nationals in the labour market (though third country national spouses encounter problems on 
account of documentation issues); 

 Public service employment – EU nationals are only excluded from public service posts where 
there is a real need for special allegiance and these posts are reserved only for UK nationals; 

 The increasing number of double taxation agreements with other EU Member States is likely to 
have a positive impact on  workers rights; 

 There is a wide range of sources of advice and assistance for EU nationals working in the UK 
and very positive efforts by the trade unions to reach out to them; 

 The limitation of state regulation of the labour market to areas of key public interest (eg health, 
some professional services etc) seems to benefit EU nationals’ entry into the labour force. 

 
The main problem areas for EU nationals exercising Treaty rights in the UK over this year have 
remained fairly consistent with those of preceding years: 
 Delay in dealing with applications for residence certificates and cards including permanent 

residence documents; 
 Third country national family members – heightened interest by the UKBA in these beneficiaries 

of EU rights; 
 Failure to amend UK secondary legislation and Instructions to caseworkers correctly to reflect 

Directive 2004/38; 
 Difficulties in accessing social benefits and/or exporting them; 
 Extension of the transitional arrangements for EU8 nationals. 

                                                      
1 For instance Abdillaahi Muuse v Secretary of State for the Home Department [2010] EWCA Civ 453 or R (on the application of 
MK (Algeria)) v Secretary of State for the Home Department (2010). 
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UK comments: 
Commission’s report on free movement of workers in the UK for the 
period 2009-2010

The UK takes its responsibilities under EU law very seriously, and we are fully 
committed to facilitating the exercise of free movement rights in accordance 
with Directive 2004/38/EC. As called for in the Stockholm Programme of 
December 2009, we will also co-operate with the Commission and other 
Member States to monitor and tackle possible abuses or fraud in relation to 
these rights. 
 
As noted in this report on free movement of workers, the responsibility for 
implementing free movement rights is shared between a number of 
departments, but the UK Border Agency has the main role in facilitating rights 
of entry and residence of EEA nationals and their third country national family 
members, and providing documentation to confirm free movement rights. The 
statement that most of the UK Border Agency’s work is centralised in Croydon 
with few offices elsewhere in the country is not correct. Our Agency is a global 
organisation with 25,000 staff operating across 135 countries. It has a 
regional structure in the UK with seven Public Enquiry Offices in Solihull, 
Croydon, Glasgow, Liverpool, Sheffield, Belfast and Cardiff. It is, however, 
true that EEA nationals wishing to apply for registration certificates in person 
can only do so at the Public Enquiry Office in Croydon, but they can also 
make applications by post to the regional offices in Liverpool and Sheffield. 
Applications for residence cards made by third country national family 
members are also submitted by post and considered by the specialist 
European casework teams based in Sheffield and Liverpool.  
 
Turning to the individual areas of concern you have highlighted: 
 
i. Delays in handling applications for European documentation 
The UK takes its commitments under EU law very seriously and we attach 
great importance to meeting our obligations of processing applications quickly 
and efficiently within the timeframes set out under the Directive. In particular 
the Agency makes every effort to process applications for residence 
documentation within the six months deadline and have enhanced our 
casework procedures to ensure this continues.  
 
ii. Applications made by third country family members of EEA nationals 
We treat all nationals in a fair and non-discriminatory way, and process 
applications for documentation within the set timescales. In some cases 
applications may need to be checked in more detail to safeguard against 
possible fraud or abuse of free movement rights, but we would still aim to 
complete these checks within the required timescale.  
 

iii. The UK has failed to amend secondary legislation and instructions to 
caseworkers correctly to reflect Directive 2004/38 
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The Agency is working hard to ensure facilitation of free movement of workers 
across the UK. We keep our casework instructions and secondary legislation 
under review and will make changes when necessary to ensure the correct 
implementation of the Directive into domestic law.  
 
iv. Difficulties in accessing social benefits and/or exporting them 
Workers who come to the UK and who are covered by the EU Social Security 
Coordination system have the same access to benefits as UK nationals.  The 
only exceptions are workers from the A8 countries (those Eastern European 
countries which acceded the EU in 2004 excluding Cyprus and Malta) and A2 
countries (Bulgaria and Romania which acceded in 2007), where the 
Accession Treaties permit restrictions on access to the labour market (and 
therefore the benefit system) for a limited period only: until 2011 for A8 
nationals; and until 2014 for A2 nationals.  After that, these accession 
nationals will have the same access to the UK benefit system as nationals of 
other EEA member states. 

v. Extension of transitional arrangements for A8 nationals 
In 2009, the European Commission accepted the UK’s reasons to continue 
the Worker Registration Scheme for A8 nationals until April 2011 which was 
based on independent advice from the UK’s Migration Advisory Committee. 
The Commission accepted that the UK’s labour market was seriously 
disturbed as a result of the general economic situation.  
 
General Comments on the UK Border Agency 
 
The report also mentions critical comments on the UK Border Agency’s 
performance made in the media and in certain published reports. Whilst 
noting that these comments generally have no bearing on the Agency’s 
effectiveness in meeting obligations under the Free Movement Directive, we 
make the following response. 
 
First, the UK Border Agency (UKBA) has recently completed a reform process 
which brings together in a single Agency responsibility for border security 
(including passenger movements, revenue protection, customs and goods 
control) immigration, asylum and nationality decisions and issuing entry 
clearance visas overseas.  We operate in 135 countries and 128 UK ports and 
work alongside the French and Belgian border controls services in a further 
10 ‘juxtaposed’ control points in Northern France and Belgium. We are a high 
performing Agency making over 3 million immigration and visa decisions a 
year. In 2009 our officers seized over 1,600kg of cocaine and almost 700kg of 
heroin at the Border as well as refusing entry to over 20,000 inadequately 
documented passengers. We completed over 2,000 successful prosecutions 
last year against those seeking to break our immigration laws.   
 
At the same time the Government is committed to providing a safe haven for 
genuine refugees, and in its Coalition programme has committed to exploring 
new ways to speed up the asylum process in order to promote swifter refugee 
integration and, where asylum is refused, to assist in ensuring the return and 
reintegration of failed asylum seekers. We are strengthening our checks on 
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decision-making, and are committed to concluding 90% of new asylum cases 
within six months by 2011. 
 
The UK’s detention policy is clear: detention will only be used sparingly and 
for the shortest period necessary. Our detention facilities have been 
commended by a number of independent organisations, including Dame Anne 
Owers, the former Chief Inspector of Prisons. We welcome independent 
scrutiny of our detention facilities which supports a process of continuous 
improvement.  We accept that there are still improvements to be made in 
some areas at some detention centres and, where possible, are making sure 
these happen.  
 
We are grateful for the opportunity to provide the UK’s comments in relation to 
this report. 
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