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Introduction 

 
Free movement of persons has continued to be a high political priority in 2005 as it was the previous 
year. The arrival in the UK of 345,000 nationals of Member States which joined the EU in 2004 for 
the purpose of work has been significant to policy makers though as a percentage of the national la-
bour force it does not qualify for such an adjective. In general, the arrival of nationals of other Mem-
ber States for the purpose of work has been well received. 83% of the new workers in the UK are be-
tween the ages of 18 – 34. The largest proportions are Polish and Lithuanian workers. The worker 
registration scheme, under which nationals of eight EU Member States are required to obtain a certifi-
cate in order to continue lawful employment, has been the subject of some discussion. It appears to be 
unpopular with some employers and seen as an obstacle to free movement of workers. It also dis-
criminates against nationals of some Member States in favour of nationals of others. The necessary 
powers have been put in place to extend the scheme to nationals of Bulgaria and Romania when they 
are expected to accede to the EU at the end of 2006. 

Other areas of UK migration law have been more contentious. Access for third country national 
tourists to the UK territory from other Member States has been criticised by the Independent Race 
Monitor. Lingering indirect discrimination on grounds of length of residence or documents continues 
to raise concerns. Access to the civil service for nationals of other Member States is covered by very 
complex rules which lack transparency. Again, residence status seems to be a criterion which is all too 
easily applied.  

Third country national family members of migrant EU nationals continue to present difficulties. 
The length of delay in dealing with applications has diminished though there are still many reports of 
differential treatment of such family members on entry to the UK than that accorded to the EU citizen 
principals. Our report indicates that the UK authorities have taken a very restrictive approach to the 
ECJ’s ruling in Bambaust limiting its application strictly to circumstances where an EU principal has 
divorced the third country national spouse or left the state. If the third country national spouses cannot 
provide hard evidence of a divorce or departure from the territory the application is rejected. New 
restrictions have been applied to marriage – third country nationals can no loner marry an EU national 
in the UK unless they are able to obtain a certificate (or visa) to do so.  

 
General immigration policies have been announced the purpose of which is to seek to maximise 

the economic benefit of migration to the UK. Generally, for third country nationals, a new points sys-
tem will be put into place over 2006 on the basis of which individuals should be able to determine 
whether they will be admissible to the UK for employment. However, these changes are being accom-
panied by further obligations on employers to inform the authorities regarding the whereabouts of 
their third country national workers and spot fines. A new licensing scheme for labour recruitment 
intermediaries, known as gangmasters, is coming into force which is intended to provide better protec-
tion for workers in lower skilled occupations in agriculture and food processing.  

Finally, access to social benefits continues to be an issue for some citizens of the Union. 
Changes which were introduced in 2004 to limit access to benefits for nationals of other Member 
States are resulting in a number of court challenges which have yet to be determined by the national 
courts.  
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Chapter 1 
Entry, residence and departure1 

Entry 

Texts in Force 

- Immigration Act 1971, Immigration Act 1988 
- Immigration and Asylum Act 1999 
- Immigration (European Economic Area) Regulations 2000 
- Anti-Terrorism, Crime and Security Act 2001 
- Immigration (Europe in Economic Area) (Amendment) Regulations 2001 
- Immigration (Swiss Free movement of Persons) (No. 3) Regulations 2002 
- Nationality, Immigration and Asylum Act 2002 
- Immigration (European Economic Area (Amendment) Regulations 2003 
- Nationality, Immigration and Asylum Act 2002 (Juxtaposed Controls) Order 2003 
- Accession (Immigration and Worker Registration) Regulations 2004 
- Immigration (European Economic Area) and Accession (Amendment) Regulations 2004 
- Immigration (Europe in Economic Area) (Amendment) Regulations 2005 
 
The admission of EEA national is regulated by the Immigration Act 1988, section 7 which confirms 
that EEA nationals are not required to obtain leave to enter or remain in the United Kingdom and by 
the Immigration (European Economic Area) Regulations 2000, which provide detailed regulations on 
the admission, residence and deportation of EEA nationals.  Guidance on the administrative practice 
to be applied to EEA nationals is given to Immigration Officers at UK ports of entry in the both the 
Immigration Directorates Instructions (IDIs) and the European Directorate Instructions (EDIs).  The 
latter were first published in the course of 2005 and full commentary on these have been provided in 
the 2004 report. 

EEA continue to be admitted to the United Kingdom freely on production of a valid identity card 
or passport issued by an EEA State by virtue of Regulation 12(1) and (2) of the Immigration (Euro-
pean Economic Area) Regulations 2000. The entry and residence of Swiss nationals  is regulated un-
der the Immigration (Swiss Free movement of Persons) (No. 3) Regulations 2002.   Section 7 of the 
Immigration Act 1988 effectivley removes from Immigration Officers control of EEA nationa at UK 
borders.  Immigration Officers are precluded from examining EEA nationals on entry unless that have 
“reason to believe” that there may be reasons for exclusion on grounds of public policy, public secu-
rity and public health. Where such a belief is held, regulation 24 of the Immigration (European Eco-
nomic Area) Regulations 2000 applies so at to treat those EEA nationals as if they were persons seek-
ing leave to enter under the 197 Immigration Act.  This then permits an Immigration Officer to apply 
the UK’s administrative provisions as to control on entry, such as examination of the EEA national 
and also enables the Immigration to detain an EEA national or to grant them temporary admission 
pending further enquiries.  Where a refusal on grounds of public policy, public security and public 
health is proposed, Immigration officers must refer to a specialist section of the UK Immigration 
Service for clearance to proceed.   While EEA nationals are not generally questioned on entry, their 
family members who have been issued with a residence document are routinely asked if they are still 
married and if their spouse or EEA family member is still resident in the UK.  

There are no statistics yet available from the UK authorites on the number of EEA nationals ad-
mitted to the UK in 2005.  

Existing prior entry control at designated ports outside the UK (Dover, Calais, Boulogne and 
Dunkirk) were extended to Belgium (Brussels –Midi Eurostar Terminal) under the terms of an agree-
ment made between the British and Belgian governments on 15 April 2004.  Our previous concerns 
remain that such prior checks do not comply with Article 2 of Council Directive 68/360 in that third 

                                                             
1  By Nicolas Rollason, Kingsley Napley. 
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country national family members of EEA nationals may be prohibited from leaving the French and 
Belgian territories.  

UK immigration continues to exercise “light control” on nationals of other member states, to the 
UK.  The EDIs (European Directorates Instructions) referred to in this report do not deal specifically 
with the question of entry.  There appear to have been no major problems with the admission of A10 
nationals following accession.   

Residence  

Texts in Force 

- Immigration Act 1971, Immigration Act 1988 
- Immigration and Asylum Act 1999 
- Immigration (European Economic Area) Regulations 2000 
- Anti-Terrorism, Crime and Security Act 2001 
- Immigration (Europe in Economic Area) (Amendment) Regulations 2001 
- Immigration (Swiss Free movement of Persons) (MO.3) Regulations 2002 
- Nationality, Immigration and Asylum Act 2002 
- Immigration (European Economic Area (Amendment) Regulations 2003 
- Accession (Immigration and Worker Registration) Regulations 2004 
- Immigration (European Economic Area) and Accession (Amendment) Regulations 2004 
- Immigration (Europe in Economic Area) (Amendment) Regulations 2005 
 
The issuing of residence permits to EEA nationals is governed by the Immigration (European Eco-
nomic Area) Regulations 2000, regulations 15 to 20. There are no published statistics in respect of 
residence permits issued to EEA nationals United Kingdom in 2005. The Home Office have indicated 
that these will be produced in a revised format in the future.   
Resident permits are not required by EEA nationals, unless they wish to apply for their family mem-
bers to obtain residence documents.  In addition, those applying for settlement (indefinite leave to 
remain) must first be issued with a residence permit before being considered for settlement on the 
basis of four years residence in the United Kingdom exercising Treaty rights.   

Processing of EEA residence permits 

Without any existing data from the Home Office as to the average processing times for residence per-
mit applications for EEA nationals in 2005, your rapporteurs are required to rely on anecdotal evi-
dence.  A request for such information has previously been made for 2004 under the Freedom of In-
formation Act 2000, but was refused under one of the grounds of exemption, namely that providing 
such information who exceed cost thresholds set in respect of such requests. 

The processing of EEA residence permits has improved considerably over 2005.   Anecdotal 
evidence indicates that processing times throughout the period have been around four to six weeks for 
the majority of straightforward applications.  The system has on the whole remained flexible and ap-
plicants are able to submit applications without their passports to enable them to travel while the ap-
plication is pending.  Caseworkers will then request passports and other additional information when 
the application is ready to be considered.  The Home Office has agreed certain procedures with repre-
sentative organisations, including the Immigration Law Practitioners Association, providing legal rep-
resentatives of applicants with a contact fax and telephone number where requests for priority to be 
given to processing for compassionate of business reason can be made.  In cases of extreme urgency, 
arrangements can be made with Home Office staff for the delivery and collection of passports where, 
for example, the applicant travels frequently and a short notice on business. 

Application forms are not mandatory for applications made by EEA nationals under EU law. 
Applicants are however encouraged to use the Home Offices application forms. Guidance given to 
applicants on the Home Offices website states that “It would be helpful to us if you used form EEA1 
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which is available on this website”. New forms for EEA applicants and their family members were 
issued by the Home Office in 2005.  

Administrative Practice 

The main issue with regard to the application process remains discrimination on grounds of national-
ity in access to services by EEA nationals. The Home Office has for some time operated a fast track 
system for considering straightforward application.  This was initially a 48 hour postal service and 
with the introduction of charging for applications made under the UK Immigration Rules on 1 April 
2005, this became a same day service (known as the premium service).  EEA applicants are specifi-
cally excluded from using this service. From meetings with Home Office staff, it appears that the only 
justification for not making this service available to EEA applicants is that such applications would 
not be chargeable.  The continuing failure to make available this same day service constitutes unlaw-
ful discrimination on ground of nationality. There can be no justification of this exclusion on grounds 
that applications are more complex than applications for permission to remain under the national im-
migration rules. This discrimination  is most clear when an EEA national, who has been granted per-
manent residence in the United Kingdom, wishes to transfer this stamp from an expired to a new 
passport. Identical applications made by non-EEA  nationals can be processed on the same day, while 
those made by EEA nationals may take up to six weeks.  

Departure  

Texts in force 

- Immigration Act 1971 
- Immigration Act 1988 
- Immigration and Asylum Act 1999 
- Immigration (European Economic Area) Regulations 2000 
- The Immigration (European Economic Area) (Amendments) Regulations 2001 
- Nationality Immigration and Asylum Act 2002 
- The Immigration (Swiss free movement of persons) Number 3 Regulations 2003 
- Immigration (European Economic Area) (Amendment) Regulations 2003 
- Immigration (European Economic Area) (Amendment) Regulations 2005 
 
The Immigration (European Economic Area) Regulations 2000, part IV also deal with the issue of 
removal and deportation of EEA nationals.  In addition to the provisions on entry( see above) Regula-
tions 21(3) enables an EEA national to be made subject to administrative removal if he is not a “quali-
fied person” (a person with enforceable Community law rights of free movement) within the meaning 
of the EEA Regulations.  In addition, a person who has been a qualified person  be ceases to be quali-
fied may be liable to administrative removal under section 10 of the Immigration Act 1999. 

Concerns have been raised that the 2000 Regulations do not adequately cover all free movement 
rights and restrict these to those falling within secondary legislation on workers, the self employed, 
service providers, students and the self sufficient.  Rights of free movement contained in, for example, 
Article 18 EC are not covered. In practice, it is rare that EEA nationals are removed where they are no 
longer qualified persons. 

Regulation 24 of the 200 Regulations contain legislative guidance on the application of the pub-
lic policy, public security and public health proviso and states: 

Decisions taken on grounds of public policy, public security or public health (“the relevant 
grounds”) must be taken in accordance with the following principles: 
(a) the relevant grounds must not be invoked to secure economic ends;  
(b)  a decision taken on one or more of the relevant grounds must be based exclusively on the per-

sonal conduct of the individual in respect of whom the decision is taken; 
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(c)  a person’s previous criminal convictions do not, in themselves, justify a decision on grounds of 
public policy or public security;  

(d)  a decision to refuse admission to the United Kingdom, or to refuse to grant the first residence 
permit or residence document, to a person on the grounds that he has a disease or disability may 
be justified only if the disease or disability is of a type specified in Schedule 1 to these Regula-
tions; 

(e)  a disease or disability contracted after a person has been granted a first residence permit or first 
residence document does not justify a decision to refuse to renew the permit or document or a 
decision to remove him; 

(f)  a person is to be informed of the grounds of public policy, public security or public health upon 
which the decision taken in his case is based unless it would be contrary to the interests of na-
tional security to do so. 

Practice 

The guidance given to Immigration Officers on refusal of admission and deportation of EEA nationals 
on grounds of public policy, public security and public health are contained in the European Director-
ates Instructions (EDIs).  The guidance on public security and public health appears to remain uncon-
troversial.  However, your rapporteurs continue to have reservations with regard to the Home Office’s 
interpretation of case C- 30/77 Bouchereau  and in particular, the Home Offices prescriptive approach 
to the definition of serious offences (by reference to periods of custodial sentences)  in particular to 
listing a number of offences  which would justify deportation without the need to show  personal con-
duct indicating a specific risk of new and serious prejudice to the requirements of public policy con-
duct as evidence of propensity to offend.   

Remedies 

Under the general rules on immigration appeals in the UK permit only one level of appeal however in 
certain circumstances a reconsideration of the determination of the AIT may be permitted. Appeals 
must be lodged within tight time limits. There is normally an oral hearing of the appeal where both 
parties appear. The decision of the AIT takes the form of a determination setting out the facts, law and 
the decision. Thereafter if there is a point of law which is disputed, a party may seek permission to 
appeal to the Court of Appeal. This application can be made either to the IAT or to the Court of Ap-
peal. In the event of a claim of procedural irregularity, a party may seek judicial review of the decision 
by way of an application for permission to seek judicial review. This application is made to the High 
Court. The AIT maintains a good website with substantial information about its activities.2 

Until 30 April 2006 when the Immigration (European Economic Area) Regulations 2006 came 
into force, appeal rights were regulated by the 2000 Regulations (SI 2004/2326) which were amended 
in 2001, 2002 to include the Swiss, 2003 and 2004 to deal with enlargement. There is a right of appeal 
to the Asylum and Immigration Tribunal (an independent judicial authority the members of which are 
appointed by the Lord Chancellor) against decisions on family permits, removal, entitlements to resi-
dence permits and exclusion/expulsion. The Nationality, Immigration and Asylum Act 2002 provides 
at sections 82 and 84 for appeals against immigration decisions on the grounds that the decision is not 
in accordance with Community law. Under the 2000 Regulations there was a general right of appeal 
against a negative decision which gave rise to an in country right of appeal. This was amended in 
2003 to exclude from an appeal right altogether a person claiming to be an EEA national unless the 
person could produce a valid national identity card or a valid passport issued by an EEA state. The 
document, according to the Regulations is to be accepted as what it is stated to be if it is “reasonable 
apparent” that it is so and as relating to the holder if, again it is “reasonable apparent” that it does so. 
Another change brought about by the 2003 amendments is that the Secretary of State (or his/her offi-
cer) may certify that that an EEA ground in respect of an appeal was previously determined in an ap-
peal already disposed of under the Regulations of section 82(1) of the 2002 Act. Regulation 29 pro-
vides for a right of appeal against a refusal to revoke a deportation order or an appeal from abroad (ie 
in respect of an EEA family permit). If the decision is on the grounds of national security or the inter-
                                                             
2  http://www.ait.gov.uk/statistics/statistics.htm 
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ests of the relationship between the UK and another country the appeal is to the Special Immigration 
Appeals Commission (SIAC) which has specific and constraining rules.  

When the new Regulations 2006 came into force on 30 April 2006 in anticipation of the end of 
the transposition period for directive 2004/38, the UK’s Immigration Law Practitioners’ Association 
made the following comments regarding the proposed new Regulations as regards appeal rights: 

Appeals  

Unlike other immigration appeals, an appeal under the Regs is not treated as abandoned solely be-
cause the appellant leaves the UK. 

Reg. 26 (2) states that an EEA national may not appeal under the Regs unless he produces a valid 
national ID card or passport and similarly under Reg 26(3) the family member of an EEA national 
may not appeal unless he produces an EEA family permit or other proof that he is related as claimed 
to the EEA national. Since the validity of a passport or ID card might itself be in dispute this provision 
carried over from the 2000 Regs seems circular and an lawful means of excluding EEA nationals and 
family members from procedural rights. 

Reg 27 provides that there is no in-country appeal in respect of a number of EEA decisions in-
cluding a refusal to admit the person; a refusal to revoke a deportation order made against him; a re-
fusal to issue an EEA family permit and decision to remove the person from the UK after he has en-
tered in breach of a deportation order. There are certain exceptions including where the person states 
that a ground of appeal is that the decision is in breach of human rights – but only for decisions relat-
ing to removal in breach of a deportation order or refusal to admit the person.  

Reg 28 provides for the circumstances in which appeals will be heard by the Special Immigration 
Appeals Commission. They include where the SSHD certifies that the EEA decision was taken by him 
wholly or partly on national security grounds or in the interests of the relationship between the UK 
and another country. This later ground is an extraordinary extension of the public policy/public secu-
rity grounds for deportation defined by Community law. That an EEA decision could be made on that 
basis it itself extraordinary. That the appeal will be in secret before SIAC is even more appalling. 

An appeal will also be to SIAC where the SSHD certified that the EEA decision was made in re-
liance of information which in his opinion should not be made public in the interests of public security 
or in the interests of the relationship between the UK and another country. This is even more tenuous 
use of SIAC and is plainly open to abuse. There is a genuine question mark of the compatibility of this 
provision with Community law. 

Reg 29 provides for the effect of appeals. If the person in the UK appeals against an EEA deci-
sion to refuse to admit him or to remove him removal directions cease to have effect whilst the appeal 
is pending. However provisions relating to detention apply as if the removal directions were in force. 
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Chapter II 
Access to Employment3 

Text(s) in force 

- Asylum and Immigration Act 1996, section 8 
- The European Union (Accessions) Act 2006, section 2 
- Immigration (European Economic Area) Regulations 2000, SI 2000 No. 2326 
- Accession (Immigration and Worker Registration) Regulations 2004, SI 2004 No. 1219 
- Immigration (Restrictions on Employment) Order 2004, SI 2004 No. 755.   

Registration of workers of new Member States 

The Accession (Immigration and Worker Registration) Regulations 2004 remain in force.  The Regu-
lations laid down a registration scheme for A8 nationals (ie nationals of Member States which acceded 
to the EU on 1 May 2004 and who are subject to transitional provisions relating to the free movement 
of workers).   

The Accession Monitoring Report, May 2004 –December 2005, confirms that A8 nationals have 
contributed to the success of the UK economy whilst making very few demands on the welfare system 
or public services.  The report highlights that accession workers have helped to fill the gaps in the 
labour market, especially in administration, business and management, hospitality and catering, agri-
culture, manufacturing and food, fish and meat processing. In addition, according to the report, A8 
nationals are supporting the provision of public services across the UK, such as bus drivers, care 
workers, teachers, dental practitioners and doctors.  Further statistical information about the flows of 
A8 workers to the UK is contained in Chapter 9.   

The European Union (Accessions) Act 2006 came into force on 16 February 2006.  It enables the 
Home Office to make regulations governing the entitlement of Bulgarian and Romanian nationals to 
enter or reside in the UK as workers.  As for A8 nationals, the Home Office is entitled to make it a 
requirement that Bulgarian and Romanian workers are registered and to charge a fee for registration.  
At the time of writing, the Home Office has not made regulations.   

Turkish workers 

In Queen on the application of Ezgi Payir v Secretary of State for the Home Department [2005] 1 
WLR 3609, the High Court held that a Turkish national who had entered the UK as an au pair was a 
“worker” with consequent rights under Article 6(1) of Decision 1/80.  In another case Queen on the 
application of Ozturk and Akyuz v Secretary of State for the Home Department [2005] Imm AR 677, 
the High Court had reached a similar decision in relation to two Turkish students who had worked 
part-time in the UK.  At the time of writing, the Home Office had appealed both cases to the Court of 
Appeal and judgment is awaited.    

Publication of the European Directorate Instructions 

The Home Office’s European Directorate Instructions (EDIs) are intended as procedural guidelines for 
Home Office caseworkers on the implementation of the Immigration (European Economic Area) 
Regulations 2000.  They are now published on the website of the Immigration and Nationality Direc-
torate.   

                                                             
3  By Judith Farbey, Tooks Chambers. 
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Chapter III 
Equality of treatment4 

Text(s) in force 

- Race Relations (Amendment) Act 2000 
- Race Relations (Immigration and Asylum) (No 1) Authorisation 2001 
- Race Relations (Immigration and Asylum) (No 2) Authorisation 2001 
- Race Relations (Immigration and Asylum) (No 3) Authorisation 2001 
- Race Relations (Immigration and Asylum) Authorisation 2002 
- Nationality, Immigration and Asylum Act 2002 
- Race Relations (Immigration and Asylum) (Employment under the Sectors-Based Scheme) 

Authorisation 2003 
- Race Relations (Immigration and Asylum) Authorisation 2003  
- Race Relations Act 1976 (Amendment) Regulations 2003 
- Immigration (Provision of Physical Data) Regulations 2003 
- Immigration (Provision of Physical Data) (Amendment) Regulations 2004 
- Race Relations (Immigration and Asylum) Authorisation 2004  
  
There two keys issues which are important to examining equality of treatment. The first I will exam-
ine is access to the territory – is there equality of treatment here. Secondly I will examine treatment 
within the state (but access to social benefits will be covered separately in chapter 10).  

Access to the territory 

As the UK continues to apply border controls on the movement of persons from other Member States 
to the UK, the question arises as to whether the treatment which they receive on entering the UK is 
equivalent to that which British nationals receive. This issue was discussed in some depth in the 2004 
report as the House of Lords had handed down judgment in a case where the UK authorities were 
found in breach of the equality requirement as regards the actions of immigration officers at Prague 
Airport. The key finding of that judgment was that the UK authorities had discriminated against 
Czech nationals who were Roma in comparison with other Czech and EU nationals seeking to come 
to the UK. 

In following this issue, the Independent Race Monitor, Mary Coussey, presented her annual re-
port 2004/5 on 5 July 2005. She is appointed by the Government under Section 19E Race Relations 
(Amendment) Act 2000 to monitor the effect of and the operation of Ministerial authorisations to dis-
criminate on grounds of nationality and ethnic origin in relation to the operation of immigration and 
nationality functions. In the period covered by her review, there were nine authorisations in operation. 
In her opinion, the most far reaching of the authorisations is that which permits the prioritization in 
the examination of arriving passengers. In her opinion the accession of 10 Member States on 1 May 
2004 has had a marked effect on the list of priority nationalities. She states that this is because “prior 
to this, nationals from Poland, Lithuania, Latvia and the Czech Republic were among the top ten na-
tionalities refused entry in 2003.”5 

The other main concern which the Monitor highlights in her report is the operation of juxtaposed 
controls which were extended to include controls on trains travelling from the UK to Belgium and 
vice versa. 

On access to the territory, the top nationalities refused in 2003 and 2004 (data for 2005 is not yet 
available) were Malaysia, Jamaica, Brazil and other central and south American countries, Romania, 
Ukraine, South Africa and Nigeria. Of these Romania may be of particular interest in light of the an-
ticipated enlargement to Romania in 2007. The Monitor noted that many of the refusals of entry of 
priority nationalities arose as the result of intra-EU movements of persons. She states “Similarly, I 
was informed that Gare du Nord was being targeted, because it was wrongly perceived to be easier to 

                                                             
4  By Elspeth Guild. 
5  M Coussey, Annual Report 2004/5 Independent Race Monitor, 5 July 2005; p 2. 
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gain entry to the UK by rail. I was told that tour parties arrive in Madrid from Brazil, spend a couple 
of days in Spain and France and say they intend to visit London for sightseeing. Key factors in refus-
als are that the person’s income does not justify the expense of the visit, they mainly come from a 
poor region (Gioana), they know little about the sights they intend to visit, have no travel record and 
often have new passports.”6 

The reasons for refusal of entry are wider than those which are found in the Community Code on 
border control, though this is not relevant for the UK as it does not participate in the Code. However, 
the effect of refusing passengers moving within the internal market has consequences for other Mem-
ber States. The Monitor considered at some length the operation of juxtaposed controls and the deci-
sion making to refuse entry to the UK of third country nationals who are still on the territory of an-
other Member State (ie France or Belgium). The Monitor expressed concern that the establishment of 
priority nationalities for extra investigation when persons of that nationality are seeking to come to the 
UK may be resulting in a negative profile (para 2.28).  

Equal treatment within the territory 

Citizens of the Union are entitled to equality of treatment with nationals of the Member State in which 
they find themselves in respect of all matters within the material scope of the EC Treaty. Article 7(2) 
Regulation 1612/68 was the relevant provision for the period under examination here. It provides for 
equal treatment in social and tax advantages. As regards social advantages within the social assistance 
and security schemes, please see chapter 10.  

Two issues have come to your experts attention this year as regards access to credit and banking 
facilities. First, as regards access to credit, the UK authorities established a scheme to assist workers 
in the public sector who are designated as key workers to have preferential access to credit in order to 
purchase their own homes in areas of particular price pressure. The scheme was opened in 2005 to 
nationals of any country (including EU citizens).7  Secondly, access to banking facilities has begun to 
raise issues for nationals of other Member States. In order to respond to the UK’s implementation of 
the money laundering regulations, UK banks have begun to require more and more detailed informa-
tion confirming an individual’s previous address before accepting to open a bank account for them. 
According to the British Banking Association (www.bba.org.uk) banks differ according to the docu-
ments which they require from individuals. For EU citizens, the BBA advises that a national identity 
card, residence permit issued by the Home Office and national driving licence should be sufficient to 
prove identity. But the individual must also prove his or her address in the UK and may be required to 
prove their previous address either in the UK or abroad. Here the number and variety of documents 
varies quite substantially. The UK financial ombudsman, contacted in this regard, noted that while 
there have been complaints received in his office. The Banking Code Standards Office was able to 
provide substantially more information. A check of recent complaints to the office revealed the fol-
lowing: 
1.  Caller with Latvian girlfriend unable to open an account;  
2.  Caller with German girlfriend unable to open an account because bank “kept changing its mind 

over acceptable documents”; 
3.  Caller whose Spanish ID document was refused; 
4.  Caller whose “foreign employee” was refused an account; 
5.  Polish man, calling on behalf of a Polish friend. He says they took all the correct documents to 

the bank (the caller knew what to take) but the application was turned down, he said, because the 
applicant didn’t speak English. 

 

Language ability certainly seems to be one of the issues involved in the difficulties in opening bank 
accounts in the UK but may not reveal the full extent of the problem. 

Equal treatment in working conditions is an important concern of the Commission. One issue 
which has been raised is in respect of indirect discrimination against researchers and other university 
staff. There is little report of discrimination on the basis of nationality which is direct. But there are 

                                                             
6  Ibid, para 2.17. 
7  G Macklin, Housing Director, Association of London Government, 21 February 2006, Brussels. 
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measures which are being taken which may constitute indirect discrimination in this field. These relate 
to the criteria on the basis of which foundations make available research funding for academics. A 
typical example is from the Times Higher Education Supplement, March 10, 2006 p 52. There is an 
announcement of the 2006 Leverhulme Major Research Fellowships. Eligible candidates must “hold 
an established post in a humanities or social sciences at a UK university and have held such a post for 
at least the past five years at the closing date of application.” In light of the jurisprudence of the Euro-
pean Court of Justice and its general disapprobation of temporal limitations as potentially discrimina-
tory in respect of EU nationals, a question must be raised about a five year employment requirement 
which can only be fulfilled by employment at a UK institution. Access to research funding is critical 
for the career promotion of all academics working in the UK. Thus the ability to apply for research 
funding is a social advantage for academic workers in the UK. British citizens are more likely to fulfil 
the five year employment requirement than nationals of other Member States. Thus it may be ques-
tionable to extent to which the temporal limitations on this kind of research funding are compatible 
with the EC Treaty. 
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Chapter IV 
Employment in the Public Service8 

The concept of public service in the United Kingdom 

The concept of public service in the United Kingdom mainly covers those who work in the civil serv-
ice, the army and the police. The term ‘civil service’ refers to work for the United Kingdom central 
government administration, as well as employment by the separate administrations in Northern Ire-
land, Scotland and Wales. It does not however include employment by any of the following: local 
government at city or county level, schools, universities and within the health service.  

The historically favoured group for civil and military service 

Historically, the rules on eligibility for civil service and military appointments permitted the recruit-
ment only of British citizens, citizens of other Commonwealth countries and Irish citizens. Persons 
who are not British, other Commonwealth or Irish citizens are classed as ‘aliens’, and have histori-
cally been excluded from civil or military employment.9  

Section 3 of the Act of Settlement 1700 – which is still in force – states that “no person born out 
of the kingdoms of England Scotland or Ireland or the dominions thereunto belonging … shall be ca-
pable … to enjoy any office or place of trust either civill or military.” In contemporary terms, this 
means that birth in the United Kingdom or its dominions is required for civil and military posts. Sec-
tion 3 of the Act of Settlement has however been supplemented by a clause in Schedule 7 of the Brit-
ish Nationality Act 1981. It permits employment in civil or military service of all British, other Com-
monwealth and Irish citizens, irrespective of place of birth.  

In practice, persons relying upon a non-UK Commonwealth citizenship must also comply with 
the rules relating to work permits. Other Commonwealth citizens are free to take up employment only 
in a limited number of circumstances: (i) if they have ‘indefinite leave to remain’ in the United King-
dom, (ii) if any of their grandparents was born in the United Kingdom,10 or (iii) if they are Cypriot or 
Maltese nationals (since these Commonwealth states joined the EU in 2004). Where none of these 
qualifications is met, a work permit will be required, and will depend upon evidence that there is no 
suitably qualified resident or EEA labour.  

Aliens in the civil service  

People classed as aliens are excluded by legislation from appointment to the civil service. This fol-
lows both from the underlying general rule set out in the Act of Settlement and from section 6 of the 
Aliens Restriction (Amendment) Act 1919, according to which “no alien shall be appointed to any 
office or place in the Civil Service of the State.”  

The prohibition in the 1919 Act has been relaxed in limited circumstances by section 1 of the 
Aliens’ Employment Act 1955. It firstly permits the appointment of aliens to work outside the United 
Kingdom if the relevant Minister has approved the employment of that nationality and/ or the em-
ployment of aliens in that category of employment. Secondly, section 1 permits the appointment of 
aliens to work in any position if a certificate covering their employment has been issued by the rele-
vant Minister. For these purposes, a certificate may cover a named individual for a given position. In 
that case, the Minister must be satisfied “either that no suitably qualified person being a British sub-
ject is available for employment in that service or that the alien possesses exceptional qualifications or 
experience fitting him for such employment.” Alternatively, a certificate may cover aliens generally 
for a specified position or class of positions. In this latter case, the Minister must be satisfied that 
“suitably qualified persons being British subjects are not readily available, or available in sufficient 
                                                             
8  By B. Ryan, Kent University. 
9  See British Nationality Act 1981, s 51. The category known as ‘British Protected Persons’ are also deemed 

not to be aliens by section 51 of the 1981 Act. However, since they are not covered by the qualification to 
the Act of Settlement contained in Schedule 7 of the 1981 Act, they remain subject to the underlying prohi-
bition on civil or military employment.   

10  See para 186 of the Immigration Rules. 
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numbers, for employment in the service, or class or description of service, specified in the certificate.” 
In either case, the relevant Minister must obtain the consent of the Treasury before issuing a certifi-
cate, and certificates lapse after 5 years. It appears that in practice recourse to certificates is limited: 
official figures show that 45 persons were employed under them in the year 2001-02, and 50 persons 
in the year 2002-03.11  

The impact of EU membership on civil service eligibility 

Since 1991, the legal position as regards employment in civil service has come to be influenced sig-
nificantly by EU membership. In place of the old distinction between British, Commonwealth and 
Irish citizens on the one hand and aliens on the other, what has emerged is a distinction between sen-
ior civil service positions, which are reserved to British citizens, and other posts, which are open to 
other Commonwealth nationals and to EEA nationals and their family members. The dividing-line 
between senior and non-senior posts is that given by the ‘public service’ exemption in Article 39(4) of 
the European Community Treaty.  

The first step was the amendment of the Aliens Employment Act 1955 by the European Com-
munities (Employment in the Civil Service) Order 1991.12 As a result of the amendment, section 1 of 
the 1955 Act now expressly permits the employment of nationals of Member States of the ‘European 
Communities’, together with their family members who are covered by EU law, in civil service posts 
to which the principle of free movement of workers applies. That permission is extended to other EEA 
nationals and their relevant family members, because of the general provision in section 2 of the 
European Economic Area Act 1993 that the term ‘European Communities’ is to be understood to 
cover all of the European Economic Area. The possibility of civil service employment has also been 
extended to Swiss nationals and their families since the EU-Swiss Agreement on the Free Movement 
of Persons came into effect on 1 June 2002.13 In their case, however, access to the civil service does 
not appear to be provided for in UK legislation, either expressly or by implication.  

The 1991 Order was intended to ensure compliance with Article 39 EC.14  The Order was pre-
sumably therefore a response the Communication of 5 January 1988 in which the European Commis-
sion had sought to define the range of posts to which the ‘public service’ exemption applied.15 In the 
Commission’s view, the exemption applied only to positions such as those in the armed forces, the 
police and the judiciary, and to work for the government only where it involved the exercise of public 
law powers. The Communication was itself based upon the approach of the Court of Justice to the 
public service exception Article 39(4) set out in particular in Commission v. Belgium in 1980.16 

The second development, in 1996, saw the possibility of appointment to higher civil service 
posts being reserved to British citizens alone, to the exclusion of other Commonwealth and Irish. This 
change was not achieved through legislation but through an amendment to the civil service’s man-
agement code. While the change was not required by EU law, the category of senior posts from which 
Commonwealth and Irish citizens are excluded is the same as for EEA/ Swiss nationals.17  

What is unclear however is the manner in which it is determined whether or not a given post is 
within the EU concept of ‘public service’. The civil service’s online recruitment information contains 
only this quite general statement on the subject:  
 

                                                             
11  See HMSO, Crown Employment (Nationality) Bill 2002-03 - Explanatory Notes, para 9 and Crown Em-

ployment (Nationality) Bill 2003-04 - Explanatory Notes, para 9. 
12  SI 1991 No 1221. 
13  This appears from the Civil Service information on ‘Nationality Requirement’, at http://careers.civil-

service.gov.uk/ (accessed 8 March 2006). 
14  See the ‘Explanatory Note’ attached to the Order. 
15  Communication of 7 January 1988 on ‘Freedom of Movement of Workers and Access to Employment in 

the Public Service of the Member States, OJ 1988 C 72/2.  
16  Commission v. Belgium Case 149/79 [1980] ECR 3881. 
17  See the statement by the responsible Minister, Roger Freeman, House of Commons Debates, 1 March 1996, 

col 751. 
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“about 75% of Civil Service posts are open to Commonwealth citizens and nationals of any of 
the member states of the European Economic Area (EEA). The remainder, which require special 
allegiance to the state, are reserved for UK nationals. This includes most Fast Stream posts.”18  

 
What is lacking in particular is a public list of the positions which other EEA nationals and their rele-
vant family members are eligible to apply for, or precluded from applying for.  

Crown Employment (Nationality) Bills 2002-2006 

The position of aliens as regards non-senior civil service appointments has been the subject of parlia-
mentary activity in recent years. In each of the four parliamentary sessions since 2002-2003, Andrew 
Dismore, a backbench Labour MP, has proposed an identical Crown Employment (Nationality) Bill.19 
The Bill contemplates the removal of the existing restrictions on the appointment of aliens. Instead, 
there would be a general power for the executive to lay down requirements as to nationality within the 
civil service. Since the work permit framework would remain in place, the main practical consequence 
of this legislation would probably be to permit the appointment of long-term UK residents who are not 
Commonwealth or EEA nationals.  

The principles of the Bill have attracted extensive support from within Parliament. In particular, 
the Bill was endorsed by the January 2004 report of the House of Commons Public Administration 
Committee, entitled A Draft Civil Service Bill: Completing the Reform,20 as part of its wider proposals 
that the United Kingdom civil service should have a statutory foundation. The 2003-04 parliamentary 
session also saw the Bill reach the Report stage (the final stage prior to approval) in the House of 
Commons, where it failed for lack of support.  

Labour Governments in recent years have remained ambivalent on the question of civil service 
recruitment from outside the Commonwealth/ EEA. The original Crown Employment (Nationality) 
Bill appears to have been drafted with the assistance of the Cabinet Office, and the Cabinet Office 
authored the explanatory notes which have been published alongside it. In addition, on the one occa-
sion when the Bill was the subject of extensive discussion (session 2003-04), the Government an-
nounced that it supported the Bill.21 Despite that, the Government did not attempt to keep the Bill 
alive during the 2003-04 parliamentary session, and the Government has not subsequently acted on its 
principles.  

The armed forces 

The possibility to enlist in the armed forces is also limited by nationality. Because of section 3 of the 
Act of Settlement, as modified by the British Nationality Act 1981, only British citizens, other Com-
monwealth nationals and Irish citizens may be the enlisted into the armed forces.  

It appears from information given to Parliament by the Ministry of Defence in 2004 that other 
conditions are also imposed.22 It is required that both parents of an applicant (i) have at all times been 
British, other Commonwealth or Irish citizens, and (ii) were born in such a country. It also stated 
however that this parental requirement can be relaxed in the case of posts with high level security 
clearance. It is also normally required that the applicant have resided in the UK for a minimum of ten 
years – although this too may be relaxed in the case of posts with high-level security clearance. 

The police 

The position of police officer is classed as a ‘civil’ office for the purposes of the Act of Settlement.23 
Until recently, only British, other Commonwealth or Irish citizens were eligible for appointment. That 
                                                             
18  http://careers.civil-service.gov.uk/ (accessed 8 March 2006). 
19  2002-03 House of Commons Bills 48, 2003-04 House of Commons Bills 39, 2004-05 House of Commons 

Bills 40 and 2005-06 House of Commons Bills 34. 
20  2003-04 House of Commons Papers 128. 
21  Solicitor-General, Harriet Harman, House of Commons Debates 1 May 2004, col 606. 
22  Ministry of Defence memorandum to the House of Commons Select Committee on Defence, ‘Care for 

Service Recruits and Trainees’, 2004-05 House of Commons Papers 63. 
23  See HMSO, Explanatory Notes to the Police Reform Act 2002, para 399. 
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position was however changed by the Police Reform Act 2002. Section 82 of the 2002 Act provides 
that “irrespective of … place of birth, a person of any nationality” may become a police officer. It 
should be appreciated however that this new position does not prevent residence-based criteria being 
applied. For example, the Metropolitan Police Force’s requirements state that non-EEA nationals are 
eligible for appointment only if they have the status of permanent residence in the UK.24 
 
 

                                                             
24  See http://www.metcareers.co.uk/application_specials_ssq.asp (accessed on 8 March 2006) 
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 Chapter V 
Family members25 

Texts in force 

- Immigration Acts 1971 
- Immigration Act 1988 
- Immigration and Asylum Act 1999 
- Immigration (European Economic Area) Regulations 2000 
- The Immigration (European Economic Area) (Amendment) Regulations 2001 
- Nationality Immigration and Asylum Act 2002 
- The Immigration (Swiss free movement of persons) Number 3 Regulations 2003 
- Immigration (European Economic Area) (Amendment) Regulations 2003 
- Immigration (European Economic Area) (Amendment Number 2) Regulations 2003 
- The Asylum and Immigration (Treatment of Claimants etc) Act 2004 
- Civil Partnership Act 2004. 
- The Immigration (European Economic Area) (Amendment) Regulations 2005 

Administrative Practice 

As set out in previous editions, under the Immigration (European Economic Area) Regulations 2000, 
third country national members of EEC nationals exercising Treaty rights in the United Kingdom are 
required to obtain an EEA family permit before travelling to the United Kingdom to join the EEA 
principal. Guidance given to British Consular posts states that priority should be given to applications 
for family permits. These family permits are now granted for six months (formerly one year), giving 
the applicant this window of space to travel to the United Kingdom.  This change came into force on 7 
February 2005. As set out before, Swiss nationals benefit from the same rules as other EEA nationals. 

As highlighted before, the Immigration (European Economic Area) Regulations 2000 specifi-
cally exclude from the meaning of spouses in the regulations “any party to a marriage of conven-
ience”. The meaning of the term “marriage of convenience” is not defined although the updated Dip-
lomatic Service Instructions (September 2005) state that ‘A marriage of convenience is, […] a sham 
marriage entered into solely for immigration purposes, where the parties have no intention from the 
outset of living with the other as man and wife in a genuine and settled relationship’ (Chapter 
21.4.16). Although this guidance and current practice by the Home Office does not appear to have led 
to substantial problems, there has been some anecdotal evidence to show that the UK authorities have 
challenged the nature of marriages.  Registrars have the power to inform immigration authorities if 
they think that a marriage has been entered into for immigration purposes and it appears that this 
power may have continued as in the year 2004 to have been used more frequently than in former 
years.  (See below for changes in relation to people who are illegally in the United Kingdom being 
able to marry). 

The situation in relation to delays in issuing EEA family permits has improved. As mentioned in 
the last report, the introduction of fees for most applications made to the Home Office under domestic 
immigration laws (not under European law), meant that caseworkers had strict targets to meet in rela-
tion to taking domestic immigration decisions and informing the applicant and as a consequence ap-
plications under European law were neglected. From the internal guidance given to Home Office 
caseworkers, it is clear that the Home Office are aware of their duty to decide applications within six 
months. The guidance has not been amended since last year and states that ‘Every effort should be 
made to do so, particularly where an applicant draws our attention to an alleged breach of this re-
quirement.’ (2.6 European Directorate Instructions). It seems somewhat difficult to reconcile this with 
what should be an absolute obligation on the Home Office to deal with applications within six months.  

It remains the case, as evidence from practitioners and family members of EEA nationals shows, 
that a considerable number of family members continue to be routinely questioned on entry to the 
United Kingdom and are made to wait for substantial periods of time before being admitted.  

                                                             
25  By Alison Hunter, Wesley Gryk Solicitors. 
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In relation to the implementation of Baumbast, the Home Office has stuck to the letter of the 
wording set out in the Immigration (European Economic Area) Regulations.  Applications are being 
refused if there is no evidence that the EU national has left the United Kingdom or the couple are not 
divorced.  In practice therefore, if proof of the EU national having left the United Kingdom is not 
available or if the couple is still married and the EU national is in the United Kingdom, but not in 
touch with the applicant, the application is refused.   

The Home Office has in the past refused to take into account future earnings of a third country 
national spouse in calculating resources of the family if that spouse had not previously been working 
or had work permission in the United Kingdom.  This does not therefore reflect accurately whether the 
EU national and his dependants will have sufficient resources, nor does it take into account the per-
sonal circumstances of the EU individual.  In relation to outstanding residence document applications, 
the Home Office will not confirm that work is permitted during the time that they are reviewing the 
application. This can lead to problems for third country national family members wanting to take up 
employment as extensive employer liability legislation means that employers need to see documentary 
proof of the right to work of the individuals they employ. 

Consequences of references to the European Court of Justice 

The main case of interest in this area was that of Chen.  At the end of 2004 the immigration rules were 
amended to take this case into account and came into force on 1 January 2005. The rules allow for the 
primary carer or relative of an EEA national self sufficient child to enter or remain in the United 
Kingdom and to be issued with a residence permit for the period of five years.  However, the primary 
carer or relative explicitly is not allowed to work or have recourse to public funds throughout their 
time in the United Kingdom.  This seems to be at odds with fundamental principles of Community 
law.  In addition, the fact that this case was transposed into the immigration rules (rather than the Im-
migration (European Economic Area) Regulations) means that general grounds of refusal as set out at 
Part 9 of the immigration rules, apply to this right established under Community law.  It also means 
that individuals benefiting from this case are subject to immigration control of the United Kingdom 
and any discretionary powers that the Secretary of State may wish to exercise. 

Akrich, as was set out in last year’s report, was granted the right to stay in the United Kingdom.  
Our concern that the case would be interpreted narrowly proved well founded as the obiter section of 
the European Court of Justice’s judgment has been adopted in the Immigration (European Economic 
Area) (Amendment) Regulations 2005.  A British national who now travels to another member state 
with his or her third country national spouse will only be able to make use of EU law to return to the 
United Kingdom if his or her spouse is lawfully resident in the other member state.  The third country 
national will therefore be left with two realistic options: to apply to join the British spouse under do-
mestic law or for the British national to exercise a Treaty right in another member state and to be le-
gally joined by the third country national spouse before returning to the United Kingdom.  Arguably if 
the British national has exercised free movement rights in another member state, an obstacle is being 
placed in his way if he is unable to return with his spouse to the United Kingdom.  

New marriage provisions 

The announcement mentioned in the last report by the government to tackle sham marriages has now 
come into force.  Since 1 February 2005, people subject to immigration control who want to get mar-
ried, need to do so at a specially designated register office, of which there are 76 throughout England 
and Wales and includes all the register offices in Scotland and Northern Ireland.  People subject to 
immigration control are not able to marry unless they have an entry clearance specifically for the pur-
pose of marriage in the UK or they have written permission from the Secretary of State in the form of 
a certificate of approval from the Home Office.  Once the notice has been accepted by the registrar in 
the designated office, the couple can marry at any register office.   

EEA nationals and Swiss nationals are exempt from having to obtain a certificate of approval as 
they are not subject to immigration control.  However a third country national wanting to marry an 
EEA national would have to seek approval.  If the third country national does not have leave in the 
UK or the total leave granted to the individual was under six months or s/he has less than three months 
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remaining of the current leave, s/he would not be able to marry the EEA national in the United King-
dom.  It remains to be seen whether this will be considered by the courts in the United Kingdom as an 
obstacle to free movement. 

Unmarried partners 

Provision for unmarried partners to be permitted to join their UK resident partner is included in the 
Immigration Rules at paragraph 295D.  In addition, the Civil Partnership Act came into force in De-
cember 2005.  This allows homosexual couples to register their relationships with similar obligations 
and rights to those of marriage.  Immigration law has been amended accordingly and EEA nationals 
will be able to bring their partners to the United Kingdom to undergo a civil partnership ceremony or, 
if the partner is already in the United Kingdom, apply for a certificate as mentioned above under the 
new marriage rules.  In line with spouses, these partners will initially be granted two years’ leave to 
remain.   

After this period the third country national will be granted leave in line with the EEA national.  
Therefore if the EEA national has a five year residence document, the third country national will be 
granted to the date that this expires or he will be granted indefinite leave if the EEA national has al-
ready obtained this. 

The requirements for unmarried partners who do not enter a civil partnership are that one party 
must be resident in the UK, the non EEA partner must be lawfully present (or else the application 
must be made from abroad), they can support and accommodate themselves without recourse to public 
funds, and they intend to live together permanently. The non EEA national partner is normally given 
twenty four months’ leave to remain with no restriction on employment or self employment.  

However, unlike the unmarried partners of British nationals, those of EEA nationals are not eli-
gible after twenty four months period for indefinite leave to remain. Instead, he or she must wait until 
the EEA national is eligible for settlement after four years’ residence.  

Further, non EEA national partners who have lived with their British partner for four years and 
return to the United Kingdom are not eligible to be granted indefinite leave to remain immediately 
(unlike a British national returning to the United Kingdom). A non EEA national partner joining an 
EEA national exercising Treaty rights would not benefit from settlement but would be granted leave 
in line with the EEA partner. It should be noted that some non EEA nationals who have been in the 
United Kingdom illegally, or if the couple have been living together continuously for four years have 
been granted leave to remain.  

Access to indefinite leave to remain 

This is being dealt with in Chapter 1 as regards community nationals. Third country national family 
members suffer the same problems as the principal with regard to acquiring permanent residence 
rights. Discrimination continues as outlined in the report from 1999, i.e. that third country national 
family members or third country nationals in the UK are, in many circumstances, privileged over and 
above third country national family members of community nationals as regards the acquisition of 
permanent residence rights. 

Accession States 

Family members of workers from the A8 countries can obtain family permits once the worker has 
registered his or her employment. This applies for both third country nationals and A8 family mem-
bers. This would entitle the family member to work. If a family member is a national of an A8 coun-
try, he or she would also need to register with the Worker’s Registration Scheme if he or she took up 
employment. Self employed citizens of the A8 countries do not need to register and can apply for a 
residence permit and their dependants can apply for residence documents.  There appear not to have 
been any specific problems for third country nationals and their families since these provisions have 
been in force. 
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Chapter VI 
Follow up in the UK of decisions of the European Court of Justice 

 
 
In this chapter26 we examine the implementation in the UK of the ECJ decisions. Those cases which 
are relevant to other sections of this report are not included here.  

Bidar, Case C-209/03, 15/3/2005. This case concerned the award of maintenance loans to stu-
dents and the imposition of a requirement that the students acquired “settled status” (a condition 
automatically satisfied by British citizens) in the UK before the loan would be awarded. The ECJ 
found this requirement to be discriminatory. Since the judgment of the ECJ the relevant education 
regulations have been amended to remove the requirement that settled status is obtained. Your rappor-
teurs are aware however that the settled status requirement is still being applied to the award of bur-
saries for nursing studies and other NHS courses. 

Baumbast, Case C-413/99, 17/09/2002. Your rapporteurs are concerned that an overly restrictive 
approach to the effect of Baumbast is taken by the Home Office. Whilst the facts of Baumbast and R 
related to situations where the EU national parent had left the UK or had divorced the non-EU na-
tional parent, we do not consider that the principles are restricted to these factual scenarios. Your rap-
porteurs are aware of cases where a non-EU national parent has been denied right of residence with a 
child in education where the EU national parent remains living in the UK but is estranged from the 
non-EU national parents. The ECJ cannot have intended that the principle that a primary carer will 
only attain the right of residence if the EU national definitively leaves the UK or divorces the primary 
carer. 

Carpenter, Case C-60/00 11 July 2000. The ECJ found that notwithstanding that a family mem-
ber had infringed the immigration laws of the United Kingdom, in that case a spouse of a provider of 
services, she was entitled to reside in the territory with the provider.  In doing so, the ECJ read Article 
49 EC Treaty in light of the fundamental right to respect for family life so as to infer a right of resi-
dence for the family member. The UK immigration legislation does not provide specifically for the 
situation of a British national providing services in other Member States and therefore there is no rec-
ognition that the situation of their spouse is covered by EU law. There is no reference to Carpenter in 
Home Office internal guidance.  

Chen, Case C-200/02, 19 October 2004: see previous chapter on family reunification. 
Commission v Spain (re residence visas), Case C-157/03, 14/4/2005 This case concerned the 

failure by Spain to correctly transpose the provisions of Directives 68/360 and 64/221 into domestic 
law by applying additional conditions to the grant of residence documents for family members and 
delaying in issuing such residence documents. The UK authorities have improved the time taken for 
consideration of residence permit/document applications. However it is of concern that Home Office 
internal guidance states that caseworkers should process applications quickly where the representative 
first draw attention to the provisions of Directive 64/221. 

D’Hoop, Case C-245/98, 11 July 2002 and Grzelczyk, Case C-184/99, 20 September 2001.  
Kurz, Case C-188/00, 19/11/02: Another decision of the ECJ concerning Decision 1/80 of the 

EC-Turkey Association Council. Where vocational training involved practical training “on the job”, 
the apprentice was to be considered as a worker if the work carried out was genuine and effective. To 
date no specific measure has been taken to give effect to this decision. Home Office internal guidance 
refers to the UK authorities’ view that Article 6(1) of Decision 1/80 does not apply to students or 
trainees (see further section on Association Agreements).  

Professional football 

In our report for 2005, we noted that in February 2005, UEFA announced a proposals to set a quota of 
‘home-grown’ players in European club competitions.27 The proposals were adopted on 21 April 2005 
and  mean that from 2006/07, of a squad of 25 players, at least two have to be club trained (registered 

                                                             
26  By Nicola Rogers, Garden Court Chambers. 
27  ‘Local Training Debate Moves Online’, UEFA press release 6 February 2005. 
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for a minimum of three years between the ages of 15 and 21) and at least two more have to be associa-
tion trained. These figures rise to three and three in 2007/08, and four and four in 2008/09. 

As we noted last year, these proposals have generated significant differences of opinion within 
the key organisations concerned with football in England. The Professional Footballers’ Association 
and the Football League (which is made of clubs outside the first tier) appear to support the proposals. 
By contrast, it is reported that only 2 of the 20 clubs in the Premier League support the proposals, and 
that the Football Association (the sport’s governing body) has also declined to support the proposals.28 
This included the vice president of Arsenal football club a fact noted by the newspapers as curious at a 
time when for the first time in its history that club had no home born players on its team.29 The foot-
ball associations of other parts of the United Kingdom – i.e. Scotland, Wales and Northern Ireland - 
supported the proposals. It has also been reported that the Scottish Football Association favours the 
introduction of a similar system in domestic club competitions as well.30  The Football Governance 
research Centre based at Birkbeck College, University of London held a number of seminars on the 
question of football regulation in 2005, some of which specifically raised the issue of the new rules.31 

As we noted last year, regarding the changes, differences of opinion within British football cor-
respond to the distribution of winners and losers in the period since the establishment of the Champi-
ons League and English Premiership in 1992. Since that time, television revenues have fuelled a 
marked increase in the gap between the richest clubs in England (Arsenal, Chelsea, Liverpool, Man-
chester United and Newcastle) and Scotland (Celtic and Rangers), and their competitors. These clubs 
have come to dominate domestic league and cup competitions, and with them qualification for Euro-
pean club competitions. It is widely thought that the Bosman ruling in 1995 contributed to this situa-
tion of competitive imbalance, since only the top clubs have the financial weight to import significant 
numbers of better players from other parts of the EEA. It is also widely thought to have weakened the 
domestic game in England and (in particular) Scotland, because of the associated decline in the num-
ber of national players with top clubs, and so playing in European club competition.   

As we suggested in our 2004 report, experience shows that the Court of Justice in Bosman un-
derestimated the benefits of certain restrictions on the freedom of contract within professional foot-
ball. For that reason, we would argue that some version of the UEFA proposals is probably justifiable 
under Article 39, in providing incentives for clubs to train players, while reducing sporting inequali-
ties.    
 

                                                             
28  ‘FA Chairman under fire for opposing quota’ Guardian, 16 February 2005.  
29  http://football.guardian.co.uk/print/0,,5130931-3057,00.html 
30  ‘Eight Player Rule a Boost’ Sunday Mail , 13 March 2005 
31  http://www.football-research.org/seminars.htm 
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Chapter VII 
Practices and policies of a general nature32 

Introduction  

Although Government policy on admission for employment did not change significantly in 2005, it 
was the subject of a far-reaching consultation process. In the run-up to the general election held on 5 
May 2005, the Home Secretary published what it termed a ‘five year strategy’ in February 2005, enti-
tled Controlling our Borders: Making Migration Work for Britain, covering the whole field of immi-
gration, nationality and asylum law. Soon after the Labour Government’s re-election, in July 2005, the 
Home Office launched a more detailed consultation in relation to policy on labour and student admis-
sion, entitled Selective Admission: Making Migration Work for Britain. Further details were then an-
nounced on 7 March 2006, in a document entitled A Points-Based System: Making Migration Work 
for Britain. In the meantime, the Immigration, Asylum and Nationality Bill was published in June 
2005. It has some limited relevance to the regime governing migration for employment. Having 
passed through the House of Commons, the Bill is before the House of Lords at the time of writing.  

The explicit philosophy underlying the current discussion and proposals is that the benefit to the 
United Kingdom of economic migration should be maximised. As well as being captured in the sub-
title of the each of the three policy documents, ‘making migration work for Britain’, this approach was 
set out in detail in the introduction to Selective Admission:  
 

“The purpose of the reforms is to admit people selectively in order to maximise the economic 
benefit of migration to the UK… Migration makes a substantial contribution to economic 
growth, helps fill gaps in the labour market, including key public services such as health and 
education, and increases investment, innovation and entrepreneurship in the UK…. The system 
should … be focused primarily on bringing migrants to do key jobs that cannot be filled from the 
domestic labour force. It should focus on the skilled workers we need most, like doctors, engi-
neers, finance experts, nurses and teachers, and be supported by measures to limit the impact of 
migration on public services and the public purse, and to manage its impact on communities.”33 

 
What this approach tends to underestimate, however, is the legitimate interests of economic migrants, 
particularly as regards their treatment once they have been admitted to the labour market.   

The new proposals in relation to admission for employment  

In relation to labour migration, the focus of the Government’s 2005-2006 announcements has been on 
a rationalisation of the framework governing admission. Within the new structure, as elaborated in 
Selective Admission, there would be a number of ‘tiers’, which loosely correspond to the current cate-
gories of admission for employment. These are as follows:  
- The intended Tier 1 would be a points-based system of admission for ‘highly skilled’ workers.34  

This would essentially involve the reformulation of the current points-based Highly Skilled Mi-
grants Programme. It appears that the points system will be simplified, with points awarded for 
level of qualification, previous salary and youth.35  

- The intended Tier 2 would be for ‘skilled’ workers with a job offer, and would replace the cur-
rent work permits system and other permit-free employment categories.36 In the case of work 
permits, it is intended that a new Skills Advisory Body would advise on shortage occupations. In 
other cases, a ‘resident labour market’ test would have to be satisfied. In either case, a new point 

                                                             
32  By B. Ryan, University of Kent. 
33  Selective Admission, p 1. 
34  Selective Admission, pp 18-19 and A Points-Based System, pp 21-24. 
35  A detailed model is suggested at p 23 of A Points-Based System.  
36  Selective Admission, pp 19-21 and A Points-Based System, pp 25-29. 
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system would operate, with points being awarded for qualifications, prospective earnings and 
whether the employment is in a ‘shortage occupation’ or not.   

- The intended Tier 3 would cover low paid schemes.37 In Controlling Our Borders, the Govern-
ment indicated its general view that such schemes are unnecessary, because of the labour supply 
possibilities arising from the 1 May 2004 enlargement of the European Union.38 The Govern-
ment has announced its intention to bring the existing schemes to an end, but to retain the flexi-
bility to introduce new schemes as the situation requires. (Further information on recent devel-
opments with respect to the existing schemes is provided below.) 

- The intended Tier 4 would cover the admission of students. No change appears to be contem-
plated with respect to the employment of students however. Students will continue to be permit-
ted to take part-time employment during their studies. After their studies, graduates will be per-
mitted to switch into employment categories only in limited circumstances.39  

- The intended Tier 5 would cover cases of temporary employment in the UK, and employment as 
part of a cultural exchange. It is specifically proposed that a new ‘youth mobility’ scheme be 
created, with foreign governments as sponsors of participants.40 Among other things, this youth 
mobility scheme would replace the current working holidaymakers scheme, which is confined to 
Commonwealth states.   

 
In addition to this new rationalisation of the framework governing admission, a number of reforms 
were proposed in the two 2005 documents as regards the treatment of economic migrants and their 
employers. The main proposals are as follows:   
- Employers in Tiers 2 and 3 would become the sponsors of those admitted to the United Kingdom 

for employment.41 Employers would first apply to be recognised as sponsors, on the basis of 
which they would have the power to issue certificates of sponsorship. As sponsors, they would 
be expected to ensure that migrants comply with the legal requirements upon them, and also to 
report that the migrant had left employment. Employers who are designated as sponsors will 
have advantages when it comes to the recruitment within the Tier 2 work permit system.  

- Financial securities may be introduced for certain categories or countries in order to ensure that 
workers leave the UK at the end of a period of permitted stay.42  

- A single procedure is to be introduced to cover both employment and immigration checks upon 
intending migrants.43 At present, employment permissions are given by Work Permits UK to 
those who require it (highly skilled migrants, work permits and those on special schemes). Sepa-
rately, workers must meet relevant immigration requirements, such as visas, or entry clearance in 
all cases where they coming to the UK for six months or more. The intention is that in future 
both employment and immigration issues should be dealt with together, by WPUK in the case of 
persons within the UK, and by the entry clearance process in the case of persons outside the UK.  

- Appeal rights in relation to admission for employment are to be removed.44 At the time of writ-
ing, this proposal is being implemented through clause 4 of the Immigration Asylum and Nation-
ality Bill 2005. Under the prior position, appeals can arise in the employment context in two 
ways. The first is in the case of categories for which all of the relevant conditions are set out in 
the immigration rules, so that an ‘immigration employment document’ is not required to be ob-
tained from WPUK.45 These categories are: permit-free employment, Commonwealth working 
holidaymakers, and Commonwealth citizens with a UK-born grandparent. The second case is 
where a person is refused entry clearance or entry for a general immigration reason unrelated to 
the fact that they are seeking admission for employment. In each of these cases, a right of appeal 
exists at present, but would be removed by clause 4 of the Bill.   

                                                             
37  Selective Admission, pp 22-23 and A Points-Based System, pp 29-31. 
38  Controlling our Borders, p 22. 
39  See A Points-Based System, pp 15 and 32. 
40  See A Points-Based System, pp 33-34. 
41  See A Points-Based System, pp 19-20.  
42  Selective Admission, p 28 and A Points-Based System, p 21. 
43  Controlling our Borders, p 17 and Selective Admission, p 17. 
44  Controlling our Borders, p 19. This proposal is not developed in Selective Admission.  
45  For the exclusion of a right of appeal where an ‘immigration employment document’ is required, see sec-

tion 88 of the Nationality, Immigration and Asylum Act 2002. 
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- For those who eligible to obtain indefinite leave to remain – highly skilled migrants, work permit 
workers and those in permit-free employment – the residence period required would be increased 
from 4 years to 5 years.46 The significance of this proposal for employment is that it would in 
lengthen the period within which a work permit holder is restricted in their choice of employer. 
While those on a work permit are at present permitted to change employer, this depends on the 
making of a fresh work permit application by an employer, is not an entitlement, and is limited to 
the given occupation.    

Developments in relation to existing lower-paid schemes 

As was indicated above, the Government’s general view is that lower paid labour migration schemes 
have been rendered unnecessary by the availability of workers from the central and Eastern European 
states which joined the EU on 1 May 2004. There are two systems of this kind currently in operation – 
the Seasonal Agricultural Workers Scheme (SAWS), and the Sectors Based Scheme (SBS). Recent 
developments with respect to those schemes are discussed here.  

Seasonal agricultural workers scheme 
The Seasonal Agricultural Workers’ Scheme (SAWS) is a quota system through which individuals 
(mainly students) from outside the EEA are recruited by ‘designated operators’ for agricultural work 
for a maximum of 6 months a year. In recent years, SAWS workers have mainly come from Central 
and Eastern Europe, including from new member states. Accordingly, the EU enlargement was fol-
lowed by a reduction in the SAWS quota from 25000 in 2003 and 2004 to 16250 in 2005.   

Following the Controlling our Borders policy document, a review of SAWS arrangements was 
announced by the Government in June 2005.47 According to A Points-Based System, the result of this 
review is that the SAWS scheme will be phased out by the end of 2010.48  

Sectors Based Scheme 
A separate quota system, known as the ‘sectors based scheme’ (SBS), was introduced with effect from 
May 2003 in the food processing and hospitality sectors. The SBS is effectively a form of lower-
skilled work permit, and enables workers to be employed for up to 12 months at a time, provided they 
leave the UK at the end of the given period.   

As with SAWS, there was a reduction in the size of the SBS quota after the enlargement of the 
EU on 1 May 2004. The quota for the period starting on 1 June 2004 was reduced from 20,000 to 
15,000 permits, made up of 9,000 permits for hospitality and 6,000 for food processing. The outcome 
of a review of the SBS arrangements was announced in June 2005.49 In the hospitality sector, the 
scheme was terminated with effect from the end of July 2005. The scheme has continued in the food 
processing sector, with a reduced quota in 2005-2006 of ‘at least 3500’. More recently, it was an-
nounced in A Points-Based System that the SBS will be brought to an end by the end of 2006.50  

Developments in relation to irregular employment  

A final area in which significant developments have occurred is in relation to irregular employment. 
Two aspects of that are considered here – administrative penalties for employers, and the planned in-
troduction of the Gangmasters Licensing Act.  

Administrative fines  
A criminal offence of employing a non-EEA national who lacks permission to work under immigra-
tion laws was first introduced in the UK by section 8 of the Asylum and Immigration Act 1996.51 It is 

                                                             
46  Controlling our Borders, p 22. This proposal is not mentioned in Selective Admission.  
47   Written answer by Home Office Minister, Baroness Scotland, House of Lords Debates, 7 June 2005. 
48  A Points-Based System, p 30. 
49  Written answer by Home Office Minister, Baroness Scotland, House of Lords Debates 23 June 2005. 
50  A Points-Based System, p 30. 
51  Note that  there is a parallel offence with respect to A8 nationals in Reg 9 of the Accession (Immigration 

and Worker Registration) Regulations 2004 (SI 2004 No, 1219) 
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well known that prosecutions and convictions for this offence have been very rare since section 8 
came into force in January 1997.52 The framework governing irregular employment was already the 
subject of a significant reform in 2004, when the list of documents which an employer could rely upon 
to provide a defence was made more restrictive. Since 1 May 2004, employers have had to copy a 
document bearing a photograph which gives evidence of immigration status, or else copies of an em-
ployment-related document and an immigration-related document.53  

Controlling our Borders announced a new departure: ‘on the spot’ fines for employers found to 
be employing irregular workers.54 The underlying idea behind these fines is to strengthen the potential 
sanctions upon employers by avoiding the need for a criminal prosecution. The legal basis for these 
penalties is in the process of being introduced through the Immigration, Asylum and Nationality Bill 
2005/2006.55 The proposal is that ‘penalty notices’ may be served on behalf of the Secretary of State 
upon employers found to have employed someone in breach of immigration law. The intention is that 
the penalties will be of up to £2,000 per unauthorised employee, with the precise amount to be deter-
mined in accordance with a code of practice.56 When a penalty notice is served, an employer must 
challenge the penalty within 28 days, through an objection to the Secretary of State, or of an appeal to 
the county court. The employer has the defence either that there was no breach of immigration law, or 
else that that they complied with ‘prescribed requirements’ relating to the checking and copying of 
documents. Where the employer does not challenge, or fails in a challenge, the penalty is enforceable 
as a debt on the part of the Secretary of State.  

At the same time, section 8 of the 1996 Act is to be replaced by a new criminal offence of know-
ingly employing a person without authorisation.57 Formally, the element of knowledge distinguishes 
the intended offence from that in section 8, and makes the checking and copying of documents irrele-
vant. It should be appreciated however that, already under the section 8 offence, the employer’s 
knowledge of the worker’s breach of immigration law prevents reliance upon the defence that they 
checked and copied documents which evidenced an entitlement to work.   

The licensing of gangmasters  
A second set of developments in 2005 concerned the planned system of licensing for gangmasters – 
that is, labour intermediaries in agriculture and shell-fishing. This system is based on the Gangmasters 
Licensing Act 2004, and was described in outline in the report for 2004. One of the objectives of this 
system is to make it harder for employment in breach of immigration law to be organised through in-
termediaries.  

The Gangmasters Licensing Authority was established on 1 April 2005. The current year also 
saw a series of consultations on key aspects of the future licensing scheme. The Department for the 
Environment, Food and Rural Affairs (DEFRA) has consulted twice on the intended coverage of the 
licensing system.58 The most complex issue has been the application of the licensing system to food 
processing: DEFRA wishes it to apply to ‘initial’ processing only, while others have argued that a 
distinction between ‘initial’ and ‘second stage’ processing is unworkable. The Authority has mean-
while set out its proposed approach to licensing, which will involve audits of applicants only where 
these are indicated to be necessary by risk assessments.59 It is expected that licences will be issued 
from the first half of 2006. The criminal offences – principally those of operating without a licence 
and of hiring labour through an unlicensed gangmaster - will come into force later in 2006.  

                                                             
52  See the discussion in House of Commons Library, The Immigration, Asylum and Asylum Bill, Research 

Paper 05/52, pp 28-30.  
53  See Immigration (Restrictions on Employment) Order 2004, SI 2004 No. 755, discussed in the report for 

2004. 
54  Controlling our Borders, p 26. 
55  See clauses 15-20 of the Bill as approved by the House of Lords at report stage (2005-06 House of Lords 

Bills 74). 
56  Selective Admission, p 29. 
57  Clause 21 of the Bill as approved by the House of Lords at report stage.  
58  DEFRA, Consultation on the draft Gangmasters (Exclusions) Regulations 2005 (February 2005) and Sec-

ond consultation on the draft Gangmasters (Exclusions) Regulations 2005 (October 2005). 
59  Gangmasters Licensing Consultation (October 2005). 
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Chapter VIII 
EU enlargement60 

 

Texts in force 

- Asylum and Immigration Act 1996, section 8 
- Immigration (European Economic Area) Regulations 2000, SI 2000, no. 2326 (amended by SI 

2001/865, SI 2003/549, SI 2003/3188, SI 2004/1236 and SI 2005/47) 
- Accession (Immigration and Worker Registration) Regulations 2004, SI 2004/1219 (amended by 

SI 2005 no 2400) 

The Legal Framework 

Background 

The 2003 Accession Treaty allowed Member States to derogate from granting full free movement 
rights to workers from the 8 new EU Member States from Central and Eastern Europe for a period of 
a maximum of 7 years. The United Kingdom decided not to make use of this permission to derogate 
and to grant, subject to certain conditions, free movement rights to the nationals of these countries 
from 1 May 2004.  This choice was based on the UK Government’s belief that the UK economy 
would benefit from the movement of new EU citizens. As a Government Minister noted a week before 
the opening of the UK labour market to accession nationals: 
 

‘It makes sense for citizens of the new member states to be able to work, contribute to the econ-
omy and pay taxes. They will expand the range of skills and supply of workers in the UK econ-
omy. It is true that some other member states will not open their labour markets. It is because 
their markets are les open and less flexible than ours that they perform less well’.61 

The Accession (Immigration and Worker Registration) Regulations 2004 

The 2004 Regulations constitute the primary legal framework for the movement of workers of the 8 
new Member States from Central and Eastern Europe (A8 nationals) to the UK. The main elements of 
the Regulations are: 

Scope 
The Regulations apply primarily to A8 workers who arrive in the UK after the 1st of May 2004. A8 
nationals who had leave to enter or remain in the UK on 30 April 2004 and that leave was not subject 
to any condition restricting their employment are not affected. Similarly, A8 nationals legally working 
in the UK on 30 April 2004 and who had been legally working in the UK without interruption 
throughout the period of 12 months ending on that date (or those for whom this period would end after 
30 April) are not affected. (Regulation 2(2)-(4)).  

Moreover, the Regulations do not apply to posted workers or A8 nationals who are family mem-
bers of a Swiss or an EEA national who are in the UK as workers (other than those falling within 
these Regulations), self-sufficient persons, retired persons or students (Regulation 2(6)). 

Job seekers 
As mentioned in the 2004 Report, there are no restrictions to A8 national travelling to the UK in order 
to look for work. The Immigration (European Economic Area) Regulations 2000 do not contain any 
special provisions on admission of EEA nationals, and the 2004 Regulations amended the definition 

                                                             
60  By Valsamis Mitsilegas, Queen Mary University. 
61  Baroness Scotland of Asthal, House of Lords debate of 23 April 2004, col. 481. 
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of an EEA national to include nationals of new EU Member Sates (Regulation 3). However, the 2004 
Regulations specifically state that A8 nationals falling within their scope who are looking for work in 
the UK are not entitled to a right of residence – with the ultimate aim, as we mentioned before, to 
deny these people social assistance. However, this does not limit the residence rights of A8 nationals 
who are self-sufficient while seeking work in the UK (Regulation 4(2) and (3) respectively). 

The registration scheme 
While there are no substantive limits on the employment of A8 nationals, they must go through a spe-
cial procedure of registration in order to be authorised to work  in the UK. The 2004 Regulations im-
pose an obligation to A8 nationals, within one month from starting a job, to apply to register under the 
‘Workers Registration Scheme’. This process leads to the issuing of a ‘registration certificate’ and a 
‘registration card’. It must be noted that Registration relates not to a specific worker, but to a specific 
job/employer. Thus a Registration Certificate is invalid if the worker is no longer working for the em-
ployer specified therein and expires on the date on which the worker ceases working for that employer 
(Regulation 7, in particular paragraph 5). This would mean that an A8 worker would have to reapply 
for a certificate if (s)he changes employment. 

The registration fee 
The application for a registration certificate is not cost-free. Section 8(4) of the 2004 Regulations 
stated that applications must be accompanied by a registration fee of £50. This has been increased to 
£70 for applications made after 1 October 2005 by the Accession (Immigration and Worker Registra-
tion) (Amendment) Regulations 2005 (SI 2005/2400 – for further comment see below). 

Employer sanctions 
Section 9 of the 2004 Regulations makes it a criminal offence to employ an A8 national who is 
obliged to register but has not done so. This is in line with the general offence of hiring unauthorised 
workers in section 8 of the Asylum and Immigration Act 1996 and aims to ensure further compliance 
with the registration requirements by ensuring that employers are also vigilant. Section 9 also contains 
a series of defences, which include proof that the employer was shown a document during the first 
month of employment that appeared to establish either that the worker was not an accession State 
worker requiring registration or that the worker had applied for a registration certificate. It is also nec-
essary that the employer retain a copy of the document in question (section 9(3) and (4)). 

The situation on the ground 

A major consequence of the registration scheme established by the 2004 Regulations is that the flows 
of A8 workers in the UK can be monitored. Accession monitoring reports (produced jointly by the 
Home Office, the Department of Work and Pensions, HM Revenue and Customs and the Office of the 
Deputy Prime Minister) have been published regularly since 2004, and the latest of them has been 
published on 28 February 2006: the Accession Monitoring Report May 2004-December 2005. 

The Report confirms the sustained flows of A8 workers to the UK. In total, there were 345,000 
applicants to the Worker Registration Scheme between 1 May 2004 and 31 December 2005, 329,000 
of whom were issued with registration certificates and cards.62 Greater detail on registrations will be 
provided in the statistics chapter. Here it is important to note that the vast majority of A8 workers are 
young- 83% aged between 18-34. Nationality-wise, the vast majority are Polish (59% of the total, 
more than 200,000 applications for the period covered), followed by Lithuanian (13%) and Slovak 
(11%) applicants. As regards sectors of employment, A8 nationals were working primarily in Admini-
stration, Business and Management (32%), Hospitality and Catering (22%), Agriculture (12%), Manu-
facturing (8%) and Food, Fish and Meat Processing (5%). Administration, Business and Management 
applications increased substantially in 2005, and the sector has overtaken Hospitality (where applica-
tions have been falling) as the most popular sector for A8 workers. Agriculture also has seen consid-
erable change, but this reflects the seasonal nature of agriculture work. 

                                                             
62  It must be reminded here that it is one application for one job, so the actual number of A8 workers is less 

than the number of registration certificates. In fact the number of re-registrations reaches 82,235 in this pe-
riod. 
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Overall, the assessment of the situation on the ground of the Accession Monitoring Report has 
been very positive, by stressing that accession workers continue to go where the work is, helping to 
fill the gaps in the labour market, and supporting the provision of public services in communities 
across the UK (working as bus, lorry and coach drivers and care workers, but also as doctors, nurses 
and health specialists). At the same time, the numbers applying for tax-funded income related bene-
fits, child benefit, tax credits and housing support remain very low- only 3,270 applications for In-
come Support and Jobseekers Allowance were processed between may 2004 and December 2005, and 
of these only 195 were allowed to proceed for further consideration. 

This positive assessment is shared by a recent Report commissioned by the Department of Work 
and Pensions on the impact of the free movement of workers from Central and Eastern Europe on the 
UK Labour Market.63 The Report has found no discernible statistical evidence to suggest that A8 mi-
gration has been a contributor to the rise in claimant unemployment in the UK. On the contrary, the 
authors note that the primary impact of such migration on the UK labour market appears to have been 
to increase output and total employment. At the sectoral level the most pronounced impact has been in 
the agriculture and fishing sector. The authors conclude that the overall economic impact of labour 
migration of A8 nationals to the UK has been modest, but broadly positive, reflecting the flexibility 
and speed of adjustment of the UK labour market. 

A similarly positive view can be discerned in a recent Report commissioned by the Home Office 
on employers’ use of migrant labour.64 The Report covered migrant workers in the UK in general and 
was based on interviews with employers on recruitment and employment of migrants in the UK. The 
A8 Worker Registration Scheme was widely used in the Agriculture (as supplementary to the seasonal 
agriculture workers scheme), Hotels and Catering, and Administration, Business and Management 
sectors, mainly in low-skilled and some semi-skilled jobs. Although for most employers this was the 
first time of using this scheme, they were more prepared to train and develop A8 workers as they were 
seen as more likely to stay, and they viewed the scheme favourably ‘particularly through its provision 
of hardworking East European workers’ (p.8). 

However, employers expressed concerns as regards the practical operation of the Workers Regis-
tration Scheme. They pointed out the administration difficulties of registration applications – the 
greater the number of workers the more demanding the associated documentation, registration and 
legality checks. It is reported that some employers had extensive administration and monitoring sys-
tems to make appropriate checks. However, employers had difficulty in verifying that documents or 
passports were not forgeries, and registration processes were thought to be lengthy and unsatisfactory, 
meaning workers were without passports – often their only means of identification – for at least 3 
months. Moreover, the associated administration fees were deemed unfairly costly to the low-paid 
workers. Finally, the Report notes that some employers were not highly involved in checking worker 
legality, something regarded in some cases as the responsibility of the employment agency – however, 
‘even when it was clear that this was part of their responsibility some were vague about the details’ 
(p.8). 

Assessment and proposals for reform 

Reports stressing the beneficial impact of A8 workers on the UK labour market, along with decisions 
by other EU Member States to lift restrictions to the free movement of these workers in 2006, have 
made the UK Government feel vindicated about its legislative and policy choice on the matter. With 
the exception of the increase in the registration application fee, there have been no major changes to 
the 2004 Regulations in recent months, and no major changes (at least towards tightening the regime) 
are envisaged for the near future. The current system not only allows for free movement of A8 work-
ers under certain conditions, but also presents two further advantages for the UK Government: it is a 
source of income stemming from the payment of the registration fee (345,000 applications multiplied 
by 50 and now 70 pounds); and, more importantly, it provides with an invaluable source of data which 
enables to monitor in detail the movement and employment of A8 workers in the UK. This gives a 

                                                             
63  Published in February 2006. Authors: Jonathan Portes, Nicola Gilpin, Sara Lemos, Matthew Henty and 

Chris Bullen. 
64  Home Office Online Report 03/06, authors: Sally Dench, Jennifer Hurstfield, Darcy Hill and Karen Akroyd 

(Institute for Employment Studies). 
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much better picture of the employment of Central and Eastern European workers in the UK, especially 
in comparison with other EU nationals, who do not have to register in order to work in the UK. 

The continuation of the workers registration scheme has been questioned. The arguments stem 
from both the successes of the current system but also from its shortcomings. Success lies in the sus-
tained flow of A8 nationals to the UK. It has been shown that these workers generally benefit the UK 
economy, contribute towards the creation of employment and are not a burden to the UK social secu-
rity system. There is no evidence to demonstrate that the situation will change if the Workers Regis-
tration Scheme is abolished. On the other hand, as evidenced in recent Reports, the Scheme does have 
its shortcomings.65 Employers complain that the registration application process is too bureaucratic 
and lengthy. They also seem confused about their precise obligations under the 2004 Regulations, 
which may lead to distortions in the application in practice of both the registration requirements and 
the employer sanctions. 

Another point raised by the employers is the issue of the registration application fee – they note 
that this is burdensome for low-wage workers. In the 2004 Report, we have also raised doubts regard-
ing the consistency of the fee with the 1961 Council of Europe Social Charter. These concerns remain, 
especially in view of the increase of the fee from £50 to £70 from 1 October 2005.  

Further sources 
Home Office, Department of Work and Pensions, HM Revenue and Customs, Office of the Deputy 

Prime Minister, Accession Monitoring Report May 2004- December 2005, 28 February 2006 
Department of Work and Pensions, The Impact of Free Movement of Workers from Central and East-

ern Europe on the UK Labour Market (authors: Portes, Gilpin, Lemos, Henty and Bullen), Feb-
ruary 2006 

Home Office, Employers’ Use of Migrant Labour, Home Office Online Report 03/06, (authors: 
Dench, Hurstfield, Hill and Akroyd- Institute for Employment Studies) 

 

                                                             
65  We understand that there is currently a case underway before English courts where the issue of whether the 

registration requirement per se constitutes an obstacle to free movement rights and is thus incompatible 
with Community law  is being examined. 
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Chapter IX 
Statistics66 

General comments 

Obtaining a clear picture of the numbers of EU nationals exercising EU free movement rights in the 
UK is a challenging task. UK law does not impose in principle an obligation to EU nationals to regis-
ter for residence or employment purposes in the country. The exception is nationals of the 8 Member 
States who must register in order to be employed in the UK under the Workers Registration Scheme A 
clear picture of movement for this category of EU nationals can be provided via the regular Accession 
Monitoring Reports that UK Government departments compile on the basis of registration applica-
tions (see also chapter on enlargement). 

For the rest of EU nationals, data can be provided from a number of quite diverse sources. These 
include the Report on National Insurance Number (NINo) Allocations to overseas nationals entering 
the UK (previously Migrant Workers Statistics), produced by the Department for Work and Pensions 
and the Office of National Statistics; the Labour Force Survey, a survey of a representative sample of 
all of the households on the Royal Mail postcode database; Home Office data on issue and refusal of 
residence documentation to EEA nationals; the Annual statistics on control of immigration by the Of-
fice of National Statistics; Home Office statistics on persons granted British citizenship; and Home 
Office data on asylum. 

These sources are diverse and cover different categories of individuals. National insurance data 
has a wider coverage than the Home Office data, as it covers people allocated a NINo for all types of 
work – including students working part-time and whatever the length of stay in the UK. It also over-
laps with the Accession Monitoring Report, but numbers may be different as the Worker Registration 
Scheme may include applications of people already resident in the UK prior to 1 May 2004, and thus 
already being allocated a NINo. The Labour Force Survey on the other hand only applies to those 
resident in the UK for 6 months or more, and the Annual Immigration statistics Report deals with EU 
nationals only peripherally. Taking into account these disparities, this chapter will present the most 
recent statistical findings concerning the free movement of EU nationals in the UK. 

The Accession Monitoring Report May 2004- December 2005 

The Report confirms the sustained flows of A8 workers to the UK. In total, there were 345,000 appli-
cants to the Worker Registration Scheme between 1 May 2004 and 31 December 2005, 329,000 of 
whom were issued with registration certificates and cards.67 Here it is important to note that the vast 
majority of A8 workers are young- 83% aged between 18-34. Nationality-wise, the vast majority are 
Polish (59% of the total, more than 200,000 applications for the period covered), followed by Lithua-
nian (13%) and Slovak (11%) applicants. As regards sectors of employment, A8 nationals were work-
ing primarily in Administration, Business and Management (32%), Hospitality and Catering (22%), 
Agriculture (12%), Manufacturing (8%) and Food, Fish and Meat Processing (5%). Administration, 
Business and Management applications increased substantially in 2005, and the sector has overtaken 
Hospitality (where applications have been falling)as the most popular sector for A8 workers. Agricul-
ture also has seen considerable change, but this reflects the seasonal nature of agriculture work. 
 

                                                             
66  By Valsamis Mitsilegas, Queen Mary University. 
67  It must be reminded here that it is one application for one job, so the actual number of A8 workers is less 

than the number of registration certificates. In fact the number of re-registrations reaches 82,235 in this pe-
riod. 
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The Labour Force Survey 

According to the Autumn 2005 Labour Force Survey (LFS) there are currently 1.11 million people of 
working age in the UK who were born elsewhere in the European Union (EU). Of these, 790,000 are 
from the other countries of the EU15 (a figure roughly unchanged since Spring 2001) and 320,000 
from the newly acceded EU10, more than double the number who were in the UK in Spring 2001. 

The largest EU populations in the UK come from the Republic of Ireland (255,000), Germany 
(190,000), Poland (140,000) and France (80,000). 

51.7% of the UK born are male, compared to 52.3% of EU10 born and 45.5% of EU15 born. 
Over the period Spring 2001 to Autumn 2005, employment rates of the UK born, EU15 migrants 

and other migrants have remained stable. In contrast, the employment rate of those from the EU10 has 
increased from 62.7% to 79.8% (see figure 1). 
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Employment rates 
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Figure 2 – Migrant populations by year of arrival (Autumn 2005 LFS)  
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Source: Labour Force Survey – Autumn 2005 

 
UK and EU15 born workers are quite evenly distributed across the occupation levels, with a slight 
bias towards higher levels (see figure 3). In contrast, there is a significant bias towards the elementary 
occupations amongst EU10 migrants, but with a noticeable ‘bulge’ in the skilled trades. 
 

Figure 3 – Distribution of occupation levels (Autumn 2005) 
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Table 3 - Occupation of employment - Autumn 2005 LFS 

 
UK-
born Other Migrants 

EU10-
born EU15-born 

Managers and Senior Officials 15.0% 13.7% 7.7% 19.2% 
Professional occupations 12.3% 17.6% 4.6% 19.0% 

Associate Professional and Technical 14.3% 15.8% 7.6% 15.8% 

Administrative and Secretarial 12.5% 9.4% 6.2% 9.2% 
Skilled Trades Occupations 11.8% 7.1% 18.2% 8.2% 

Personal Service Occupations 7.7% 7.9% 7.2% 7.0% 

Sales and Customer Service Occupations 7.9% 7.7% 6.8% 7.7% 

Process, Plant and Machine Operatives 7.6% 8.3% 11.1% 4.3% 
Elementary Occupations 10.8% 12.5% 30.7% 9.6% 
 

Table 4 - Sector of employment - Autumn 2005 LFS 
 United Kingdom Other EU10 EU15 
Agriculture & fishing 1.39% 0.44% * 1.01% 
Energy & water 1.06% 0.50% * 0.85% 
Manufacturing 13.39% 10.53% 18.67% 12.25% 
Construction 8.43% 3.70% 12.71% 5.69% 
Distribution, hotels & restaurants 19.00% 21.06% 24.79% 18.52% 
Transport & communication 6.86% 8.68% 8.65% 6.06% 
Banking, finance & insurance etc 15.55% 18.92% 12.21% 21.46% 
Public admin, educ & health 28.41% 29.56% 16.21% 29.49% 
Other services 5.90% 6.44% 5.30% 4.36% 
Values too small to be statistically significant are marked with * 
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National Insurance Number Allocations to Overseas Nationals entering in the UK (2005) 
The registrations figures include registrations in 2004/05, whereas the arrivals series only covers tax 
years up to and including 2003/04. This is because it may take several months between arrival and 
NINo application and then registration. 

The main feature concerning EU nationals is the steep increase in registrations and arrivals by 
the new EU Member States. Numbers regarding the ‘old’ 15 have remained relatively stable over the 
past 3 years. 
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IND- Issue and refusal of residence documentation for 2004 

According to the IND data, 21,380 decisions were made regarding ‘old’ EEA States and 3,230 regard-
ing ‘new’ Member States in 2004. These involved applications for both limited period and settled 
status. There were 4,090 refusals for ‘old’ EEA nationals and 290 refusals for ‘new’ EEA nationals. 
The majority of applications from ‘old’ Member States came from Portugal and France, followed by 
some distance by Germany, Italy and the Netherlands. As regards ‘new’ Member States, Poland leads 
the way by far, with Lithuania following. 

European Community Association Agreements with Bulgaria, Romania and Turkey – statistics for 
2005 - 28 February 2006 

The implementation of the above Association Agreements by the UK has been a matter of contro-
versy. On the one hand, there are concerns that there are significant obstacles in practice in efforts by 
nationals of countries covered by Association Agreements to claim their rights under Community law. 
On the other hand, the UK media have been reporting maladministration in the handling of ECAA 
applications from Bulgaria and Romania. As the Home Office report notes: 

On 30 March 2004, following press and media allegations about the handling of Bulgarian and 
Romanian ECAA applications, the consideration of all these cases was suspended on the instructions 
of the then Home Secretary, David Blunkett. A report of the investigation into these allegations made 
15 recommendations on how the existing process could be improved. Although the allegations did not 
relate to Turkish applications, consideration of these was then also suspended because the last recom-
mendation referred to Turkish cases. Following the implementation of these recommendations our 
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Embassies in Sofia and Bucharest started to deal with ECAA applications again from 23 August 2004 
(Bucharest) and 1 September 2004 (Sofia), and reconsideration of outstanding “switching” cases 
commenced on 1 October 2004. Consideration of further and indefinite leave to remain applications 
resumed in mid-February 2005. Turkish applications began to be re-considered from 9 May 2005. 
Revised case-work guidance was used for all cases considered after these dates. 

This publication details those decisions made since the consideration of ECAA applications was 
re-started up until the end of December 2005. 

The Home Office statistics do not paint an overtly optimistic picture regarding the success of 
ECAA applications – the success rate in particular of Turkish applicants is extremely low: 
- Out of 6,815 applications for pre-entry ECAA, 5,345 from Bulgaria and 1,470 from Romania, 

470 (9%) were granted for Bulgaria, and 430 (29%) for Romania. 
- Out of 370 appeals of pre-entry ECAA decisions from Bulgaria and Romania, 35 (9%) were al-

lowed. 
- There were five applications for on-entry ECAA at ports in 2005. 
- Out of 1,910 in-country applications to switch to ECAA from another entry category, 990 by 

Bulgarian nationals and 920 by Romanian nationals, five (fewer than 1%) were granted for both 
countries. 

- Out of 2,680 in-country applications for further leave to remain under ECAA, 1,830 by Bulgar-
ian nationals and 850 by Romanian nationals, 1,255 (69%) were granted for Bulgarians and 625 
(74%) for Romanians. 

- Out of 455 in-country applications for indefinite leave to remain under ECAA, 380 by Bulgarian 
nationals and 75 by Romanian nationals, 325 (86%) were granted for Bulgarians and 60 (80%) 
for Romanians. 

- Out of 1,030 applications by Turkish nationals for leave to remain, further leave to remain, leave 
to enter and leave to switch into the Turkish ECAA employed category, 

40 (4%) were granted. 
Out of five applications for indefinite leave to remain by Turkish nationals, none was granted. 

 
The Report also does justice to concerns regarding the handling of applications, in particular delays: 

The total number of ECAA applications, from all three nationalities and all applicable categories, 
outstanding as at 31 December 2005, was 10,645. The average waiting time for all ECAA applications 
decided in 2005 from the Date of Application to the Date of Decision12 was 270 calendar days. The 
ECAA Team in Sheffield is currently working on ECAA applications lodged in February 2004 for 
Turkish ECAA applications, October 2004 for Bulgarian and Romanian further leave to remain appli-
cations and November 2004 for Bulgarian and Romanian indefinite leave to remain applications. In 
May 2005, when consideration of Turkish cases was resumed, the backlog of Turkish applications 
was approximately 2,700. 

But the following steps are being taken to remedy the situation: 
For reasons of fairness, and pending allocation of additional resources, case-workers have been 

working through the cases in the various categories in strict order of date of application, unless opera-
tional reasons or exceptional circumstances necessitate more urgent consideration. Where there is hard 
evidence of an urgent need to travel, for example for verifiable compassionate reasons relating to 
birth, death, marriage or terminal illness, IND is prepared to consider prioritising applications, on a 
case by case basis. Applicants will be required to provide evidence of the compassionate reasons for 
their request. There can be no guarantee that all such cases will be given priority treatment. 

Following recent allocation of additional resources to ECAA work the decision has been taken 
that newly trained case-workers will deal with applications received after 12 January 2005, the date 
from which the new application forms appeared on the IND website. Cases received prior to that date, 
where the necessary interim pre-consideration work has been undertaken, will continue to be dealt 
with by the original ECAA team. This will allow for streamlining of the training for new case-workers 
who can then concentrate on robust consideration of applications submitted on the new application 
forms, which will maximise impact on the backlog. Further resource 

increases are planned to clear the remaining pre-12th January cases, with the overall ECAA re-
source aiming to reduce the backlogs to frictional levels by the end of 2006. 
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Progress will be closely monitored and steps taken will be highlighted in our Report for next 
year. 

Persons granted British Citizenship 2004 

EEA nationals amounted to 2% of those granted British citizenship in 2004. The percentage of EEA 
nationals who, after six years or more in the UK, had obtained British citizenship by 2004 was around 
55%. 
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Asylum Statistics: 4th quarter 2005 

The asylum statistics have now minimal interest for EU nationals. In 2005,there were only 1 or 2 ap-
plications from the Czech Republic, a 89% decrease from 2004. 5 asylum applications of Czech na-
tionals and 5 of Polish nationals were decided upon in 2005, with no success.  

Sources used: 
Home Office, Persons Granted British Citizenship United Kingdom 2004, 17 May 2005 
Home Office, Asylum Statistics: 4th Quarter 2005, United Kingdom 
Home Office, Issue and Refusal of residence documentation (excluding worker registration scheme) 

to EEA nationals and their family members, by nationality, 2004 
Department of Work and Pensions and National Statistics, National Insurance Number Allocations to 

Overseas nationals entering the UK (previously Migrant Workers Statistics), 2005 
Department of Work and Pensions, Home Office, HM Revenue and Customs, Office of the Deputy 

prime Minister, Accession Monitoring Report May 2004-December 2005, 28 February 2006. 
National Statistics, Control of Immigration: Statistics United Kingdom 2004, doc. 14/05, 23 August 

2005. 
European Community Association Agreements with Bulgaria, Romania and Turkey – statistics for 

2005 - 28 February 2006 
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Chapter X 
Social security68  

Social Security 

Legislation in Force 

The sheer number of different benefits involved and the volume and complexity of social security 
legislation in force setting out the conditions of and eligibility for these benefits makes it impossible 
to specify comprehensively in this brief section of this report.  Broadly speaking benefits are of three 
kinds – contributory, non-contributory, and non-contributory income-related.  (Simon Roberts, UK 
National Report 2005, TRESS network which contains further comprehensive details of individual 
benefits).  Comprehensive details of benefits and entitlements can also be found in publications such 
as the Welfare Benefits and Tax Credits Handbook 2005/2006 (Child Poverty Action Group). 

Current Issues – pending ECJ cases 

Two issues in particular are pending – the status of certain benefits as ‘Special Non-Contributory 
Benefits’ which are subject to equal treatment but need not be exported, and the question of treatment 
in other Member States funded by the National Health Service.  

Case C-299/05 Commission v Parliament & Council was referred to the Court of Justice by the 
Commission in July 2005 and an answer is awaited.  The case concerns Disability Living Allowance, 
Attendance Allowance and Carers Allowance.  These benefits were designated as ‘Special Non-
Contributory Benefits’ – and included as such in Annexe I point 2 of Regulation 647/2005 amending 
Regulation 1408/71, with the result that they need not be exportable.  The Commission had contested 
this all along when the legislation was being drawn up and instead of taking infringement action 
against the Member State (a claim which would no doubt simply be answered by the UK pointing to 
the terms of the Regulation), an annulment action has been commenced to contest the validity of the 
Regulation in so far as these Benefits are designated as ‘Special Non Contributory Benefits’ and thus 
are not exportable.  The Commission argues that the benefits are not ‘special’ benefits within the 
meaning of Article 4(2a) of the Regulation. 

The other major issue is the pending case of Case C-372/04 Watts v Bedford Primary Healthcare 
Trust.  Whilst the Court has on several occasions ruled on the possibility of treatment abroad under 
social insurance systems where benefits are paid in cash or provided in kind by designated providers, 
(Kholl/Decker, Geraets Smits/Peerbooms, Vanbrackel) a clear answer is yet to be given on the ques-
tion of how these principles are to be applied where healthcare is provided on a National Health Serv-
ice basis free at the point of treatment to those entitled.  Such is the system in the UK as well as some 
other Member States.  AG Geelhoed gave his Opinion on 15 December and the final judgment is now 
eagerly awaited during 2006. 

UK Case law during 2005 

There have been several cases of interest relating to social security in the UK during 2005. 
Secretary of State for Work and Pensions v Bobezes, Court of Appeal, 16th February 2005, 

[2005] EWCZ Civ 111 
Mr Bobezes was a migrant Portuguese worker who was incapacitated from working at some 

point after his arrival in the UK, thus retaining his right to remain here by virtue of Article 7 of Com-
mission Regulation 1251/70.  He was in receipt of various benefits – disablement allowance, child 
benefit, and income support.  One of his step-children, Sonia, (the daughter of his wife) spent periods 
of time in Portugal – in particular, initially the Secretary of State considered that no benefit should 
have been paid between August 1998 and September 2000, this was varied on appeal to the Appeal 
Tribunal at which point various periods between August 1998 and march 1999 seem to have been 

                                                             
68  By Helen Toner, Warwick University. 
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contested.  However even on appeal it seems to have been accepted that periods of time in excess of 
four weeks were could be discounted for the purposes of paying benefits and the main question 
seemed then to be to clarify the precise dates in question. 

The argument then turned to the question of whether the case should be treated as falling under 
regulation 1612/68 or 1408/71 – the parties finally agreed that it should be dealt with under Regula-
tion 1408/71, given the practical reality that indirect discrimination was prohibited under both con-
tinuing to pursue any argument about which was applicable was hypothetical. 

The main compliant was that the provisions of the Income Support (general) Regulations 1987 
discriminated against Mr Bobezes – by regulation 16(5) it appeared that Sonia was not entitled to be 
treated as a member of the same household as Mr Bobezes under Regulation 16(1) because of the pe-
riods of absence of more than four weeks.  She had spent time in Portugal with her grandparents and it 
was argued that to remove benefit in relation to Sonia for this reason amounted to indirect discrimina-
tion against migrant workers on the grounds of their nationality. 

There was considerable discussion in the case as to whether certain comments of the Social Se-
curity Commissioner [‘discrimination is not obviously there but that is not to say that the claimant, 
given the chance, cannot establish it’] – meant that Mr Bobezes had to produce statistical evidence to 
prove that there was discrimination against him as a migrant Community worker.  In particular any 
inference was suggested would be countered by the fat that teenagers of domestic resident UK nation-
als often made trips abroad for study, gap years, etc, and also that there were a significant number of 
families with British Citizenship who also retained links to their countries of origin, for example in the 
Carribean, India, Pakistan, Africa or elsewhere.  The Court of Appeal, drawing in particular on the 
judgment in O’Flynn, rejects this as unfounded.  It considers that the proper approach is that the 
Commissioners are entitled to take a ‘broad approach’ and to find that ‘indirect discrimination is liable 
to affect a significant number of migrant workers on the ground of nationality without statistical proof 
being available’.  It goes on to consider the particular case in question and conclude that there is suffi-
cient ground to say that such a requirement is indeed intrinsically more likely to affect migrant work-
ers than British National children whose families are resident here.  We are not aware that this case 
has proceeded any further. 

Walker-Fox v Secretary of State for Work and Pensions, Court of Appeal, 29th November 2005, 
[2005] EWCA Civ 1441 

This case, again in the Court of Appeal, concerns time limits.  It concerns the Winter Fuel Al-
lowance payments which the Government for some time denied was exportable and a residence condi-
tion was imposed on each payment- ie a pensioner who moved abroad lost any subsequent payment.  
Eventually in 2002 it was announced that the government accepted that this was an exportable old-age 
benefit under Regulation 1408/71 and that this would continue to be paid in subsequent years to indi-
viduals who had become entitled to the payments while resident in the UK.  Thus seemingly individu-
als resident abroad when they first fulfil all other conditions of entitlement would not get the pay-
ments but those fulfilling all conditions while resident would not have payments stopped in subse-
quent years. 

 
The case concerned time limits for these payments in relation to the years 2000/2001 and 

2001/2002 – earlier payments were not affected by time limits in regulations from 2000 and later 
years payments have followed automatically because the claimant is now registered as being entitled.  
Payments have to be made before a certain time, namely 31st March 2001 and 2002 respectively – 
before the announcement was made concerning the concession over residence condition.  The claim-
ant having heard of the concession made applications for payments in late 2002 for these years (as 
well as three other years not affected by the time limit) and was refused. 

 
The Commissioner considered that reliance on the time limit would have made the claim impos-

sible or excessively difficult – it would have been rejected on the basis of the residence condition con-
tained in the Winter Fuel Payments Regulations and he thought that the possibility of the claim being 
made whilst the government still denied the exportability of the benefit and maintained the clear resi-
dence condition in the Regulations was theoretical rather than real.  A reasonable time after the con-
cession was announced had to be given for claims to be brought forward and the claimant was permit-
ted to advance his claim for the two payments in question.  The Court of Appeal however took issue 
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with this approach.  It considers that the approach taken by the Commissioner confuses the impossi-
bility of making a claim with the outcome of it.  Presumably then this implies that it is entirely possi-
ble to make a claim that one fully expects to be rejected on the face of the law and government policy 
as it stands.  The critical point of the Court of Appeal is that the individual is deemed to know the law 
– including that contained in Regulation 1408/71.  Armed with this (deemed) knowledge, that the win-
ter fuel payment is a form of old age benefit which is in fact exportable, he would be in a perfectly 
good position to make the claim.  The point is that with knowledge of the law ‘the arguments in fa-
vour of the exportation of the benefit were not excessively difficult to see or to understand and the 
making of the claim was thus perfectly possible’.  The court does concede that ‘in the real world’ it 
might be said to be impossible or at least excessively difficult to make the claim ‘where the govern-
ment, whose duty it is to comply with EC regulations, is steadfastly denying their application’ but 
continues that ‘in the legal world it is different’ and that sadly the legal knowledge that he must be 
deemed to have makes the claim perfectly possible.  So not only does the claimant have to know the 
law better than the administrators whose duty it is to implement it properly.  Again we are not aware 
that this case has proceeded any further beyond the Court of Appeal judgment. 

Pending cases – the requirement of a lawful right to reside, and the habitual residence test following 
on from Collins 

We understand that two further cases are pending.  The test of having a lawful ‘right to reside’ for 
certain means-tested income-related benefits (Income Support, Pension Credit, Jobseekers Allowance, 
Housing Benefit and Tax Credit), introduced in 2004 alongside the ‘habitual residence’ test, is cur-
rently subject to challenge in court, the question is currently being heard by Social Security Commis-
sioners and an answer should be forthcoming during 2006.  We also understand that the Collins case 
is now pending in the Court of Appeal, after a hearing before a Social Security Commissioner during 
2004 the lawfulness of the habitual Residence test was accepted on the basis that it was indeed objec-
tively justified, this is being challenged further on appeal. 
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Chapter XI 
Self-employed/business persons under the Ankara Agreement69  

 
The application of the “standstill clause” relating to establishment and the provision of services con-
tained in Article 14 of the Additional Protocol to the Ankara Agreement has remained extremely con-
troversial in the UK in the past year. 

The Commission will recall that the ECJ has confirmed in two cases, Savas (Case C-37/98, 11 
May 2000) and Abatay (Case C-317/01, 21 October 2003) the standstill clause gives no right of entry 
or residence to Turkish nationals wishing to set up business in the Member States. However, the Turk-
ish nationals are entitled to set up their businesses in the Member States on conditions that are no 
more stringent than were in place at the time when the Additional Protocol came into force in the host 
Member State. “Conditions” will include conditions of entry, stay and establishment itself.  

Those wishing to establish themselves in business in the UK will therefore need to rely on the 
immigration laws and practice that were in place on 1 January 1973. This was primarily the Immigra-
tion Act 1971 and the Immigration Rules HC509 (control on entry) and Immigration Rules HC510 
(control after entry).  

Compared with the current immigration rules applicable to business persons (HC395) the 1973 
Immigration Rules HC509 and 510 were extremely flexible and generous. In brief the principle differ-
ences are: 
- There was no minimum level of investment under HC 510 or 509 
- There was no requirement to offer employment to a minimum number of people under HC 510 

or 509 
- There was no mandatory entry clearance requirement under HC 509 and passengers arriving 

without entry clearance would be given a period of leave to enter to have their application exam-
ined by the Home Office 

 
After Savas the Home Office issued guidance in January 2003 suggesting that the standstill clause 
only applied to those who sought to lawfully switch in-country or overstayers but not to port applicant 
asylum seekers on temporary admission, illegal entrants or persons applying for entry clearance. Ap-
plicants on temporary admission, illegal entrants or those applying for entry clearance would have 
their applications considered under the current immigration rules HC 395 rather than the 1973 Rules. 
In other words the UK did not accept that the standstill provision affected anyone who had not at one 
stage been given leave to enter or remain by the Secretary of State. Since it is the case that very few 
Turkish nationals obtain visas or leave to enter in other capacities, the Government was really limiting 
the benefit of the standstill provisions. 

Whether the standstill provision (and therefore the 1973 Rules) could apply to on-entry and tem-
porary admission cases was challenged in an action for judicial review in two joined cases: R (on the 
Application of Veli Tum) and R (on the application of Mehmet Dari v Secretary of State, 
CO/2298/03). The cases were successful in the High Court. The Secretary of State appealed against 
the decision of the High Court to the Court of Appeal. By judgment dated 25 May 2004 the Court of 
Appeal dismissed the Secretary of State’s appeal and upheld the decision of the court below. The 
Court of Appeal considered that all Turkish nationals could obtain the benefit of the standstill clause 
save where they had engaged in fraud. Therefore nearly all Turkish nationals whether in the UK or 
outside including asylum seekers on temporary admission should have their applications to enter or 
remain on the basis of their businesses considered under the 1973 Rules.  

The Secretary of State petitioned the House of Lords. At a permission hearing before the Lords, 
their Lordships ordered at reference on the question to the ECJ (C-16/05). A hearing is listed before 
the ECJ is listed for 18 May 2006. 

Pending the outcome of Tum the Home Office issued further guidance on the application of the 
standstill clause to those are seeking entry to the UK to establish themselves in business. The guidance 
states that applications will be considered under the current Immigration Rules and the 1973 Rules 
simultaneously. If the person does not have entry clearance or does not otherwise satisfy the current 

                                                             
69  By Nicola Rogers, Garden Court Chambers. 
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immigration rules the Officer will then examine the case under the 1973 Rules. If the person seems 
likely to be able to satisfy the 1973 Rules then the person will be granted temporary admission with a 
prohibition on taking employment but permitted to start their self-employment. The cases will then 
have to be re-examined after the ECJ ruling in Tum. 

Your rapporteurs are aware that the Home Office is applying this guidance in an extremely strict 
way and there are now a number of challenges underway where applications have been refused, with-
out a right of appeal. Statistics for January to December 2005 reveal that only 4% of applications were 
granted, whereas 67% of applications were rejected and in 25% of cases the application was with-
drawn70. 

The current Home Office guidance states that the British Embassy in Ankara will not consider 
applications under the 1973 Rules and they will only be considered under the current Immigration 
Rules. This is in direct conflict with the Court of Appeal decision in Tum.   

The Home Office has produced guidance on in-country switching cases. The guidance correctly 
identifies that the ECJ decision in Savas makes clear that the standstill clause does apply to applicants 
who are already “in-country” having obtained leave to enter or remain, whether or not they have over-
stayed that leave. There is much emphasis however in the guidance on the use of fraud in in-country 
switching cases and obtaining leave to enter or remain in the first instance by use of fraud. In the 
Home Office view clandestine entry or a failed asylum application is to be deemed as fraudulent con-
duct which would cause the application to be refused under the current Immigration Rules rather than 
by reference to the 1973 Rules.  

Your rapporteurs’ view is that this is the incorrect approach to a standstill clause. Turkish busi-
ness applicants  should always have their cases considered by reference to Immigration laws and pro-
cedures that were in place in 1973. If certain behaviour would have lead to refusal in 1973 then such 
application should be refused for that reason. The Home Office cannot however impose current rules 
and procedures relating to immigration on Turkish business applicants. The Home Office position on 
“fraud” is subject of challenges in the Administrative Court now.   

There are considerable delays in the processing of applications by self employed Turkish nation-
als, with the Home Office at February 2006 processing applications made in February 2004.  

All applications are treated in strict application order, such that even those Turkish nationals who 
have already been granted one year’s leave to remain in this category are currently waiting as long as 
two years for their applications for extension of leave to be granted. 

Employed Turkish nationals under the Ankara Agreement 

As previously reported, it remains the case that there is no reference to the provisions in Association 
Council Decision 1/80 in UK immigration law.  

Your rapporteurs continue to remain very concerned that the UK has failed to include any refer-
ence to Decision 1/80 of the EC Turkey Agreement in the UK immigration rules. Although rights per-
taining to workers under that Decision are directly effective, the failure to include these rights in UK 
law means that Turkish nationals are often not advised of their rights under the Agreement. Further-
more it is now apparent that if an applicant is refused leave to remain under Decision 1/80 by the Sec-
retary of State, because that decision is not included in the Immigration Rules, the applicant will be 
denied a statutory right of appeal. 

The current guidance given to the public and caseworkers on the provisions in Decision 1/80 are 
contained in Chapter 5, Section 10 of the Immigration Directorate’s Instructions. That guidance is 
regrettably very out of date, having been drafted in 1998. It has not been updated since then although 
your rapporteurs are aware that the Home Office intends to up-date the guidance. 

Of particular to your rapporteurs is a reference in the guidance to the fact that in the Home Of-
fice view trainees cannot benefit from the provisions of Article 6(1) of Decision 1/80. This plainly 
cannot be correct in the light of case-law of the ECJ (see for instance Gunaydin (C-36/96). 

                                                             
70  European Community Association Agreements Statistics for Bulgaria, Romania and Turkey, 28 February 

2006, Home Office Statistics 
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The Home Office further maintains that students and au-pairs cannot benefit from the provisions 
on Article 6(1). This is subject of an appeal in the cases of Ozturk and Payir71 which were heard in 
February 2006. Judgment is pending.  

The Home Office guidance further states that the Agreement does not provide for the removal of 
time limits, only for the freedom to take any employment after 4 years. Applications for indefinite 
leave to remain should be refused and further leave to remain granted for 12 months at a time. 

It is your rapporteurs’ view that this is entirely at odds with the spirit, if not the wording of the 
last indent of Article 6(1) of  Decision 1/80. The reference to “free access…. to any paid employment” 
plainly means access to the labour force without any restriction. The ECJ has consistently seen the 
right of access to the labour force having as its corollary a right of residence (c.f. Birden v Stadtgeme-
inde Bremen [1998] ECR I-7747). If access to the labour is to be free and without any restriction, it is 
difficult to see how the Secretary of State can justify any restriction on the right of residence once that 
right has been acquired. 

It is our view that the need to apply for leave to remain on an annual basis plainly represents a 
“restriction” on the right of residence. It means for instance that a Turkish national would not be able 
to take annual leave or travel for work purposes around the time that his or her leave to remain re-
quires renewal. It means that for several months a year (if not longer) the Turkish national will be 
without his or her passport as such documents will be with the Home Office whilst the application for 
further leave to remain is under consideration. The lack of “settled status” impacts upon a person’s 
entitlement to access a range of benefits and services in the UK. 

The Home Office guidance further states that applications for dependants to enter or remain 
should be considered under the Immigration Rules. The Agreement makes no provision for the admis-
sion of dependants to join Turkish workers in the United Kingdom. Applications from spouses and 
other dependants for entry clearance when the sponsor is in the United Kingdom solely by virtue of the 
Agreement should be refused.  

Your rapporteurs accept that there is no express provision in Decision 1/80 regarding the admis-
sion of family members. However the clear principle of family unity that underpins the provision in 
the first paragraph of Article 7 of Decision 1/80 means that the Member States’ powers in this regard 
are not unfettered by Community law. 

Although it is clearly for Member States to lay down the conditions under which family mem-
bers may enter their territories to join Turkish workers duly registered as belonging to the labour 
force, the inclusion of Article 7 does presume that Member States will in fact permit family unity of 
such workers. The ECJ held in Kadiman that the system under Article 7 was “designed to create con-
ditions conducive to family unity in the host Member State, first by enabling family members to be 
with a migrant worker”. 

In our view it must be inferred from the ECJ judgment in Kadiman  that Member States should 
be facilitating entry to family members of workers integrated in their labour forces.  
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Chapter XII 
Miscellaneous72 

Citizenship 

On 1 November 2005 the UK authorities introduced a citizenship test applicable to all persons seeking 
to naturalise in the UK. Citizenship ceremonies had already been introduced from 1 January 2004. 
According to the public information about the new citizenship test, its purpose is to provide the appli-
cant with an opportunity to demonstrate that he or she knows about life in the UK. There are two as-
pects to the test, first language and secondly knowledge of life in the UK. The individual who seeks to 
naturalise must have a knowledge of English which satisfies a common standard (English for Speak-
ers of other Languages – ESOL Entry 3). If the person does not fulfil this criterion then he or she will 
have to take language classes before taking the test. Individuals are referred to a website or to local 
colleges for further assessment and training. These are fee paying. 

Although there are three languages in the UK, the test is only available in English. Promises 
have been made that the test will be available in Welsh and Scottish Gaelic ‘in the future’. There is a 
standard textbook, Life in the United Kingdom: A Journey to Citizenship which is recommended to 
students seeking to take the exam. It costs £9.99 and contains all the information on which the indi-
vidual may be questioned. The exam is administered by computer at centres which may be either op-
erated by local authorities or private enterprises. Each test consists of 24 questions which must be an-
swered within 45 minutes. The cost of the test is £34 which is not refundable if the test is failed. The 
individual may retake the test as often as necessary until he or she passes it. Once he or she is success-
ful, a certificate is issued to the individual which must be attached to any application for naturalisa-
tion.  

Training 

The most important association providing training on EU free movement of persons in the UK is the 
Immigration Law Practitioners Association. In 2005 it provided the following courses: 
19 January Advanced EU law including the Association Agreements 
14 February Moving Workers and Employees around Europe 
2 March Basic EU Law 
16 March Applications from Bulgaria and Romania, entry clearance and in country switching un-

der the EC Association Agreements 
20 April Basic course on the Turkey Association Agreement: how to assist nationals from Tur-

key 
13/14 May How Much Freedom, Security and Justice (conference) 
6 July Basic EU law 
5 October A Comprehensive Guide to using the EC Turkey Association Agreement for Turkish 

nationals 
17 October A Warm Reception? Asylum-seekers rights under European law 
 
Queen Mary University law faculty offers a course on EU law on free movement of persons and a 
number of other universities are planning to start course at the LLM level. 

Websites of Interest 

www.ind.homeoffice.gov.uk/ind/ en/home/laws___policy/legislation.html : this is the government’s 
website which contains all the legislation, the immigration rules and the IDIs (immigration direc-
torate instructions).  

Lifeintheuktest.gov.uk is the official website relating to the new UK citizenship test. 
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www.ind.homeoffice.gov.uk/working_in_the_uk/ and 
www.workpermit.com/uk/worker_registration_scheme contain official information on the 
worker registration scheme which applies to nationals of eight EU Member States. 

www.ilpa.org.uk : is the website of the Immigration Law Practitioners Association which follows UK 
implementation of EU law in this field. 

www.iasuk.org/ : this is the website of the government funded organisation which provides free im-
migration and asylum advice to foreigners . 

www.refugeecouncil.org.uk/ : the Refugee Council provides information on asylum policy in the UK 
including implementation of EU asylum law. 
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Annex – Recommendations 

Enlargement 

There are compelling arguments in favour of further liberalising the free movement of workers regime 
involving A8 nationals in the UK, by abolishing the Workers Registration Scheme. This would align 
conditions of entry into the UK labour market with those applicable to the rest of the EU nationals – 
thus ending discrimination against A8 nationals - and further facilitate their access to the UK labour 
market. The Commission could probe the UK regarding their intention in this context. 

We recommend that the Commission request UK authorities to provide further information on 
the application of the Regulations in this context and the difficulties that may arise for employers in 
applying the Regulations. 

We reiterate our Recommendation that the Commission request an explanation from the UK 
authorities as to the compatibility of the fee (now increased to £70) with the 1961 European Social 
Charter. 

Finally, in the light of the minimal changes in the UK legal framework, we would like to see the 
follow-up to the Commission’s requests (following our Recommendations in the 2004 Report) to the 
UK Government to 
- clarify why they base the 12 month test on actual employment, rather than on permission to 

work; and 
- ensure that from 1 may 2006 the relevant family members of an A8 worker are free to take em-

ployment as soon as the A8 worker is given permission to work 
 


