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GENERAL REMARKS

The Aliens’ Law remains the main legal act regulating the legal status of foreigners in the
country, including EU nationals. The law sets forth a privileged treatment to the EU/EEA
Member States nationals (hereafter — EU nationals) as compared to all other foreigners in
the country. Though the provisions of the Aliens’ Law mention only the EU nationals, its
final provisions envisage the application of the principle of free movement of persons also to
nationals of the EEA and Switzerland and their family members.

The political and public debate on extensive emigration from Lithuania continued dur-
ing 2006. Emigration from Lithuania continues to be seen as a huge problem affecting di-
rectly the labour market in the country and raising the issue of the need to “import” workers
from the neighbouring states. Another important public and legal debate focusing on the
issue of dual citizenship and equal treatment happened in the second half of the year and
resulted in declaration by the Constitutional Court of Lithuania of a number of Citizenship
Law provisions as unconstitutional as it allowed to retain Lithuanian nationality for citizens
of Lithuanian origin while acquiring nationality of other state, but did not allow the same for
Lithuanian citizens of a different national origin.

7,745 foreigners arrived for residence in Lithuania by the end of 2006 (395 of them
were EU/EEA nationals). Slightly less (1,248) applications for EC residence permits (tempo-
rary stay) were submitted in 2006 by EU/EEA nationals and all were satisfied (in compari-
son with 1,292 received in 2005). 122 requests for issuance of EC permanent residence per-
mit were submitted by EU/EEA nationals during the year, which represents a slight increase
in comparison with 2005 (112). At the same time, 10,329 foreigners declared their departure
from Lithuania for the period over 6 months in 2006 (583 of them EU/EEA nationals and
8,567 of them Lithuanian citizens). This represents a decrease in comparison with 14 084
foreigners in 2005. The official statistics still reflects very limited number of Lithuanians
leaving for other Member States, because many Lithuanian citizens do not declare to the
authorities the reason for departure from the country and many still continue to work ille-
gally abroad. The number of workers arriving from abroad to Lithuania decreased from Rus-
sia by 7%, increased from Belarus by 8% and Romania by 4% during 2006 in comparison
with 2005.

Lithuania did not change its position during the year as concerns the application of
equivalent restrictions in response to transition arrangements by the old Member States.
Concerning Romania and Bulgaria its’ position remains the same. It does not apply restric-
tions on the access of EU nationals to its labour market. Generally, the labour migration to
Lithuania for a number of years has been rather low and the annual quota established for
labour permits has been hardly filled. Given the fact that a large number of Lithuanian
workers have been seeking employment abroad and the labour force in Lithuania itself is
lacking, it is unlikely that Lithuania would introduce any restrictions whatsoever as concerns
access to the labour market.

During the year, important legislative developments related to the legal status of EU na-
tionals and other foreigners have taken place, in order to transpose the EU Directive
2004/58/EC to the national legislation. This work has resulted in adoption of a package of
Amendments and Supplements to the Law on Legal Status of Aliens No. IX-2206 of 29 April
2004 (hereafter — Aliens’ Law)! and it represents the main development in the area of free
movement in Lithuania throughout the year. Among the other directives mentioned in the
Law on Amendments was the Directive 2003/86/EC on family reunification, Directive
2003/109/EC on long term residents, Directive 2004/81/EC on victims of trafficking, Direc-

1 Adopted by the Law No, X-924 of 28.11.2006 on Amendment to Articles 2, 6, 7, 8, 11, 17, 18, 21, 25, 26,
28, 33, 34, 35, 40, 43, 46, 50, 51, 53, 54, 55, 56, 64, 79, 88, 90, 93, 97, 99, 100, 101, 102, 104, 106, 113,
115, 127, 130, 131, 132, 136, 138, 140 of the Law on Legal Status of Foreigners, supplement by Articles
491, 1011, 1401, declaration of Articles 30 and 105 as invalid, amendment of the title of Section X and
amendment and supplement to the Annex of the law, published in State News No. 137-5199,
16.12.2006, available in English at:
http://www3.lrs.lt/pls/inter2 /dokpaieska.showdoc 1?p id=243642.
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tive 2004/83/EC on refugee definition and complementary protection and Directive
2004/114/EC on exchange programmes for third country nationals. Among the new provi-
sions was the introduction of a new residence permit for EU national family members who
are third country nationals, shortening of EU national’s stay in Lithuania without formalities
to the period of 3 months, establishment of a “certificate” confirming EU national’s right to
permanent residence in Lithuania, introduction of grounds for retention of residence by
family members, extension of time limits in case of expulsion of EU national, elimination of
health concerns as a ground to revoke EU national residence permit and others.

Other important developments in eliminating the obstacles to the free movement of
workers have been taking place with the legislative developments in the area of recognition
of professional qualifications (new legal acts for social workers and restorers, as well as es-
tablishment of the working group on preparation of the Draft Law on Professional Qualifica-
tions to transpose the Directive 2005/36/EC); ensuring access to health care for EU nation-
als with temporary residence permits; abolishment of visa regime for school pupils who are
third country nationals legally resident in the EU and others.

However, there are also remaining problems that pose or may create specific problems
for EU nationals exercising their freedom of movement in the Republic of Lithuania. In par-
ticular, situation of EU nationals’ family members, who are third country nationals, contin-
ues to remain rather unclear, as does the situation of job seekers after elimination of certain
provisions in the Aliens’ Law; as well as stay in Lithuania following the termination of em-
ployment relations or other lawful activities is no longer regulated; some of requirements for
issuance of residence permits are of concern (e.g. requirement of proof of accommodation in
addition to sufficient resources, the later also to be proved and fixed at one average monthly
salary, which may be considered contrary to the Directive 2004/38/EC requiring to take into
account the personal situation of the person concerned); regulation of access to Lithuanian
public service for persons performing technical and other functions falling out of strict defi-
nition of public service remains unclear; EU nationals are legally little protected from expul-
sion and detention as their situation is not made different from all other foreigners; some
taxation related issues remain discriminatory; language proficiency requirement continues
to be applied in certain spheres of the private sector, including maritime sector; restrictions
exist in the sports’ sector.

In administrative practice, there is still a lack of experience within responsible govern-
ment bodies and courts and it will take a few more years to start properly applying the EC
rules. Legal or other literature on the subject matter continues to be lacking.
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CHAPTERI. ENTRY, RESIDENCE, DEPARTURE

A. Entry
Text(s) in force

The main provisions on conditions of entry, residence and departure of EU nationals are
contained in the Aliens Law of 2004 as amended on 28 November 2006. According to the
Aliens Law (Article 97(1)) EU national may be admitted to Lithuania and stay therein for a
period of three months counting from the first day of entry into the country without any
formalities. As concerns the entry of EU nationals the amendments to the Aliens Law made
during the year introduced among the conditions for entry to Lithuania the possession of EC
citizen residence card or EU residence card (Art. 7(2) of the Law). Given that EU nationals,
entering or exiting Lithuania do not require any specific entry or exit authorisation and are
not registered by the authorities while in the territory of Lithuania (unless they apply for a
residence permit or declare their place of residence, or declare about their departure from
the country), there is no data as to how many of them entered/exited Lithuania in 2006.
They appear in the official statistics only if they stay for longer period than 3 months, once a
residence permit is issued and the obligation to declare the place of residence emerges (refer
to Residence section below).

Refusal of entry of EU national to Lithuania is possible only on two grounds, which are re-
lated to lack of valid travel document and threat to public security, public policy or public
health (Art. 98 of the Aliens Law).

With the view of implementing Council Decision 94/795/JHA, the Government of
Lithuania approved a resolution on 11 September 2006 on abolishment of visa regime for
school pupils who are third country nationals legally resident in the European Union.2 Ac-
cording to the resolution, they can enter Lithuania and stay here up to 3 months within half
a year, as well as transit Lithuania without a visa provided they fulfil certain requirements:

- participate in the excursion of a school legally operating in the EU MS;

- they are accompanied by the teacher working in such a school;

- the teacher has a list of all travellers participating in the excursion, where documents
proving identity of pupils and the purpose/circumstances of travel are listed;

- they are in possession of valid travel documents.

The resolution also approved a compulsory form of a list mentioned above.

The Government Resolution No. 436 of 20 April 2005 concerning the approval of rules
for the establishment and management of a list of foreigners who are prohibited to enter the
Republic of Lithuania (hereafter — Rules on Prohibition of Entry)3 continues to apply to all
foreigners with no specific reference to exclude EU nationals from the scope of its applica-
tion. No amendments have been made to this document during 2006.

Miscellaneous (administrative practices, etc.)

Though the Aliens’ Law provides for grounds to refuse the entry of EU nationals to Lithuania
in certain cases, in practice the administrative bodies see it difficult to apply at the point of
entry (except for the possession of entry document, which is checked upon by the border
police). Thus these grounds could only be applied (if necessary) at the point when EU na-
tional applies to the authorities for declaration of the place of residence (after 3 months of
stay). According to the statistics of the State Border Guard Service at the MOI, 123 EU na-
tionals were refused entry to Lithuania in 2006. The table below provides a breakdown ac-
cording to nationality and reasons for refusal.

2 Government Resolution No. 858 of 11 September 2006, published in State News No. 97-3768, 2006.
3 Published in State News No. 52-1747, 2005.
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Reasons for
refusal

Total

CHE

DEU

DNK

EST

FIN

FRA

GBR

GRC

HUN

ISL

ITA

LVA

NLD

NOR

POL

PRT

SWE

A-No valid
travel
document

108

75

B-False
passport

H-Entered
into national
register

I-National
security,
public order
or health,
international
relations

TOTAL

123

85




LITHUANIA

B. Residence
Text(s) in force

Amendments and Supplements to the Aliens’ Law adopted in 2006 contain several impor-
tant amendments to the provisions concerning the stay of EU nationals in the territory of
Lithuania and transposing the Directive 2004/38/EC.

1) Article 97(1) of the Aliens’ Law provides only for a general provision that the EU na-
tionals may stay in Lithuania for a period of three months. The earlier provision concerning
the extension of stay without any formal procedures for workers or job seekers (additional 3
months) was deleted from the law. EU national who intends to reside in Lithuania for a pe-
riod longer than 3 months within half a year must declare his/her place of residence (Art.
99(1) of the Law). While declaring the place of residence EU national has to submit docu-
ments confirming his right of residence in Lithuania. Previously, declaration should have
been performed after six months. Additionally, the Law on Declaration of the Place of Resi-
dence No. VIII-840 of 2 July 1998 was amended on 7 December 2006 to specifically men-
tion that “EU/EEA national residing in the Republic of Lithuania for a longer period than 3
months within a half a year and having acquired a right to residence in Lithuania is obliged
to declare his place of residence, as well as when he changes his place of residence in Lithua-
nia or leaves the country for a period of more than 6 months” (paragraph 2 of Article 4(1) of
the Law). Declaration shall take place within 7 working days from emergence of a duty to
declare or 7 days prior to departure from the country. Declaration is performed at a local
migration service. The transposition of the Directive 2004/38/EC on this point is currently
only partial, because the declaration order approved by the Order No. 563 on Declaration of
the place of residence and maintenance of declaration data of 2 December 2002 of the Min-
ister of Interior needs to be amended. Draft legislation was pending by the end of 2006,
which once approved, will replace this Order. The new Order was approved on 5 February
2007 by Order No. 1V-48 of the Minister of Interior (analysis will be presented in the Report
for 2007).

2) The grounds for residence (Article 101 of the Aliens’ Law) are no longer related to in-
tention, but rather to a factual situation and include only four grounds in comparison with
previously recognised seven ones:

a) worker or self-employed person;

b) has sufficient resources for himself and for his family members to reside in Lithuania
and has a valid health insurance;

c) student, school pupil, probationer, participant of qualification or vocational training
courses and has sufficient resources for himself and for his family members to reside in
Lithuania and has a valid health insurance.

d) family member of the EU national.

Furthermore, the provision on residence grounds also includes the situation of family mem-
bers of Lithuanian citizens, who are not EU nationals, but are also entitled to EU residence
permit.

3) A new residence permit was introduced — EU residence card for a family member of
EU national, who is a third country national. This card entitles such family member to reside
in Lithuania.

4) The period of EU residence permit validity was fixed at 5 years or shorter period if
EU national intends to reside for less than 5 years. According to the Aliens’ Law, application
for EU residence permit must be processed within one month from the date of its receipt
(Art. 100 of the Law) (in comparison with 6 months applied to all other foreigners). For stu-
dents, EU residence permits are issued only for a period of one schooling year. Family mem-
bers of EU citizens obtain residence permits for the same period as EU citizens.

5) A certificate confirming the right of permanent residence of the EU national in
Lithuania was introduced (Art.104(4) of the Law), while the right of permanent residence of
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the EU national family member who is not EU national is confirmed by the newly intro-

duced EU permanent residence permit, which is being issued for a period of 10 years and

afterwards extended (Art. 104(5) of the Law). The Order on issuance of the certificate will be
approved by the Minister of Interior. No such order was pending adoption by the end of

2006.

6) The Law introduced the list of situations when a residence right in Lithuania can be
retained by a family member of EU national (Art. 101! of the Law). It includes situations in
case of:

a) death of EU national or his departure from Lithuania when family member holds citi-
zenship of EU member state and complies with requirements for residence right;

b) death of EU national when family member does not hold citizenship of EU member
state, but resided in Lithuania for a period of at least 1 year as family members before
the death of EU national;

¢) annulment or termination of marriage or registered partnership agreement when fam-
ily member holds citizenship of EU member state and complies with requirements for
residence right;

d) annulment or termination of marriage or registered partnership agreement when fam-
ily member does not hold citizenship of EU member state, but the mar-
riage/partnership lasted for no less than 3 years, out of which at least 1 year in Lithua-
nia, or if a family member takes care of the children of the EU national, or the marriage
was terminated due to fault of the EU national,;

e) death of EU national or his departure from Lithuania — residence right will be retained
to his children irrespective of their citizenship and the other parent, who takes care of
them, until the completion of started formal education programme.

7) Discretionary right for the Minister of Interior was introduced to allow granting perma-
nent residence right to EU nationals or their family members, who resided in Lithuania le-
gally for a period of less than 4 years in exceptional cases (Art. 104(3) of the Law).

8) Revocation of EU residence permit will no longer be possible on the basis of threat to
the health of the population, as well as the competence for revoking the residence right will
be with Vilnius District Administrative court (Art. 106 of the Law).

Following the amendments to the Aliens’ Law, the situation of job-seekers became un-
clear. Previously, they were not required to register for 6 months. According to the new ver-
sion of the Aliens’ Law, job seekers are not mentioned at all, while job seeking is not included
among the grounds of residence. However, it can be interpreted from the Law that job seek-
ers are covered only in so far as they can stay without a residence permit in the country for a
period of up to 3 months.

Therefore, according to current legislation, EU nationals can stay in Lithuania for three
months without any formalities. Following this period they have to declare place of residence
and submit documents for EU residence permit. Later on, they can be granted permanent
residence in Lithuania. Article 104 of the Aliens’ Law provides for the grounds of permanent
residence of EU nationals in Lithuania. According to this Article, “EU national, who has been
lawfully resident in the Republic of Lithuania for the last 5 years or, who retains the right to
Lithuanian citizenship or, who is a person of Lithuanian origin, or arrived to the Republic of
Lithuania as a family member of a Lithuanian citizen, is entitled to reside permanently in the
Republic of Lithuania” (previous version of the Law mentioned 4 years of residence, which
was more favourable rule than that stated in the Directive 2004/38/EEC). According to the
Law, in exceptional cases to be determined by the Minister of Interior residence right may be
granted earlier than after 5 years of residence. Permanent residence is confirmed by a certifi-
cate and no longer a formal permanent residence permit.

Worthwhile mentioning that, if the EU national is away from Lithuania for a period ex-
ceeding 6 months within one year, this may be a ground for refusing the permanent resi-
dence right (except when absence from Lithuania is related to serious reasons (previous
version of the law mentioned only performance of military or alternative service, while after
amendments, situations of pregnancy, childbirth, serious illness, studies, vocational training

10
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or posting to a third country or in other cases determined by the Minister of Interior are now

covered). The expansion of list of reasons was introduced as required by the Directive

2004/38/EEC. Also, the Law indicates that acquired right to permanent residence is lost in

case of absence from the country for 2 consecutive years (Art. 104(7)).

The Aliens’ Law no longer regulates the possibility for EU nationals and their family
members to stay in Lithuania following the termination of employment relations or other
lawful activities in Lithuania, which was before the amendments provided in Article 105 of
the Law. This Article was repealed in 2006, but this is not reasonable, given that there is a
need to provide for a possibility to remain following active employment in circumstances
regulated by Article 17 of the Directive 2004/38/EC.

Family members of EU nationals can stay with them for the same period of 3 months
without formalities and later on they have to obtain EU residence permit (in case they are
not EU nationals). They are entitled to permanent residence if resided with EU national for
the last 5 years or retain a right of residence (Art. 104(2) of the Law).

Residence rights may be terminated to EU nationals and their family members in case
of threat to state security or public order (Art. 106(1) of the Law). These grounds were made
in line with the Directive 2004/38/EC by repealing the ground of public health in the previ-
ous version of the Aliens’ Law. If EU national’s right to residence is terminated, his family
members also loose this right, unless they are entitled to reside on other grounds. After loos-
ing the right to residence EU national and (or) his family member must depart from Lithua-
nia or will be subject to expulsion.

More detailed regulation of the issuance of residence permits to foreigners, including
EU nationals, is provided by the orders of the Minister of Interior, implementing the Aliens’
Law, adopted in 2005:

1) The Order No.1V-329 on Approval of Rules for the Issuance of Temporary Residence
Permits to Foreigners in the Republic of Lithuania and Assessment of Marriages of
Convenience was adopted on 12 October 2005 (hereafter — Order on Temporary Resi-
dence Permits);

2) The Order No.1V-445 on Approval of Rules for the Issuance of Permanent Residence
Permits to Foreigners in the Republic of Lithuania and Assessment of Marriages of
Convenience was adopted on 21 December 2005 (hereafter — Order on Permanent
Residence Permits).

Remaining concerns that have not been addressed in the orders during 2006 are mentioned
below. Worthwhile mentioning that these orders have been adopted before the amendments
to the Aliens’ Law in 2006, thus are currently applied in so far as do not conflict with the
current version of the Law. This Order was subsequently amended on 14 June 2007 (No. 1V-

219) to include instead of “permanent residence permits”, “the permit of a long-term resi-

dent”. The title now reads as follows: “on Approval of the rules for issuance of long-term

residents permits to foreigners in the European Community and the assessment of mar-
riages, registered partnerships and guardianship of convenience”. According to the Order on

Temporary Residence Permits the following documents are also required in addition to the

application (paragraph 13 of the Order):

a) valid travel document (its validity should be by three months longer than the residence
permit requested);

b) documents confirming foreigner’s right to obtain/extend a residence permit;

¢) document confirming that the foreigner has sufficient resources to sustain his stay in
Lithuania (the monthly amount that is considered sufficient for living within the con-
text of residence permit is fixed at one minimal monthly salary, while for family mem-
bers the requirement is fixed at 50% of one minimal monthly salary. The minimal sal-
ary in Lithuania constituted 600 Litas (approx. 174 euros) in December 2006);

d) document confirming that the foreigner has a place to live under ownership or rent or
use agreement, if the later is concluded for the period of not less than the period of va-
lidity of the residence permit and is registered in accordance with the laws; or the con-
firmed commitment of the natural or legal person to provide him with a place to stay for

11
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the period of permit validity (the later requirement may be problematic because of the
duration of the rent agreement requested and it contains unnecessary restriction given
that the sufficient financial resources are already required)

e) health insurance.

There is no distinction in the application of the rules stated for EU nationals as compared
with other foreigners in the Order.

According to the Order on Permanent Residence Permits there is a requirement for the
foreigner to indicate in the application for a residence permit if he is not ill with a disease
posing a threat to the health of population (Section II, paragraph 6). The legal consequences
of applying this provision in practice are not clear, but if applied in practice as a ground for
discrimination, it would be in contradiction with the Directive 2004/38/EC. Furthermore,
the same requirement as for the temporary residence permit — to submit a document con-
firming the possession of sufficient resources to sustain living in Lithuania (Section II, para-
graph 11.3; Section VII, paragraph 70.5) — may create problems of implementation of the
Directive 2004/38/EC, which requires not to subject the right of permanent residence to the
conditions applied to temporary residence permits. Also, according to the Order the applica-
tion for permanent residence permit shall be examined within 6 months (Section II, para-
graph 23), while the Aliens’ Law of 2004 provides for one month as a privilege to EU nation-
als in comparison with other foreigners; this inconsistency needs to be addressed. The Order
on Permanent residence permits was amended on 21 August 2006 to establish a three
month period for submission of application for issuance of permanent resident permit from
the date of arrival to the Republic of Lithuania.4

Important by-law adopted on 29 May by the Commissar General of the Police concerns
verification of data and making conclusions on the foreigner who requests a residence per-
mit in Lithuania, EC family member residence permit or granting of asylums5 as concerns
his/her threat to public order of Lithuania or conclusion of marriage of convenience. The
Order sets the criteria for adoption of the conclusion on threat to public order, which include
the following situations, when a foreigner:

a) was sentenced for serious and particularly serious crime;
b) was sentenced for a crime punishable with more than one year imprisonment;
c) received official warning or court obligations in accordance with the Law on Organised

Crime prevention;

d) isreasonably suspected in commission of serious or particularly serious crime and there
are evidences that he/she is intending to commit such crimes;

e) issubject to compulsory medical measures envisaged in the Penal Code of Lithuania;

f) is being searched by the foreign country for commission of a crime for which Lithua-
nian Penal Code provides a punishment of more than one year imprisonment;

The officer of the Police Information Board preparing the conclusion on the threat of the
foreigner to Lithuania’s public order may take into account additional criteria, like: behav-
iour of the person, administrative offences committed during the recent 2 years and other.

Draft legislation, circulars, etc.

New rules on declaration of the place of residence were pending by the end of 2006 and are
expected to be approved by the Minister of Interior in the beginning of 2007 (approved on 5
February 2007). These rules will have specific references to EU nationals and their family
members.

4 Order of the Minister of Interior of the Republic of Lithuania No. 1V-338 of 21.08.2006, published in
State News No. 91-3596, 2006.
5 Order No. 5-V-330, published in State News No. 75-2899 of 05.07.2006.

12
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Judicial practice

No cases concerning free movement of EU nationals as concerns residence in Lithuania have
been submitted or decided in the administrative courts during 2006.

Miscellaneous (administrative practices, etc.)

According to the Government Resolution No. 1458 of 15 December 2000 on State Fees, EU
nationals enjoy better conditions than all other foreigners in the country. For instance, for
issuance of EC residence permit the fee to EU nationals is 10 litas (approx. 3 euro), in com-
parison — issuance of ID card to Lithuanian national costs the same. However, all other for-
eigners have to pay 250-450 Litas (approx. 73-130 euro, depending on the ground on which
the permit is issued) for issuance of temporary residence permit. For permanent residence
permits, EU national needs to pay a fee of 50 Litas (approx. 15 euro), while all other foreign-
ers — 250 Litas (approx. 73 euro). In comparison, national passports to the citizens of
Lithuania are issued for a fee of 60 Litas (approx. 17.5 euro). Thus fees applied to EU nation-
als for issuance of residence documents may be considered proportional to those applied to
the nationals. According to the Government Resolutions No. 1135 of 16 November 1994 on
the Consular Tariffs the visa fee for the family members of EU nationals is reduced by 100%
(regular fee for visa of category D — long term visa is 60 euro). Therefore fees are aligned
with provisions of Article 25 (2) of the Directive 2004/58/EC.

Out of a total of 20,803 foreigners residing in Lithuania as of end of 2006, 308 EU/EEA
nationals were residing in Lithuania with EC permanent residence permits, while 1 371 -
with EC residence permits (staying temporary). These numbers represents less foreigners
and also EU nationals residing in Lithuania in comparison with 2005. Annex I to this Report
provides breakdown of data according to citizenship. The table below illustrates the general
proportion of foreigners residing with residence permits in the population statistics of
Lithuania for the period of 2003-2007:

2003 2004 2005 2006
Foreigners,® including those with 30,5 30,2 32,6 35,3
residence permits
Number of population? 3462,6 3 445,9 3425,5 3403,2
Proportion of foreigners in the
number of population, % 0,88 0,88 0,95 1,04

According to the data of the Migration Department,® during the period of 1 January — 31
December 2006, 1248 applications for EC residence permits were received from EU/EEA
nationals in Lithuania (slight decrease in comparison with 1292 in 2005). None of them was
refused the issuance of residence permit. 1013 decisions were adopted to issue such permit.
122 requests for EC permanent residence permit were received in 2006 from the EU/EEA
nationals (slight increase in comparison with 112 in 2005). Detailed statistics on the resi-
dence permits is provided in Chapter IX. Statistics of this Report.

C. Departure
Text(s) in force
There are no special provisions in the aliens’ legislation regulating departure of EU nation-

als. Under the Aliens’ Law (Art. 125), departure of the foreigner (including EU national) may
be ordered in case when:

6 Source: data of the Identification Documents Issuance Centre at the Ministry of Interior.
Data of the Department of Statistics at the Government of the Republic of Lithuania.
2006 m. Migracijos metrastis, available in Lithuanian only at:

http://www.migracija.lt/MD/metrastis2006.htm.

(o]
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1)  his visa was cancelled (comment: as EU nationals are not required to obtain visas, this
ground seems not to be applicable in their case, but might affect the family members,
who are third country nationals);

2) his temporary residence permit or permanent residence permit was revoked;

3) he is staying in the Republic of Lithuania after the expiry of validity of the visa (same
comment applies as for point 1);

4) he is staying in the Republic of Lithuania after the expiry of the temporary residence
permit;

5) he entered into the Republic of Lithuania lawfully, but is staying without possessing a
temporary or a permanent residence permit where he is obliged to possess one;

6) he has been staying in the Republic of Lithuania for a period exceeding the period of
visa-free stay in a state set by an international treaty of the Republic of Lithuania, an EU
legal act or the Government of the Republic of Lithuania (same comment applies as for
point 1).

Aliens’ Law separately states grounds for expulsion (Art. 126), i.e. a foreigner can be expelled

when:

1) he failed to comply with the requirement obliging him to depart from the Republic of
Lithuania within a set time period;

2) he entered into or is staying in the Republic of Lithuania unlawfully;

3) his stay in the Republic of Lithuania constitutes a threat to public security or public
policy.

The Law further provides that while taking a decision on expulsion of the foreigner, certain
circumstances should be taken into account, including (Art. 128):

1) the period of his lawful stay in the Republic of Lithuania;

2) his family relationship with persons resident in the Republic of Lithuania;

3) his social, economic and other connections in the Republic of Lithuania;
4) type and extent of dangerousness of the committed violation of law.

The Order of the Minister of Interior No. IV-429 on Adoption of Decisions concerning Or-
dering Departure, Expulsion, Return or Transit through the Territory of Lithuania of a For-
eigner and the Rules of Implementation of Such Decisions (hereafter — Order on Expulsion
of Foreigners) of 24 December 2004, regulates expulsion of foreigners in detail and is also
applied to EU nationals on the same conditions as to all other foreigners to be expelled from
the country. The Order provides that a specific mark is stamped on the foreigners’ document
about the order to leave the country, while the foreigner should leave the country within 15
days from the handover of the decision to him (paragraphs 26 and 27.2). In case of expul-
sion, a mark is inserted on a travel document with or without a ban to enter (paragraph
52.2). If this would be applied in practice to the EU nationals, it would be in variance with
the Directive 2004/58/EEC, which prohibits imposing bans on entry in the context of expul-
sion decisions. The Rules on Prohibition of Entry of 20 April 2005 further state that the
“data about the foreigner may be eliminated from the list on the basis of the decision of the
Migration Department, if the later receives a motivated written request from the foreigner to
eliminate his data from the list”.

Decision on expulsion shall be executed immediately, unless the reasons for suspending
expulsion exist. Lack of specific rules regulating departure and expulsion of EU nationals
makes them vulnerable to expulsion under broader grounds than provided in the Directive
2004/58/EEC, which allows expulsion of EU nationals and their family members who have
a right to permanent residence only on account of serious grounds of public policy or public
security.

On 20 March 2006 the Order on Expulsion of Foreigners was amended in order to
align its’ provisions with the EU Directive 2003/110/EC on Transit Assistance.
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As a result of Amendments and Supplements to the Aliens’ Law in 2006 the time limits
for EU national’s departure from the country was made in line with the Directive
2004/38/EC as it introduced a period of one month in comparison with earlier envisaged 15
days from receipt of decision in respect of order of departure for EU national or his family
member. Problematic could be the issue of detention of EU nationals, as no specific rules are
provided and they would be detained under the same grounds/conditions as all other for-
eigners in the country. Article 113 of the Aliens’ Law of 2004 mentions the following grounds
for detention of foreigners (without any exceptions to EU nationals):

1) in order to prevent the alien from entering into the Republic of Lithuania without a
permit;

2) if the alien has illegally entered into or stays in the Republic of Lithuania (except when
applied for asylum);

3) when it is attempted to return the alien to the country from where he has come if the
alien has been refused entry into the Republic of Lithuania;

4) when the alien is suspected of using forged documents;

5) if a decision on expulsion of the alien from the Republic of Lithuania has been taken;

6) in order to stop the spread of dangerous and especially dangerous communicable dis-
eases;

7)  when the alien’s stay in the Republic of Lithuania constitutes a threat to public security,
public policy or public health.

According to the information of the Migration Department (20 March 2007), 1 Latvian na-
tional was detained for more than 48 hours for illegal stay in the country.

Draft legislation, circulars, etc.
No special draft legislation on departure or expulsion was pending by the end of 2006.
Judicial practice

No cases concerning free movement of EU nationals as concerns departure/expulsion from
Lithuania were submitted or decided by the courts during 2006.

Miscellaneous (administrative practices, etc.)

According to the data of the Migration Department, no decisions on expulsions were issued
in respect of the EU nationals during 2006. The number of EU/EEA nationals who departed
from Lithuania in order to take up residence in another country (for a period of more than 6
months was 583 during 2006 (in comparison with 471 during 2005). Annex III to the Re-
port provides a breakdown of data of persons who declared their departure from Lithuania
in 2006 for the period over 6 months (according to the country and citizenship).
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CHAPTER II. ACCESS TO EMPLOYMENT

A. Equal treatment in access to employment

The Labour Code of the Republic of Lithuania (hereafter — Labour Code)9 of 22 June 2004
contains a general principle of non-discrimination in paragraph 1(4) of Article 2: “equality of
subjects of labour law irrespective of their gender, sexual orientation, race, national origin,
language, origin, citizenship and social status, religion, marital and family status, age, opin-
ions or views, political party or public organisation membership, factors unrelated to the
employee's professional qualities“. Furthermore, paragraph 1(1) of Article 96 contains a pro-
hibition of refusing employment to a person on the grounds specified in Article 2, mentioned
above.

However, Article 13 of the Labour Code provides for legal capacity to engage in em-
ployment only to the citizens and permanent residents of Lithuania:

“All citizens of the Republic of Lithuania shall have equal legal ability to exercise labour rights and un-
dertake labour obligations (legal capacity in labour relations). Foreign nationals and stateless persons,
who are permanently residing in the Republic of Lithuania, shall have the same legal capacity in labour
relations in the Republic of Lithuania as its’ citizen. Laws may establish cases of exception from the
above provision.”

This Article has not been specifically amended since Lithuania’s entry to the EU, however,
the EC Regulations (e.g. Regulation 1408/71/EEC and Regulation 1612/68/EEC) are directly
applicable in Lithuanian legal system and the labour laws of the Republic of Lithuania are
thus applied only in as much as they do not conflict with the Regulations. This allows ensur-
ing the equal treatment of EU nationals with regard to concluding labour contracts and con-
ditions of work.

The definition of the employee is set forth in Article 15 of the Labour Code:

“a natural person possessing legal capacity in labour relations and employed under labour contract for
remuneration”. The concept of a labour contract is further contained in Article 93 of the Labour Code:
“employee undertakes to perform work of a certain profession, speciality, qualification or to perform
specific duties in accordance with the work regulations established at the workplace, whereas the em-
ployer undertakes to provide the employee with the work specified in the contract, to pay him the
agreed wage and to ensure working conditions as set in labour laws, other regulatory acts, the collective
agreement and by agreement between the parties”.

Though the Code does not link the definition of those employed with the citizenship or per-
manent residence in Lithuania, it is likely that this definition covered only those mentioned.

No significant legislative developments occurred in this field during 2006. The author
of this Report did not observe any particular obstacles to accessing employment by the EU
nationals. One possible obstacle concerning the language requirement is dealt with in the
following section below.

Concerning assistance by employment agencies, EURES network established in 2003
operates in eight regions in the country (Vilnius, Kaunas, Klaipeda, Siauliai, Panevezys, Aly-
tus, Utena and Taurage cities) with the purpose of facilitating the implementation of free
movement of persons in Lithuania and outside it. The network was expanded during 2006
to two more regions in Pasvalys and Lazdijai border regions. EURES specialists are also
placed at all 46 territorial labour offices throughout the country. They provide information
and consultations to interested persons on the free movement of workers, conditions of em-
ployment, residence and studies within the EU, as well as to Lithuanian employers searching
for workers in other EU MSs. During 2006, EURES advisors provided counselling and in-
formation about free movement of persons to 22 479 persons. 176 persons were employed

9  Available in Lithuanian at: http://www3.lrs.It/pls/inter3/dokpaieska.showdoc 1?p id=169334.
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through Lithuanian EURES network in UK, Ireland, Sweden and Norway, Denmark, Cy-
prus, Spain, Germany, Iceland, Greece, etc.

B. Language requirement

The Law on State Language of the Republic of Lithuania No. I-779 of 31 January 1995 estab-

lishes that apart from public officials, persons in the field of communications, transport,

health care and other institutions providing services to the residents must be proficient in
state language in accordance with the categories of state language proficiency, established by
the Government (Art. 6). Furthermore, heads of commercial services must ensure that ser-

vices to the residents are provided in state language (Art. 7).

Language proficiency requirement is further regulated by the Government Resolution

No. 1688 on Approval and Implementation of State Language Proficiency Categories (fur-

ther — Language Proficiency Resolution) of 24 December 2003. Language Proficiency Reso-

lution establishes three categories of language proficiency and the list of positions to which
each category applies:

1) First category (e.g. proficiency to fill in standard document forms, communication in
short sentences, preparation of short non-official texts, etc.) is applied to persons em-
ployed in service provision, production, commercial and transport services, if they have
to communicate with persons while executing their functions and/or fill in simple
document forms (e.g. drivers, cloakroom attendants, sellers, waiters and other com-
mercial employees or employees performing economy or technical functions);

2) Second category (characterised by for instance, ability to communicate and prepare
documents on topics of daily life and work, describe events, experience and reasons,
etc.) is applied to persons employed in education, culture, health care and other sectors,
public, if they constantly communicate with persons and/or fill in the forms of docu-
ments while performing their functions (e.g. employees of educational and cultural es-
tablishments, teachers and others);

3) Third category (e.g. ability to formulate long and complex sentences and understand
concrete and abstract texts, prepare official documents, explain positions, fluently
communicate on various topics, etc.) is applied to the heads of companies and organisa-
tions, lecturers, aviation specialists and specialists controlling flight security, specialists
of maritime and internal waters’ transport responsible for transportation of cargo and
passengers (captain of the ship, port captain) and others. The list is not exhaustive, thus
it is likely to be applied also in some other cases on discretionary basis, which may be of
concern.

The lists provided above and other provisions of the Language Proficiency Resolution indi-
cate that state language proficiency requirement is applied not only to persons employed at
public service, but also in certain spheres of the private sector. Also, Lithuanian language
proficiency requirement is applied in the maritime sector (see below for details). This may
pose additional obstacles for employment of other EU nationals, who may not be proficient
enough in Lithuanian language. No amendments were made to the resolution during 2006.
There have been specific exceptions made in the past for certain professions (e.g. advocates,
doctors). For instance, as concerns advocates, a new version of the Law of the Bar No IX-
2066 of 18 March 2004° provides that advocates who are EU nationals are exempted from
language proficiency requirement (Art. 64(8)). Second example concerns language profi-
ciency requirement in practicing doctor’s profession. The Law on Medical Practice of Doctor,
No. I-1555 of 25 September 1996, as amended on 18 December 2003 (entered into force on 1
May 2004) and following this amendment called the Law on Medical Practice, includes a
special article concerning doctors — EU, EEA and Swiss nationals. Article 5 of the Law estab-
lishes that doctors who are EU, EEA and Swiss nationals may provide temporary services in
Lithuania even if they do not have a licence. Thus language requirement is no longer, at least

10 Available in Lithuanian at:
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explicitly, provided. It would be worthwhile though to include a special exemption concern-
ing language proficiency requirement for doctors who are EU, EEA and Swiss nationals in
the Order of the Minister of Health Care No. 396 on Approval of Rules on Licensing of Medi-
cal Practice of 27 May 2004, as amended on 15 March 2005. This Order in its’ paragraph
13.1 states that the State Service for Accreditation of Health Care Supervision at the Ministry
of Health Care (responsible institution for issuing the licences) may request the applicant for
a licence to provide documents, attesting Lithuanian language proficiency in accordance
with the order established by the legal acts. If doctors, who are EU nationals will indeed ap-
ply for a licence, they may also fall under this requirement.

C. Recognition of diplomas
Text(s) in force

There are a number of legal acts that state rules applicable to recognition of diplomas and
professional qualifications. These legal acts are largely in line with the EU general and sec-
toral directives for recognition of professional qualifications and diplomas. A list of Lithua-
nian legal acts transposing EC Directives of the General Recognition System and sectoral
directives is provided below (only those adopted in 2006 are analysed below). A number of
new legal acts were adopted during 2006 in this field and the adoption of new legisla-
tion/rules in the field of recognition of professional qualifications was the most dynamic of
all sectors analysed in this Report during the year. It shows significant and constant atten-

tion devoted to this area by the Lithuanian authorities.

No | Acts transposing General System Acts transposing Sectorial directives
directives (89/48/EEC, 92/51/EEC,
99/42/EC, 2001/19/EC)

1 Order of the Minister of Social Security and Order of the Minister of Health Care No. V-43
Labour No. A1-90 of 28 March 2006 concerning | of 2 February 2004 concerning the Approval of
the Approval of a working group for the Instructions for Recognition in the Republic of
preparation of the Law on Recognition of Lithuania of diplomas, certificates and other
Professional Qualifications official documents proving the professional

qualification of a doctor acquired in the EU,
EEA or Switzerland

2 Order of the Minister of Social Security and Order of the Minister of Health Care No. V-41
Labour No. A1-194 of 17 July 2006 concerning of 2 February 2004 concerning the Approval of
the Approval of Instructions for Recognition in Instructions for Recognition in the Republic of
the Republic of Lithuania Diplomas, certificates Lithuania of Diplomas and other official
and other official documents proving the documents proving the professional
professional qualification acquired in the EU, qualification of a general practice nurse
EEA or Switzerland with the purpose of acquired in the EU, EEA or Switzerland
employment in Lithuania as social worker in the
Republic of Lithuania

3 Order of the Minister of Education and Science Order No. V-42 of 2 February 2004 concerning
No. ISAK-1695 of 22 August 2006 concerning the | the Approval of Instructions for Recognition in
Approval of Instructions for Recognition in the the Republic of Lithuania of Diplomas and
Republic of Lithuania Diplomas, certificates and | other official documents proving the
other official documents proving the professional | professional qualification of a midwife
qualification acquired in the EU, EEA or acquired in the EU, EEA or Switzerland
Switzerland with the purpose of employment in
Lithuania under regulated profession, falling
within the competence of the Ministry of
Education and Science

4 Order of the Minister of Culture No. IV-51 of 2 Order of the Minister of Health Care No. V-40
February 2006 concerning the Approval of of 2 February 2004 concerning the Approval of
Instructions for Recognition in the Republic of Instructions for Recognition in the Republic of
Lithuania Diplomas, certificates and other official | Lithuania of Diplomas and other official
documents proving the professional qualification | documents proving the professional
acquired in the EU, EEA or Switzerland with the | qualification of a doctor odontologist acquired
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purpose of employment in Lithuania as restorer
or practising as restorer in the Republic of
Lithuania

in the EU, EEA or Switzerland

Order of the Minister of Social Security and
Labour No. A1-71 of 10 March 2005 concerning
the form of application for recognition of
professional qualification documents obtained in
the EU/EEA Member States and Swiss
Confederation

Order No. B1-417 of 30 April 2004 concerning
the Approval of the Requirements on the
Assessment and Recognition of professional
qualifications of a veterinary doctor acquired
in third countries
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6 Order of the Director of the State Tourism Order of the Minister of Health Care No. V-39
Department to the Ministry of Economy No. V- of 2 February 2004 concerning the
99 of 29 December 2005 concerning the Amendment of the Order No. V-655 of 5
Approval of the Statute of Professional November 2003 concerning the Approval of
Qualifications Evaluation and Recognition Instructions for Recognition in the Republic of
Commission Lithuania Diplomas, certificates and other
documents certifying professional qualification
in Pharmacy acquired in the EU, EEA or
Switzerland
7 Order of the Director of the State Tourism Order of the Minister of Environment No. D1-
Department to the Ministry of Economy No. V- 131 of 25 March 2004 concerning the Approval
95 of 23 December 2005 concerning the of Instructions for Recognition in the Republic
Approval of Instructions for Recognition in the of Lithuania Diplomas, certificates and other
Republic of Lithuania Diplomas, certificates and | official documents proving the professional
other official documents proving the professional | qualification of an architect acquired in the
qualification of a guide acquired in the EU, EEA | EU, EEA or Switzerland
or Switzerland
8 Order of the Minister of Justice No. 1R-111 of 12 Order of the Director of the State Food and
April 2005 concerning the Approval of Veterinary Service No. B1-989 of 23 December
Instructions for Recognition in the Republic of 2003 concerning the Approval of Instructions
Lithuania of documents proving the professional | for the Requirements in Training of Veterinary
qualification of a lawyer acquired in the EU, EEA | Doctors and the Recognition in the Republic of
or Switzerland Lithuania of Diplomas and other official
documents proving the professional
qualification of a veterinary doctor
9 Government Resolution No. 535 of 3 May 2004
concerning the Approval of rules on mutual
recognition of University diplomas, other
diplomas, certificates and similar documents
confirming the acquired qualification and issued
in the EU, EEA or Switzerland, pursuing to work
under the regulated profession or practice a
regulated profession in the Republic of Lithuania
and the approval of a list of courses of a certain
structure
10 | Order of the Minister of Health Care No. V-1003
of 21 December 2005 concerning the Approval of
Instructions for Recognition in the Republic of
Lithuania of diplomas, certificates and other
official documents proving the professional
qualification acquired in the EU, EEA or
Switzerland with the purpose of employment in
Lithuania under regulated profession, falling
within the competence of the Ministry of Health
Care
11 | Order of the Minister of Social Security and
Labour No. A1-128 of 14 May 2004 concerning
Coordination of recognition of documents
confirming professional qualifications
12 | Order of the Minister of Social Security and
Labour No. A1-186 of 16 July 2004 concerning
the Approval of order for issuance of certificates
about the professional experience and duration,
as defined by the European Parliament and
Council Directive No. 1999/42/EEB of 7 June
1999
13 | Order of the Minister of Social Security and

Labour No. A1-229 of 6 October 2004
concerning the Approval of order for
examination of appeals, submitted by persons
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disagreeing with the decisions of competent
institutions responsible for recognition of
documents certifying professional qualifications,
and formation of the appeals’ commission
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In the area of diploma recognition the following legal acts are important:

1)  Order of the Director of the Centre for Quality Assessment in Higher Education No. 1-
74 of 3 May 2006 concerning the Approval of a List of other additional documents for
assessment of higher education qualifications acquired abroad, and the order of its
submission

2) Order of the Director of the Centre for Quality Assessment in Higher Education No. 1-
24 of 3 February 2006 concerning the Approval of Instructions for assessment of quali-
fications acquired abroad, entitling to studies of higher education

3) Government Resolution No. 60 of 21 January 2005 concerning the Approval of the
Order on Evaluation and Academic Recognition of Qualifications acquired abroad and
providing access to higher education

Concerning the process of recognition of professional qualifications for regulated profes-
sions, the coordinating body is the Ministry of Social Security and Labour, while there is also
a list of designated competent institutions responsible for recognition of qualifications and
diplomas. The functions of an information centre (Art. 9(3) of Directive 89/48/EEC) are
assigned to the Lithuanian Centre for Quality Assessment in Higher Education. Lithuanian
Labour Market Education Council among other functions related to recognition of profes-
sional qualifications is responsible for issuance of certificates for EU/EEA nationals depart-
ing to other countries when they are willing to engage in employment under regulated pro-
fession or practice certain profession as required by the Directive No. 1999/42/EC. These
certificates are submitted for approval to the coordinating body.
With regard to the main rules in this area, there are several recognition systems estab-
lished in Lithuania:
a) recognition system for university diplomas;
b) recognition system for other diplomas;
¢) recognition system for diplomas when the applicant is already a holder of a certificate or
has received corresponding education and training;
d) recognition system for certificates;
e) special recognition system for other qualification documents.

Decisions on recognition shall be adopted within 4 months from the date of receipt of all
documents. Adaptation period for no longer than 3 years and an aptitude test is also envis-
aged. A derogation from the applicant’s right to choose between an adaptation period and an
aptitude test is possible with regard to professions whose practice requires precise knowl-
edge of national legal system, where the provision of advice and/or assistance concerning
the law of Lithuania is an essential and constant aspect of the professional activity. In this
case an aptitude test shall be applied. All decisions concerning recognition of professional
qualifications are motivated. There is a two-tier system of appeals envisaged in case of nega-
tive decision or the absence of decision:

a) appeal to a specially assigned Commission of Appeals (shall adopt decision within 1

month); and
b) administrative courts.

The qualifications acquired abroad are recognized as corresponding to the qualification pro-
vided in Lithuania, if the assessment of qualification shows no substantial differences with
the requirements for acquisition of the same qualification in accordance with the laws of
Lithuania. The assessment is carried out by the Lithuanian Centre for Quality Assessment in
Higher Education, while academic recognition is carried out by the Ministry of Education
and Science of Lithuania. Assessment process shall take not longer than 3 months from the
date of submission of documents (may be extended in some cases for additional period of up
to 3 months). Decision on recognition of qualification shall be taken within one month from
the receipt of documents.

There are a few problematic issues in the legislation vis-a-vis the general system direc-
tives, which have not been addressed during 2006:
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as concerns conditions for recognition, there is a higher burden of proof on the appli-
cant if compared with the required by the Directive 92/51/EEC (Art. 3) (the person is
required both to hold the diploma and also to have practiced the profession full time for
two years during the previous 10 years — two requirements are applied cumulatively
and not interchangeably); the same applies to special recognition system for other
qualification documents: attestation of competence and proof of qualifications are ap-
plied cumulatively and not interchangeably.

as concerns recognition system for certificates it is in variance with procedural re-
quirements for applying the derogations from the right to choose between the adapta-
tion period and the aptitude test pursuant to the Directive 92/51/EEC (Art. 14) (in
Lithuania, competent authority reserves the right to assign one or another, if the appli-
cant fails to present appropriate document);

the issue of recognition in a Member State of professional qualifications or diplomas
obtained in a third country is not sufficiently regulated in Lithuanian legislation, as well
as the procedures for examination of diplomas, certificates and other evidence of formal
qualifications obtained outside the EU, as required by the Directive 2001/19/EC. Nor it
regulates the situations where diplomas, certificates and other evidences of formal
qualification do not correspond to the names listed in this Directive.

A number of legal acts on recognition of professional qualifications entered into force in the
beginning of 2006, including the Order on recognition of qualifications for regulated profes-
sions in the field of health care (No. V-1003), which implements the Directives 89/48/EEC
and 92/51/EEC; the Order on recognition of qualifications of a guide (No. V-95); the Order
on Approval of Statute of Professional Qualifications Evaluation and Recognition Commis-
sion (No. V-99). The year was also productive with regard to adoption of new legal norms. It
includes:

1.

Order of the Minister of Education and Science No. ISAK-1695 of 22 August 2006 con-
cerning the Approval of Instructions for Recognition in the Republic of Lithuania Di-
plomas, certificates and other official documents proving the professional qualification
acquired in the EU, EEA or Switzerland with the purpose of employment in Lithuania
under regulated profession, falling within the competence of the Ministry of Education
and Science (entered into force on 30 August 2006).1* According to this Order the Min-
istry of Education and Science conducts assessment and recognition of professional
qualification documents with the aim of employment as teacher, vocational teacher,
educator, special teacher, school psychologist, speech therapist, surdo-pedagogue, ty-
phlo-pedagogue and a few others. There is a special Commission on Assessment and
Recognition of Professional Qualifications of Pedagogues and other educational staff,
formed by the Minister, which is responsible for the process and submission of recom-
mended decisions to the Ministry. In case of significant differences, adaptation period
or an aptitude test may be assigned.

Order of the Minister of Social Security and Labour No. A1-194 of 17 July 2006 con-
cerning the Approval of Instructions for Recognition in the Republic of Lithuania Di-
plomas, certificates and other official documents proving the professional qualification
acquired in the EU, EEA or Switzerland with the purpose of employment in Lithuania
as social worker in the Republic of Lithuania (entered into force on 28 July 2006).12
The MSSL is responsible for recognition of professional qualifications of social workers.
The Order also provides that persons who attended special social work course may per-
form social work in Lithuania until 1 July 2011.

Order of the Minister of Culture No. [V-51 of 7 February 2006 concerning the Approval
of Instructions for Recognition in the Republic of Lithuania Diplomas, certificates and
other official documents proving the professional qualification acquired in the EU, EEA
or Switzerland with the purpose of employment in Lithuania as restorer or practising as

11
12

Published in State News No. 92-3641, 29.08.2006.
Published in State News No. 82-3281, 27.07.2006.
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restorer in the Republic of Lithuania (entered into force on 23 February 2006).:3 The
Ministry of Culture is responsible for recognition of professional qualifications of re-
storers. The assessment is carried out by the Attestation Commission for restorers of
cultural heritage, which makes a recommendation to the Ministry for the decision.

4. Order of the Director of the Centre for Quality Assessment in Higher Education No. 1-
24 of 3 February 2006 concerning Approval of Instructions for assessment of qualifica-
tions acquired abroad, entitling to studies of higher education (entered into force on 10
February 2006).14

5. Order of the Director of the Centre for Quality Assessment in Higher Education No. 1-
74 of 3 May 2006 concerning the approval of a list of other additional documents for
assessment of higher education qualifications acquired abroad, and the order of its
submission (entered into force on 12 May 2006)'. This Order approves the list of addi-
tional documents, which includes, for instance study records book, exams register, cer-
tificate from the institution that granted qualification, agreements with educational in-
stitution, etc. If the required additional documents are not supplied within 6 months
from receipt of request for such documents and no written explanation is provided,
qualification will not be further assessed.

6. Order of the Minister of Social Security and Labour No. A1-90 of 28 March 2006 con-
cerning the Approval of a working group for the preparation of the Law on Recognition
of Professional Qualifications.

The process of drafting the Law on Recognition of Professional Qualifications, which will
transpose the provisions of the new Directive 2005/36/EC, was not finalised during the
year. But the Minister of Social Security and Labour formed a working group with a respon-
sibility of drafting this law with a view of transposing the Directive. The draft law is already
prepared, but has not yet been made public, thus not accessible to the author of this Report.

During the year, no particular problems were experienced with regard to recognitions
and the numbers of persons applying for recognition are very low not only for EU nationals,
but also for third country nationals.

Statistics below represents the volume of recognitions of professional qualifications
during 2006. As could be seen from the data, from 25 applications submitted for recognition
in 2006, only 4 were from EU nationals, all others were submitted by third country nation-
als.

No. Professional Number | Citizenship | Country of Decision
qualification of of the acquisition of
appli- applicant professional
cants qualification
1 | Veterinary doctor 1 EU EU | Qualification recog-
nised
2 | Veterinary doctor 1 EU | third country | Qualification recog-
(Lithua- nised after qualifica-
nian) tion exam
3 | Pharmacists 8 Non-EU - | Recognised for 4 of
applicants, post-
poned for the other
4
4 | Architects 1 EU - | Recognised
5 | Doctors 14 1EU, - | Recognised for EU
13 non-EU national and 7 non-
EU nationals, rec-
ognition postponed

13 Published in State News No. 22-713, 22.02.2006.
14  Published in State News No. 16-578, 09.02.2006.
15  Published in State News No. 51-1912, 11.05.2006.
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for 4 applicants, 2

refused
Total 25 4 EU, 21 - | 15 recognised, 2
non-EU refused, 8 post-

poned

Data of the Ministry of Social Security and Labour, 7 March 2007.

During the year, no appeals were submitted by EU nationals and only one appeal concerning
recognition of professional qualifications was submitted by third country national to the
Appeals’ Commission at the MSSL (concerning recognition of doctor’s qualification acquired
in third country). The appeal was rejected. No appeals were submitted to the administrative
courts in 2006, thus there is no judicial practice in this area.

Concerning the fees for evaluation of professional qualifications acquired abroad, there
is privileged treatment of ethnic Lithuanians. Regular fee is 70 litas (approx. 20 euros) for
this service, while fee for foreigners of Lithuanian origin and persons who retain right to
Lithuanian citizenship is reduced by 100% (this provision was introduced on 19 June 2006
by Government Resolution No. 605).

Draft legislation, circulars, etc.

Draft Law on Recognition of Professional Qualifications was pending by the end of the year
and was not yet publicly available.

Judicial practice

Nothing to report.

Miscellaneous (administrative practices, etc.)
Nothing to report.

Recent legal literature

Jonas Bartlingas, Gediminas Budreika, Grazina Dovydéniené, Odeta Gurskiené, Biruté Kin-
durien¢, Sandra Macelyté, Algirdas Tamulevi¢ius, Darius Tamositinas, Rima Zivat-
kauskaite, 2006 — Reglamentuojamos profesinés kvalifikacijos pripazinimo vadovas.
Vilnius. Lietuvos darbo rinkos mokymo tarnyba.

Useful internet addresses (Lithuanian only): http://www.darborinka.lt/profesijos/;

http://www.skve.lt

During 2007, a study will be carried out concerning awareness of the society and employers

about the recognition of professional qualifications, results will be known in 2007.
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CHAPTER III. EQUALITY OF TREATMENT ON THE BASIS OF NATIONALITY

A. Working conditions, social and tax advantages

Concerning the payment for work, the legislative guarantee is Article 186(3) of the Labour
Code stating that “the wage of an employee shall depend upon the amount and quality of
work, the results of the activities by the enterprise, agency or organisation as well as the la-
bour demand and supply on the labour market. Men and women shall get an equal pay for
equal or equivalent work”.

The Labour Code provides for a right to information and consultation for the employees
of EU enterprises or groups of enterprises. According to Article 47 (6) they could receive
information and consultations through the European Labour Councils.

In compliance with the Regulation 1612/68/EEC, EU nationals have equal access to
professional unions with Lithuanian nationals according to the Law on Professional Unions
No. I-2018 of 21 November 1991, as amended on 3 November 2003, to enable “all persons,
legally working in the territory of the Republic of Lithuania under labour contract and on
other grounds established by the laws to freely join professional unions and participate in
their activities. Notwithstanding, the Civil Code of the Republic of Lithuania of 18 July 2000
(approved by the Law No. VIII-1864), as amended in 2004, retains a provision that founders
of a professional union may be Lithuanian citizens or permanent residents of Lithuania only
(Art. 2.38(3) of the Code). EU nationals can also join the labour councils (bodies, represent-
ing employees and defending their professional, labour, economic and social rights, as well
as representing their interest), as the Law on Labour Councils No. IX-2500 of 26 October
2004 does not place any restrictions on that. However, there is no statistics on how many
EU nationals or other foreigners, if any, are members of professional unions or labour coun-
cils.

EU nationals may enter into labour relations on the same conditions as Lithuanian na-
tionals and would be entitled to the same unemployment benefits, provided they comply
with requirements for receiving such benefits. As concerns taxation, EU nationals working
under labour contract are paying the same social insurance taxes, as Lithuanian citizens. In
addition to that, there is an exemption under the Aliens’ Law of 2004 from obtaining a work
permit for EU nationals and their family members who intend to work under a labour con-
tract in Lithuania.

No significant legislative developments occurred in this field during 2006.

B. Other obstacles to firee movement of workers

Nothing to report apart from what is already covered by the other sections of the Report.
C. Specific issue: frontier workers

Text(s) in force

Definition of a frontier worker is stipulated in the Order of the Minister of Social Security
and Labour No. A1-288 of 27 December 2004 concerning the Order on Implementation of
Council Regulation No. 1408/71/EEC and Regulation No. 574/72/EEC provisions relating to
family benefits and benefits in case of death. Pursuant to paragraph 4 of the Order, frontier
workers are defined as persons employed under labour contracts or self-employed persons,
who work in one state and live in another state, whereto they usually return every day or at
least once per week. A frontier worker, who is sent to the same or another state by a com-
pany where he usually works or provides services in the territory of the same or another
state, retains the status of a frontier worker, but no longer than for 4 months even if during
that period he is unable to return home every day or at least once per week.
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Draft legislation, circulars, etc.

Nothing to report.

Judicial practice

Nothing to report.

Miscellaneous (administrative practices, etc.)

Frontier workers are usually coming from border regions in Poland with which Lithuania
has a common internal border and where a number of Lithuanian minorities is living in the
border regions (e.g. in Seinai, Suvalkai, Punsk regions, where they form even almost 80% of
the population). There is no available statistics of how may of such persons are working
across both sides of the border, as they are not registered and frequently the only possible
trace of these persons is through the labour contract concluded in Lithuania. Such persons
do not generally face any problems in crossing the internal border, they are not required to
re-register their vehicles, they are included in the social system through employment con-
tract and paying of mandatory social taxes, they are not required to pay income tax if they
prefer to pay it in their own country. However, according to the new amendments to the
Aliens’ Law of 2006, they may be required to declare their place of residence with the migra-
tion authorities after three months of stay in the country.

(e) Recent legal literature

Nothing to report.
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CHAPTER IV. EMPLOYMENT IN THE PUBLIC SECTOR

1. Access to public sector
1.1 Nationality condition for access to positions in the public sector

The employment in the public service in Lithuania remains restricted to Lithuanian citizens
except a few jobs that are available to foreigners under labour contracts without performing
the function of public administration. The Constitution of the Republic of Lithuania of 25
October 1992 (as last amended on 13 July 2004 No. IX-2343, No. IX-2344)* provides that:

“All citizens shall have the right to take part in the conduct of public affairs, both directly and through
democratically elected representatives, and the right to seek employment, on general terms of equality,
in the public service of the Republic of Lithuania” (Art. 33).

It further states that the requirement of Lithuanian citizenship is applied for becoming a
member of the Parliament (Art. 56), the President of the Republic of Lithuania (Art. 78),
judge of the Constitutional Court (Art. 103) or any other court (Art. 112). As concerns the
members of municipal councils, not only Lithuanian citizen, but also permanent residents of
Lithuania are eligible (Art. 119).

Employment in the public sector is regulated by the Law on the Public Service No. VIII-
1316 of 8 July 1999 (new version adopted on 1 July 2002) (hereafter — Law on Public Ser-
vice).'7 It determines in its Article 9(1) that a person, entering the public service, must have a
citizenship of Lithuania. The public servant is defined as a person performing the function of
public administration, while the

“Public service means a sum total of legal relations arising after the acquisition of the status of a public
servant, the change or loss thereof, as well as those resulting from the public administrative activities of
a public servant in a state or municipal institution or agency when implementing the policy of a par-
ticular sphere of state governance or ensuring the co-ordination of the implementation thereof, co-
ordinating the activities of institutions of a particular sphere of state governance, managing and allocat-
ing financial resources and controlling their use, carrying out audits, adopting and implementing legal
acts, decisions of state and municipal institutions or agencies in the sphere of public administration,
preparing or co-ordinating draft legal acts, agreements or programmes and giving opinions on them,
managing personnel, or having public administrative powers with respect to persons, who are not sub-
ordinate” (Art. 2(1)).

This definition in itself should not raise any issues of incompliance with Article 39 of
the EC Treaty. However, it should be read in conjunction with uniform lists of posi-
tions of public servants, approved by the Parliament and the Government of Lithuania.
These lists were approved with the intention to avoid institutional subjectivity and to
determine appropriate number of state institutions and public servants. Resolution of
the Parliament of the Republic of Lithuania No. IX-992 of 27 June 2002 establishes a
list of positions of public servants in the Parliament, Chancery of the Parliament, insti-
tutions accountable to the Parliament, the President’s Office and institutions account-
able to the President, National Court Administration, courts, Prosecutor’s Office and
municipal institutions. Among others, the list includes as public servants: head of Par-
liament Chairman’s Secretariat and chief advisor, advisor, consultant and secretary to
the President of the Republic, representative of the President for special assignments,
public relations officers of the Parliament and of the President, secretary of the mu-
nicipal council, advisor and assistant to the mayor, director and deputy director of
department or section, director of commission or council administration, deputy in-
spector of municipality, chancellor of the Parliament Ombudsmen institution, chief

16  Available in English at: http: //www3.Irs.lt/home/Konstitucija/Constitution.htm.
17  Available in Lithuanian at: http://www.Irs.lt.
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state auditor, chief internal auditor and chief specialist, assistant to the prosecutor of
Prosecutor’s General Office or regional or county prosecutor, advisor and assistant to
the chairman of the courts, assistant to the judge, court consultant, secretary of court
sessions, secretary of the administration, chief and junior investigator or specialist.18

Another legal act - Resolution of the Government No. 684 of 20 May 2002 establishes a
similar list of positions of public servants in the Prime Minister’s Office, Chancery of the
Government, ministries, government institutions and institutions at the ministries. Among
others, the list includes as public servants: chief advisor, advisor and assistant of the Prime
Minister, head of the Prime Minister’s Secretariat, spokesperson for the Prime Minister and
ministers, vice-minister, advisor and assistant to the minister, chief and deputy chief of the
county, head and deputy head of government institution, state secretary, undersecretary,
Government agent in the European Court of Human Rights, director and deputy director of
department, commission, council administration or section, head of section, chief auditor of
government institution, advisor in the Chancery of the Government, special attaché and his
deputy, chief specialist and specialist in the government institution, diplomats: ambassa-
dors, consul general and consul, vice-consul, advisor of the department/section,
first/second/third secretary, attaché; chief of headquarters, chief commissar - Deputy
Commissar General of the Police, head and deputy head of battal-
ion/squadron/company/platoon, investigator of particularly important cases and chief in-
vestigator, master of the ship, pilot, chief bodyguard, deputy chief of cordon, chief instructor,
head of fire-prevention post, chief border guard, police officer, fireman.!9 It may be ques-
tionable though if positions of secretaries, pilots, body guards fall within the narrow under-
standing of the public service by the ECJ.

Each government/municipal institution approves its own list of public service posts on
the basis of the mentioned uniform lists. However these lists, approved by the head of insti-
tution/body are internal and thus not open to the public. The criteria for approving the lists
are indeed functional, taking into account the nature of the tasks and responsibilities inher-
ent in the post, thus in this respect such practice should be in line with the ECJ jurispru-
dence on the matter.

In conclusion, public servants can only be Lithuanian nationals, which means that pub-
lic service remains reserved for nationals only. The provisions of the Law on Public Service
do not apply to persons providing public services and performing technical functions. Thus,
as concerns engagement of foreigners, including EU nationals, in jobs in the govern-
ment/municipal bodies under labour contracts (without performing public administration
function), there are no restrictions provided in the laws.

No significant legislative developments took place in this field in 2006 and there have
been no public debate or political discussion concerning possible opening of the public ser-
vice to EU nationals.

As concerns nationality condition for captains of ships, maritime issues are mainly
regulated by the Law on Trade Navigation No. I-1513, adopted on 12 September 19962°. By
virtue of an amendment to the Law of 3 July 2003, a new provision concerning the composi-
tion of the crew was introduced. It states that “not less than 2/3 of the crew of the ship (in-
cluding the master of the ship and chief assistant to the master) should be composed of na-
tionals of the EU Member States or permanent residents of the Republic of Lithuania”.
However, according to Article 11(2) of the Law the post of the master of the ship and his chief
assistant remain reserved to the citizens of Lithuania. No changes were introduced in this
field during 2006.

18  Full list of positions available at: http://www.vtd.lt/index.php?731429193.
19  Full list of positions available at: http://www.vtd.lt/index.php?731429193.
20 Available in Lithuanian at:
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1.2. Language requirement

There is an explicit Lithuanian language requirement following from paragraph 2 of Article
9(1) of the Law on Public Service, which mentions requirements for admission to public
service. As concerns the language requirement in the maritime field, the Law on Safety of
Navigation No. X-116 of 15 February 2005 (new version of the law)2! requires that pilots of
ships sailing by regular passage to ports of Lithuania shall know the Lithuanian language, if
the captains have permission to sail without a locman. But this requirement would not be
applied if the ship is lead by a locman (Art. 12(2)). No changes were introduced during 2006.
1.3. Recruitment procedures: follow-up of Burbaud case

Since the access to public service is restricted to Lithuanian nationals only, the Burbaud
judgement of the ECJ had no impact in Lithuania so far.

1.4. Recognition of diplomas

Given that Lithuanian public service remains restricted to Lithuanian nationals only, the
recruitment issue of EU nationals is not relevant in this respect.

1.5. Recognition of professional experience for access to the public sector

Given that Lithuanian public service remains restricted to Lithuanian nationals only, the
recruitment issue of EU nationals is not relevant in this respect.

2. Equality of treatment

2.1. Recognition of professional experience for the purpose of determining the professional
advantages

In 2006, the Law on Public Service was amended in respect of length of service to include
also time of transfer to service in international institutions or institutions of foreign states,
time of participation in the projects in the institution of a foreign state, funded EU or inter-
national organisation. This serves for determination of extra pays and annual additional
vacations (Article 42(1)).

Draft legislation, circulars, etc.

No draft legislation on employment in public sector was pending by the end of 2006.
Legislative trends following procedures of infringement set in motion by the Commission
Nothing to report.

Judicial practice

Nothing to report.

Miscellaneous

In practice, as concerns employment of nationals under labour contracts, e.g. in the
ministries, usually these contracts are concluded for persons performing technical

functions. In this context, Lithuania applies the concept of restricted public service
when public servants are only those persons who have been granted powers by public

21  Available in English at: http://www3.lrs.lt/pls/inter3/dokpaieska.showdoc 1?p id=275300
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authorities or directly participate in the process of policy enforcement, drafting of leg-
islation or implementation of other legal acts. In fact, it seems that Lithuanian legisla-
tion does not debar the nationals of other EU Member States from the totality of posts
in the public service, but only from those posts that are mentioned in the uniform lists.
Such practice seems to be in line with the ECJ jurisprudence.

However, a possibility for EU national to work under labour contract in functions other
than the exercise of public administration is not separately and explicitly regulated, which
makes it difficult to monitor the practical implementation.

Persons in the public service are divided into two groups: civil (public) servants and
public employees. The Law on Public Service applies to some 60 000 public servants (of
which to some 30 000 statutory public servants) in about 800 government and municipal
institutions and bodies. The positions (posts) of the civil servants are grouped into categories
(A, B, C) and divided into 20 grades. Usually, the advertisements for the posts in govern-
ment/municipal bodies explicitly mention whether the post advertised is for the public ser-
vant or for SO called “public employee”.
24 790 public servants (not including statutory ones) were registered in the Register of Pub-
lic Servants by 31 December 2006.

Concerning the work conditions and social guarantees, there are some differences be-
tween public servants and persons employed under labour contracts in the public service.
First of all, the salaries of public servants are higher by virtue of qualification grade (the later
is not granted to persons working under labour contracts) and length of service. Public ser-
vants are entitled to additions to their salaries, additional holiday days. Also, they may re-
ceive supplements for performing additional functions (not enlisted in the description of the
post) for a period of one year.

Recent legal literature

Nothing to report.
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CHAPTER V. MEMBERS OF THE FAMILY

1. Residence rights

The Aliens’ Law of 2004 provides that the family members could be admitted together with

EU national or join him and stay in the Republic of Lithuania for the same period. The defi-

nition of EU national family member was slightly amended in 2006 and now covers (Art.

2(4) of the Aliens’ Law):

a) spouse or his unmarried partner with whom a registered partnership agreement is con-
cluded;

b) direct descendants below the age of 21 or dependent, including those of the spouse or a
person with whom partnership agreement is concluded;

¢) dependent relatives according to direct ascending line of the national of the EU Mem-
ber State, his spouse or a person with whom partnership agreement is concluded.

The draft amendments to the Aliens’ Law provided also that other persons can be recognised

as family members if:

a) at the time of departure they are dependent on the EU national or live in the same
household or due to serious health reasons require personal care of the EU national;

b) they are partners who have not concluded the partnership agreement, but are in a sta-
ble relationship.

However, this proposal to expand the definition of EU family member has not been adopted.
The amendments to the Law introduced in 2006 a new residence permit of EU national
family member that is issued for EU national family members who are third country nation-
als. They have to obtain this residence permit if they stay in Lithuania for a period of more
than 3 months within half a year. According to the legislation, in case of EU national who is
student, school pupil, intern or participant of vocational training, the only family members
who are third country nationals that would be entitled to EC residence permit are spouse or
registered partner, dependent children and relatives according to direct ascending line (Art.
101(3)). In case of permanent residence permit, family members of EU national who are
third country nationals are issued EU residence permit for 10 years and extended once this
period is over (Art. 104(5)). This differs from permanent residence for EU nationals, who are
not issued a residence permit, but instead a special certificate confirming their right to per-
manent residence. The Minister of Interior has to approve the format of such certificate, but
this has not yet been done by the end of 2006. All other conditions concerning the duration
of the residence permits apply to the family members of the worker on the same conditions
as for the worker himself.

The right of residence of the family member of EU national may be repealed on the
ground of national security or public order, or if the right of residence of EU national is re-
pealed, unless he has independent right of residence on other grounds. Previously, there was
also a ground of public health, but it was eliminated from the law with amendments of 2006.
Decisions on repealing the right of residence are taken by the Vilnius District Administrative
Court.

Due to amendments in the Aliens Law in 2006, former Article 105(5) was repealed. It
stated that family members of EU national who died without having acquired the right to
stay in the Republic of Lithuania shall be issued the EC permanent residence permit if the
EU national had lived in the Republic of Lithuania for the last 2 years or if he died in an ac-
cident at work or from a recognised occupational disease. Instead, other provisions were
introduced in order to align the legislation with the Directive 2004/38/EC. This includes
provisions concerning maintaining of the right to residence in Lithuania for family members
of the EU national. Right of residence is retained in the following circumstances (Art. 101%):

- when EU national dies or departs from Lithuania and his family member is a EU citizen
and complies with conditions of residence (is a worker, self-employed or a student)
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(this is not fully in line with the Directive 2004/38/EC because it requires compliance
with conditions in case of permanent residence only);

- when EU national dies and his family members are not EU citizens, if they have been
residing in Lithuania for at least one year before the death of his family member (in this
case they have to submit with the request for permanent residence permit, documents
proving their right to reside in Lithuania);

- when marriage is invalidated, terminated or registered partnership is terminated, if the
family member is EU citizen and complies with conditions of residence;

- when marriage is invalidated, terminated or registered partnership agreement is termi-
nated and the family member is not EU citizen, if marriage or registered partnership
lasted for not less than 3 years, including one year in Lithuania, or if the family member
has custody of the children of EU national or termination of marriage occurred due to
fault of the other spouse (EU national) (in this case they have to submit with the request
for permanent residence permit, documents proving their right to reside in Lithuania);
this situation is more limited than that allowed by the Directive (Paragraphs c-d of Art.
13(2)).

- when EU national dies or departs from Lithuania, the right is retained to his children
irrespective of citizenship and one of the parents taking care of them until completion of
started formal education programme.

This supplement to the Law addressed the gap in transposition of Directive 2004/38/EC.
The Aliens’ Law seems to provide for no specific distinction to the situation of family mem-
bers of EU national who are EU nationals and those, who are nationals of third countries as
concerns entry to the territory or e.g. as concerns work permits. However, from the legisla-
tion and in practice it is difficult to see how third country nationals (even though family
members of EU national) could be exempted from the general requirements applied to other
foreigners under aliens legislation (e.g. as concerns entry visas and in particular the situa-
tions when the third country national is a national of the country, included on the so called
“black list”). It would be advisable to include a special reference to third country nationals
who are family members of EU nationals in the aliens’ legislation, to ensure that they face no
problems while accompanying or joining the EU national in the Republic of Lithuania. Cur-
rently, family members of EU nationals, who are third country nationals, are issued multiple
visa (D). In order to obtain it, they shall submit to the visa services additional documents,
confirming his family relationship with the EU national, as well as documents, certifying that
EU national is intending to seek employment or engage in any other lawful activity in
Lithuania, also request of his family member — EU national to issue a visa, copy of his travel
document. During 2006, amendments to the legislation have been made, in effect of which
the condition of entry now explicitly mentions the possession of EU residence permit (which
is issued to third country nationals family members of EU citizens). This is already an im-
provement, however does not address the situation of family members who do not yet have
the permanent residence permit and are arriving for the first time with the EU national to
the country.

Moreover, the amendment of the Law also addressed the issue of the right of residence
for children or the parent who has actual custody of the children, irrespective of nationality,
if the children reside in the host Member State and are enrolled at an educational establish-
ment, for the purpose of studying there, until the completion of their studies.

The Order on Temporary Residence Permits of 2005 regulates the assessments of the
marriages of convenience. It may also apply to the EU nationals. The Order establishes the
rule that the marriages concluded within the last five years before applying for the residence
permit might be verified if there are serious grounds to believe that the marriage was con-
cluded out of convenience. The Order establishes the situations that may raise serious
grounds as concerns the marriage. If the foreigner is refused issuance/extension of the resi-
dence permit, repeated application can be submitted not earlier than after one year (para-
graph 41 of the Order). The provisions of the Order stating among the factors to determine
the convenience of the marriage the fact that the spouses have never met before the marriage
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(Section IV, paragraph 28.4), might be problematic in view of cultural traditions in some
nations and contemporary ways of communication (via internet). If there are serious
grounds to believe that the marriage is of convenience, the residence permit would be re-
fused or annulled. The supplements to the Aliens’ Law adopted in 2006 introduced the defi-
nitions of fictitious adoption and registered partnership of convenience (Art. 2(6) and 2(62)
respectively). Fictitious adoption is described as adoption procedure completed between a
Lithuanian citizen or legally staying foreigner and a foreigner who is non-EU national, when
it is performed with the objective of obtaining a residence permit in Lithuania without the
aim to create the legal effect of adoption. Registered partnership of convenience is described
as registered partnership between a Lithuanian citizen or legally staying foreigner and a
foreigner who is non-EU national, when it is concluded with the objective of obtaining a
residence permit in Lithuania without the aim to create the legal effect of registered partner-
ship. Definition of the marriage of convenience was already earlier established by the law.

Concerning the applicability of Akrich judgement, there are no explicit requirements in
the legislation requiring third country national who is EU citizen family member to have
been residing in the EU MSs. However, if the third country national was previously expelled
from Lithuania according to immigration rules, his entry to the country as a family member
of EU national may be problematic. Also, as concerns family members of Lithuanian nation-
als who are third country nationals, they have a right to EU residence permit when arrive to
Lithuania together with the Lithuanian citizen having exercised his right to freedom of
movement in the EU or to him from another EU Member State’s territory (Art. 101(2)). This
indirectly implies the requirement of previous stay in another EU country.

Miscellaneous (administrative practices, etc.)

According to the data of the Migration Department, from 1 January - 31 December 2005, 113
applications from EU and EEA nationals were received for family reunification reason. In
112 cases positive decisions were adopted. In comparison, 184 applications were received in
2005.

2. Access to work

Similarly, as the worker, his family members who intend to engage in employment are ex-
empted from the work permit. Situation of family members who are third country nationals
is not clear, as there is no specific reference to them in the rules for exemption from the work
permit.

3. Access to education (study grants)

Law on Higher Education of 21 March 2000 states that the order of studies of foreigners
shall be established by the educational institution in accordance with Government reso-
lutions (Art. 3(2)). Article 47(3) further provides that students shall be accepted, by way
of an open competition, to higher education establishments financed by the State in accor-
dance with subject areas, stages and forms. The grounds of undergraduate study selection
competition must consist of the results of secondary school graduation examinations of not
more than four subjects taught. Not more than two examinations or tests may be organised
by higher education establishments for identification of special abilities. If an institution
authorised by the Ministry organises and administrates an examination of a subject taught,
a higher education establishment shall not organise an examination or test of such subject.
According to the Law, the Ministry of Education and Science may establish higher education
establishment enrolment quotas and procedure for foreign citizens and persons without
citizenship whose studies are fully or partly compensated from the State budget. In addition,
upon the recommendation of the Ministry, the Government shall approve, the minimum
cost of studies for foreign nationals and persons without citizenship at Lithuanian State
higher education establishments (Art. 59(3)). The access of foreign students to studies of
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higher education is further detailed by the Government Resolution No. 235 of 28 February

2001 (new version of resolution of 1 May 2004). Pursuant to the resolution, foreigners may

be accepted to places funded by the state if they are:

1) persons of Lithuanian origin;

2) citizens of the country where Lithuanian citizens are studying on the same conditions as
applied to nationals of that state (reciprocity clause);

3) students with permanent residence permit in Lithuania.

In addition, there are established quotas for admission of foreigners to state-funded places.
The amendments to the resolution in 2004 introduced the provision that these rules do not
apply to EU/EEA nationals from the entry to the EU. However, it does not say anything
about their family members who are third country nationals. Thus EU national family
members who are third country nationals may not get access to state funded study place
automatically. Moreover, there may be obstacles for their studies until they obtain residence
permit in the country (e.g. within 3 months of their stay), because only persons who already
have residence permits are admitted for studies according to the resolution. By the end of
the year a new order of the Minister was pending concerning the studies of foreigners, in-
cluding EU nationals in state-funded places. However, when adopted, it will still not address
the study grants issue for EU nationals family members who are third country nationals.

Draft legislation, circulars, etc.

Draft order of the Minister of Science and Education was pending by the end of 2006 con-
cerning the Order on Admission of persons who acquired education abroad to fully or par-
tially funded by the Lithuanian budget studies in higher establishments of Lithuania (ap-
proved on 15 January 2007).

4. Other issues concerning equal treatment (social and tax advantages)

Family members of EU nationals are treated in the same way as EU nationals as concerns
social and tax issues. Concerning third country national family members, e.g. the Law on
Consular Fees of 23 June 1994 (as amended in 2005) provides in its Article 6(4) for an ex-
ception from the fee to the EU nationals as concerns the issue of visas to the family members
of the EU/EEA nationals.
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CHAPTER VI. RELEVANCE/INFLUENCE/FOLLOW-UP OF RECENT COURT
OF JUSTICE JUDGEMENTS

The practice of applying the European Court of Justice judgements in the courts of the Re-
public of Lithuania is still very underdeveloped. There have been no cases submitted by EU
nationals or decided concerning the freedom of movement of workers during 2006, as re-
ported by the administrative courts. None of the administrative courts in Vilnius, Kaunas,
Klaipeda, Siauliai and Panevezys cities or the Supreme Administrative Court has applied to
the ECJ for a preliminary ruling during the year. Resolution of the Council of Courts No. 12
of 17 June 2002 concerning a long-term training programme for judges envisages that train-
ing for judges of the first instance who are working for less than five years, also for judges of
appeals’ instance and the Supreme Court, as well as judges of administrative courts will
cover among other EU related issues, the free movement of persons and the right of estab-
lishment.

In the area of sports, the impact of the Bosman, Kolpak and Simutenkov rulings is lim-
ited in Lithuania. In football, the Regulations for 2006 Competitions approved by the
Lithuanian Football Federation on 17 March 2006 embody certain restrictions concerning
foreigners. Paragraph 36 of the Regulations states that “the number of foreigners in the ap-
plications by teams is not limited, but not more than 6 foreign citizens can play at the same
time within the composition of one team during the match”. Further restriction is financial,
stating that when a player who is a foreign citizen is being registered for competition, a regis-
tration fee of 6,000 Litas (approx. 1,740 euro) shall be paid (except when registration is for
participation in “A” league championship and Lithuanian Football Federation Cup competi-
tion). Fee collected according to the Regulations shall be used for development of youth
football in Lithuania. Even though the purpose of using the funds may be good, such finan-
cial obligation limits the possibility of engaging foreign players and is discriminatory with
regard to Lithuanian players. Moreover, special restrictions apply to youth players: players
below 18 years of age from a foreign country may be registered only if his arrival to Lithuania
was related to family reasons, not connected with football playing and upon the agreement
by the Lithuanian Football Federation (paragraph 135 of the Regulations). Also, players be-
low 18 years of age registered in Lithuania cannot transfer to a club of another country and
be registered in a national football association of that country without the consent of the
Lithuanian Football Federation (unless the player leaves Lithuania for family reasons unre-
lated to playing football). This provision is valid for professional as well as for amateur foot-
ball players. On the other hand, there are other restrictions also for Lithuanian players who
wish to engage in a foreign club. Pursuant to Regulations, a player may be registered in a
foreign club only if he obtained International Transfer Registration Certificate (IRTC). Ac-
cording to international system related to IRTC there are fixed transfer fees to be paid.

As concerns basketball, national federation is entitled to restrict the number of foreign-
ers playing in national competitions. For instance, not more than two foreign citizens are
allowed to register for each team for Lithuanian Basketball Federation Cup competition of I,
II and III stage and not more than 5 foreigners in IV and V stage competitions (Paragraph 4-
5 of the Regulations for Lithuanian Basketball Federation Cup competition) (in total 12 play-
ers can be registered for competition, thus not less than 7 should be of Lithuanian national-
ity). Previously, Latvians and Estonians did not fall under the definition of foreigner in this
context, but now the rules clearly specify persons of non-Lithuanian citizenship. The Regula-
tions of Lithuanian Women Basketball “A” League Championship, approved by the Presi-
dent of the League on 77 September 2006 also state that only two foreign players may be reg-
istered within a team and only when discharge certificate from the basketball federation of
the foreign country is obtained and certain fees and 500 Litas are paid (approx. 145 euro) to
the LBF (Paragraph 3.7. of the Regulations). No further specification as to what “certain
fees” mean is provided in the document. However, according to the information provided by
the LBF, up to 4 players of foreign citizenship could be registered for Lithuania’s Women
basketball league. All these decisions are adopted by common agreement between teams in
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the league. However, the restrictions applied in basketball and football competitions con-
cerning foreign players are not compatible with the Community law and the above men-
tioned judgements of the European Court of Justice (Bosman, Simutenkov). The Basketball
Federation is motivating the restrictions by the rules of FIBA Europe, which allows national
federations to apply such restrictions for foreigners, including the EU nationals, in the na-
tional championships.

Also, possible constrains to the freedom of movement in the sports’ sector as concerns
particularly basketball, can occur due to the requirement that the player must obtain a so
called Letter of Clearance in order to move from one club to another. This rule is embodied
in the Rules Regulating the Transfer of Players of 3 April 2003 (approved by the Conference
of Lithuanian Basketball Federation). According to the rules, if the player wants to move
from one club to another he should obtain a Letter of Clearance from his club. Before this
Letter is obtained the player is not entitled to play in the other team by the end of the current
season. The only reason for refusing the issuance of such a Letter is a valid contract between
the club and the player. The Letter provides the confirmation that the player has fully repaid
the organisation and has no valid contract. The scope of these payments is not clear because
the author of this Report does not have access to the contracts concluded between the clubs
and the players. However it may constitute a hindrance to the free movement of players.
Furthermore, when the player moves from sports’ school/club to the basketball club, the
club has an obligation to compensate the school for the preparation of the player. This rule
remains valid for up to four years from the graduation from sports’ school. The same rule
concerning the transfer of players applies in football sport. Even though this may be consid-
ered to represent an obstacle to the free movement of sportsman in the EU, the mentioned
rules derive from the provisions of FIFA rules, thus unlikely to be changed in Lithuania.

No specific explicit restrictions follow from the Regulations for the volleyball competi-
tions, but according to the information of Lithuanian Volleyball Federation foreign citizens
willing to participate in the official competitions organised by the LVF must have Transfer
Certificate of the International Volleyball Federation (this certificate involves fixed transfer
fee to be paid by the foreign club). By the end of the year, no foreigners have been participat-
ing in the competitions.
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CHAPTER VII. POLICIES, TEXTS AND/OR PRACTICES OF A GENERAL
NATURE WITH REPERCUSSIONS ON FREE MOVEMENT OF WORKERS

Third country nationals’ immigration for employment

3,342 requests to employ foreigners were received by Lithuanian Labour Office in 2006, out
of those 183 requests were for temporary employment of foreigners in Lithuania for 2007.
2,044 work permits were issued and 38 extended during 2006. The gender breakdown is
2,027 males and 55 females. Most of the foreigners were working in manufacturing (36%),
transport (34%), construction (20%) and service (9%) sectors. Foreigners arrived to Lithua-
nia from 29 countries, mostly from Belarus (37%), Ukraine (32%), Romania (14%), Russia
(4%), China (4%), USA (1%) and other countries (9%). Based on needs for qualified labour
force, 2,982 foreigners were employed in Lithuania, out of whom 718 (24%) were sent on
mission.22 However, this statistics does not cover labour migration of EU citizens, because as
of 2002 they are no longer required to obtain work permits.

Community citizens' priority

Nothing to report.

Changes in general immigration law affecting also Community workers
Nothing to report.

Emigration from Lithuania

Lithuania continued to experience a decrease in population, though on smaller scale during
the year. According to the Department of Statistics the number of persons who left for for-
eign countries to live there permanently or for a period longer than 6 months decreased
from 15,571 in 2005 to 10,329 in 2006. During 2006, little less Lithuanian nati