
 
 

 
 

REPORT 
on the Free Movement of Workers 

in Belgium in 2012-2013 
 
 
 

Rapporteur: Prof. Jean-Yves Carlier 
University of Louvain and University of Liège, and 

Gautier Busschaert and Jean-Pierre Jacques 
University of Liège 

 
 
 
 

July 2013 
 

  



 
 

Contents 
 
 
Introduction  
Chapter I  The Worker: Entry, residence, departure and remedies  
Chapter II Members of the family  
Chapter III  Access to employment  
Chapter IV  Equality of treatment on the basis of nationality 
Chapter V Other obstacles to free movement of workers 
Chapter VI Specific issues 
Chapter VII  Application of transitional measures  
Chapter VIII Miscellaneous 
 
 
 



BELGIUM 

3 
 

LIST OF ABBREVIATIONS 

CAD Council for Aliens Disputes (see CCE) 
CCE Conseil du contentieux des étrangers (Council for Alien Disputes) 
C.D.E. Cahiers de droit européen 
C.D.S. Chronique de droit social 
CE Conseil d’État (Council of State, Supreme administrative court in 

Belgium) 
C.E.D.H. Convention européenne de sauvegarde des droits de l’homme et 

des libertés fondamentales 
C.J.C.E. Cour de Justice des Communautés Européennes (= ECJ) 
CJEU Court of Justice of the European Union 
C.J.U.E. Cour de Justice de l’Union européenne (= CJEU) 
CPAS Centre Public d’Action Sociale (Public Center for Social Assistan-
ce) 
C.T. Cour du Travail (Industrial Court) 
ECHR European Convention of Human Rights 
ECJ European Court of Justice 
E.T.L. European Transport Law 
GOA Governmental Office for Aliens 
J.D.E. Journal de droit européen (= J.T.D.E. before 2008) 
J.T. Journal des tribunaux 
J.T.T. Journal des tribunaux du travail 
L.E. Loi relative aux étrangers (Aliens law of 1980 as amended) 
M.B. Moniteur Belge 
R.D.E. Revue du droit des étrangers 
R.D.C. Revue de droit commercial 
Rev. b. sec. soc. Revue belge de sécurité sociale 
Rec. Recueil 
Rev. not. b. Revue du notariat belge 
Rev. trim. dr. fam. Revue trimestrielle de droit familial 
Rev. trim. dr. eur.  Revue trimestrielle de droit européen 
Rev. trim. D.H. Revue trimestrielle des droits de l’homme 
TCN  Third-country nationals 
T.T. Tribunal du travail (Industrial Tribunal) 
T.R.V. Tijdschrift voor rechtspersonen en vennootschap 
T.Vreemd. Tijdschrift vreemdelingen recht 
R.W. Rechtskundig Weekblad 

 

Note 
When reading the report directly on a computer connected to internet, there are direct links 
to the sources that are written in blue-grey.  
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Introduction and Summary of the Main Issues 

PAST 

Reinforced by the presence of European institutions in Brussels, Belgium has a long experi-
ence in matters of free movement of European citizens and their family members. 

Many established rights (‘acquis communautaire’) were no longer a concern. However, 
due to the political and economic crisis, it could change.  

2012 

Law 

Since the federal parliamentary elections of June 2010 and throughout 2011, Belgium was in 
a crisis until the set-up of a new government on 6 December 2011. After this political crisis 
the new government had to face the economic crisis. For those two reasons the government 
took different measures giving the assurance that there is a fight against fraud and abuse by 
immigrants, including EU citizens.  

As a consequence one may note the withdrawal of two ‘acquis’ which were a symbol of 
Belgium as the better student of the EU class of free movement.  

 
1) End of the prevention of reverse discrimination by the assimilation principle 
This principle made an assimilation, for family reunification, between a Belgian and an EU citi-
zen who uses free movement. By the Law of 8 July 2011, the conditions for family reunification 
with a Belgian are not anymore the same as for family reunification with an EU citizen but are the 
same as for family reunification with a TCN, for instance through a condition of sufficient means 
of subsistence. This led, in 2012, to many decisions refusing the right of residence for family 
members of Belgians (Chapter II, 1). 

 
2) The extension of the limit for accession to the permanent residence from 3 to 5 years 
By law of 4 December 2012, a new Belgian Citizenship Code was adopted. The title of the law 
reads as follows: ‘law amending the Belgian citizenship Code in order to make the acquisition of 
Belgian nationality neutral from the viewpoint of immigration’. Access to Belgian nationality is 
not so easy anymore and, for instance, the time-limit before the application nationality is raised 
from 3 to 5 or 10 years. As a consequence the time-limit for access to permanent residence for EU 
citizens is raised from 3 to 5 years by a law of 28 June 2013 (entry into force on 11 July 2013). 

 
One may note that these two evolutions are not in opposition with EU primary and secondary 
law. However one may also wonder if such a regression in the transposition of EU law 
would not be in contradiction with a general principle of standstill in the ‘acquis communau-
taire’. The ECJ uses largely the principle of standstill in the interpretation of the EU-Turkey 
Agreement (for instance Dereci). The difference is that this principle of standstill is expressis 
verbis in the Agreement. It is not so in the Directive 2004/38 with the ‘more favourable na-
tional provisions’ (art. 37). But, for permanent residence, this could be read in the light of 
recital 17 recalling that ‘Enjoyment of permanent residence by Union citizens who chose to 
settle long term in the host Member state would strengthen the feeling of Union citizenship 
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and is a key element in promoting social cohesion, which is one of the fundamental objec-
tives of the Union.’ Belgium has maybe lost the key of the common house. (chapter I, 6) 

Practice 

1. As a consequence of the economic crisis, the fight against fraud and use of social bene-
fits or assistance by aliens, including EU citizens, was strengthened. In 2012, close to 
2000 cases of revocation of EU citizens’ residence permits for reasons of unreasonable 
burden were reported (chapter I, 3.2.2.). 

2. As a consequence of the political crisis, the city of Antwerp is governed by the Flemish 
nationalist party (N-VA). The municipality wanted to impose a new tax on residence 
permits, including for EU citizens. The decision was quashed by the Governor of the 
Province; mainly on the basis of the non-discrimination principle in the free movement 
of EU citizens (chapter 1, 3.2.1.).   

3. The question of students from others member States, mainly France and The Nether-
lands, is still a challenge for Belgium, to comply with the free movement of students ob-
ligations (chapter VI, 5). 

Case Law 

The general question of the limited control of legality by the Council for Aliens Dispute 
(Conseil du Contentieux des étrangers) is still a problem and should be clarified by a pre-
liminary ruling (chapter I, 7). 
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Chapter I 
The Worker: Entry, Residence, Departure and Remedies 

SUMMARY 

Acquis 

In Belgium, entry, residence and departure, are regulated by the Aliens law of 1980 (Law of 
15 December 1980 on access to the territory, residence, establishment and removal of for-
eigners, hereafter ‘Aliens law’). 

This law has been amended more than 20 times since 1980 and 7 times only in 2012. It 
contains a section on Entry (Chapter II, Title 1: ‘Access and short stay’) and a section on EU 
citizens (Chapter I, Title 2: ‘Foreigners EU citizens and members of their family and for-
eigners members of the family of a Belgian national’). This last section’s title shows there 
was a particularity in Belgium: in order to avoid reverse discrimination, a Belgian citizen’s 
family member had the same rights as an EU citizen’s family member (Principle of Assimi-
lation). However, this changed in 2011. The law adopted on 8 July 2011 (M.B., 12 Septem-
ber 2011) modifying the Aliens law of 15 December 1980 and relating to family reunifica-
tion conditions puts an end to the Assimilation Principle which was granted to Belgian citi-
zens’ family members (infra, ch. II).   

No specific formalities are required for an EU citizen to enter or reside in Belgium. The 
EU citizen is automatically registered and a registration card is delivered by the local ad-
ministration (for a specimen of the electronic card, see Alien EU card). No ‘professional 
card’ is required for employed or self-employed activities.   

A Belgian’s or EU citizen’s family members who are third-country nationals (TCNs) 
will usually need a visa to enter. This requirement is not absolute, as denoted in the MRAX 
case (ECJ, judgment of 25 July 2002, MRAX, C-459/99). 

All EU citizens have the right to vote and stand as candidates in municipal elections. The 
right to vote (but not the right to stand as a candidate) in municipal elections has also been 
extended to TCNs under specific conditions related to duration of residence. 
2012 

Three issues, one at the entry, one at the exit and one about permanent residence, may be 
underlined in 2012.  
 
1. Entry 
Since the municipal elections of 2012, a big city in the Flemish part of the country is gov-
erned by the Flemish nationalist party (N-VA). The municipality of Antwerp decided to im-
pose a tax on residence permit of 250 € to any foreigner, including EU citizens. But the Gov-
ernor of the Province quashed this regulation noting in her motivation that ‘on the basis of 
the TFEU, the Charter of Fundamental Rights, the Directive and the case-law of the Court of 
Justice, the charges of €250 per person constitute, for the EU citizen, a direct discrimination 
on ground of nationality, which cannot be justified and moreover, an unlawful impediment to 
the right of the EU citizen to move and reside freely’ (infra, 3.2.1).  
 

http://www.ejustice.just.fgov.be/cgi_loi/change_lg.pl?language=fr&la=F&cn=1980121530&table_name=loi
http://www.ejustice.just.fgov.be/cgi_loi/change_lg.pl?language=fr&la=F&cn=1980121530&table_name=loi
http://reflex.raadvst-consetat.be/reflex/pdf/Mbbs/2011/09/12/119636.pdf
http://reflex.raadvst-consetat.be/reflex/pdf/Mbbs/2011/09/12/119636.pdf
http://www.ibz.rrn.fgov.be/fileadmin/user_upload/CI/carte_electronique_pour_etranger/fr/6_documentation/cie_E_recto.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61999CJ0459:EN:HTML
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2. Exit 
In 2012 there was a notable increase of the number of revocation of EU citizens’ residence 
permit for the reason that they unreasonably burden the social assistance system: 1918 cases 
were reported (infra, 3.2.2). 
 
3. Permanent residence 
This will be for the 2013 report, but it is important to note already in this report: in Belgium 
the continuous period of residence to give access to the permanent residence was of 3 years 
instead of 5 years. By a law of 28 June 2013, this will come to an end on 11 July 2013, and 
the period needed will be of 5 years.  

1.  TEXTS IN FORCE 

The Directive 2004/38/EC was transposed in Belgian legislation by a law adopted on 
25 April 2007 modifying the Aliens law of 15 December 1980. This law was published in 
the Official Journal (Moniteur belge) on 10 May 2007 and entered into force on 1 June 2008. 
Generally speaking, the Directive 2004/38/EC was well implemented. 

2.  IMPLEMENTATION OF SPECIFIC PROVISIONS FOR WORKERS 

1.1  Article 7 of Directive 2004/38 

Since this part refers to the same Articles mentioned in last year’s Report, the content is still 
valid: 
 

‘Article 7 (1a) was transposed by Article 20 of the law adopted on 25 April 2007 modifying the 
Aliens law of 15 December 1980. This law entered into force on 1 June 2008 (annex n° 42 of the 
2008 Report). It is Article 40 §4, 1° of the Aliens law. 
Article 7 (3 a-d) was transposed by Article 27 of the same law. It is Article 42bis of the Aliens 
law. There is no Article 8(3a) in the Directive 2004/38: consequently, it is assumed that Article 8 
(3a) refers to Article 8 (3), 1st indent. This provision is transposed in Belgian law by Article 19, 
§4, 1° of the Aliens law. Article 14 (4 a-b) was transposed by Articles 26, 27 and 28 of the law. It 
is Articles 42bis, 42ter, and 42quater of the Aliens law. Article 17 was transposed by Articles 29 
and 30 of the same law. It is Articles 42quinquies, and 42sexies of the Aliens law. The Law states 
that a three-year period (formerly five) is enough to receive permanent residence (Article 
42quinquies, §1 of the Aliens law). The period of five years is still required for a student. This pe-
riod was changed to a three-year period for a permanent residence because a three-year residence 
is enough to apply for Belgian nationality.’ 

 
With the vote of the new law modifying the Belgian citizenship code on 4 December 2012, 
the waiting period to apply for Belgian nationality is extended to five years instead of three 
years. Consequently, the waiting period to apply for permanent residence could be extended 
from three to five years as well. This was not a point of discussions during the debate for the 
new Belgian citizenship code and there was no draft in this sense1. But in a general Program 

                                                      
1  Informations relating to the Belgian citizenship code modifications will be developed hereafter (Chap. I, 6).  

http://www.ejustice.just.fgov.be/cgi_loi/loi_a.pl?language=fr&dt=LOI&chercher=t&choix1=ET&fr=f&choix2=ET&numero=11&table_name=LOI&fromtab=loi_all&imgcn.x=43&DETAIL=2007042549/F&nm=2007000465&imgcn.y=14&ddda=2007&sql=dt+contains++%27LOI%27+and+dd+=+date%272007-04-25%27and+actif+=+%27Y%27&rech=21&tri=dd+AS+RANK+&trier=promulgation&dddj=25&cn=2007042549&row_id=1&caller=image_a1&dddm=04&la=F&pdf_page=2&pdf_file=http://www.ejustice.just.fgov.be/mopdf/2007/05/10_3.pdf
http://www.ejustice.just.fgov.be/cgi_loi/loi_a.pl?language=fr&dt=LOI&chercher=t&choix1=ET&fr=f&choix2=ET&numero=11&table_name=LOI&fromtab=loi_all&imgcn.x=43&DETAIL=2007042549/F&nm=2007000465&imgcn.y=14&ddda=2007&sql=dt+contains++%27LOI%27+and+dd+=+date%272007-04-25%27and+actif+=+%27Y%27&rech=21&tri=dd+AS+RANK+&trier=promulgation&dddj=25&cn=2007042549&row_id=1&caller=image_a1&dddm=04&la=F&pdf_page=2&pdf_file=http://www.ejustice.just.fgov.be/mopdf/2007/05/10_3.pdf
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Law (Loi Programme of 28 June 2013, M.B., 1 July 2013), the waiting period is extended to 
5 years. This will enter into force on 11 July 2013.  

The law adopted on 8 July 2011 (M.B., 12 September 2011) modifying the Aliens law of 
15 December 1980 and relating to family reunification conditions entered into force on 22 
September 2011. 

This law of 2011 did modify Articles 40bis, 42ter, 42quater and 42septies of the Aliens 
law. These provisions previously allowed authorities to withdraw the residence permit of an 
EU citizen’s family member within the first two years of its delivery. Since 2011, these pro-
visions extend the withdrawal period of the given residence permit to first three years fol-
lowing its application. According to Articles 42ter, and 42quater, §1, al. 2,  withdrawal of 
the residence permit can also occur from three to five years after the recognition of the right 
of residence, if a situation of convenience is proven. 

About the family members (Dir. 2004/38, art. 7 §1, d), the law of 2011 did reaffirm the 
Assimilation Principle for the family members of a Belgian who did not use free movement. 
But it was significantly altered (see Chapter II, 1). Indeed, whereas in principle a Belgian 
citizen’s family member is still assimilated to an EU citizen’s family member, the conditions 
under which its residence permit can be withdrawn are similar to those applicable to a TCN’s 
family member. Therefore, the Belgian specificity of assimilating a Belgian citizen’s family 
member with a European citizen’s family member who did move within the EU no longer 
exists in practice since September 2011. This opens the door to new reverse discriminations 
(see infra, Chapters II). 

1.2.  Article 24(2) of Directive 2004/38 

Article 24(2) of Directive 2004/38 was implemented by the law adopted on 19 January 2012 
(M.B., 17 February 2012, p. 11422).  

As already stated in advance in the last year report, two mains problems should be men-
tioned. 
1. The implementation has been made through a modification of the legislation on recep-

tion of asylum seekers in Belgium while Article 24(2) of the Directive concerns EU citi-
zens. One finds regrettable that the right to social assistance has been restricted for all 
EU citizens in a law specifically aimed at the reception of asylum seekers in Belgium. 

2. The implementation is not entirely correct since the legislator did not implement Article 
24(2) as a whole. 

 
Indeed, the words ‘for studies, including vocational training, consisting in student grants or 
student loans to persons other than workers, self-employed persons, persons who retain such 
status and members of their families’ of Article 24(2) of the Directive have not been imple-
mented in art. 12 of the law dated 19 January 2012 which provides: 
 

‘By derogation to the provisions of this law, CPAS [the centers which manage social assistance in 
Belgium] shall not be obliged to confer entitlement to social assistance to EU citizens and their 
family members during the first three months of residence or, where appropriate, the longer pe-
riod provided for in Article 14(4)(b), nor shall it be obliged, prior to acquisition of the right of 
permanent residence, to grant maintenance aid’. 

 

http://reflex.raadvst-consetat.be/reflex/pdf/Mbbs/2011/09/12/119636.pdf
http://reflex.raadvst-consetat.be/reflex/pdf/Mbbs/2012/02/17/120762.pdf
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A circular of the Ministry for social integration of 28 March 2012 clarifies that the three-
month period runs from the moment the ‘certificate of registration application’ is issued. EU 
citizens may claim for social assistance when this period of time elapses or if they acquire 
the right to stay for more than three months on Belgian territory before that date. A con-
trario, jobseekers are denied the right to social assistance for the whole time during which 
they seek employment in Belgium, although they can still fall back on the right to social 
integration once they receive their certificate of registration. The Circular also defines main-
tenance aid by referring to the preparatory work of the Parliament and the Citizens Rights 
Directive as any social assistance in the form of maintenance aid for studies, including voca-
tional training, consisting in student grants or student loans, that the CPAS might grant as a 
complement to the ‘revenu d’intégration sociale’ or its equivalent. Maintenance aid so de-
fined will be refused to EU citizens until they acquire the right of permanent residence. Nev-
ertheless, so as to comply with the Citizens Rights Directive, the circular of 28 March 2012 
specifies that the restriction regarding maintenance aid only concerns persons other than 
workers, self-employed persons and their family members.  

Controls operated on EU citizens who have lost their right to stay are still into force. As 
mentioned in the last year report: 

 
‘These citizens cannot claim the right to social integration or the right to social assistance. A cir-
cular of the Ministry for social integration of 29 June 2011 invites the CPASs to regularly check 
the status of their beneficiaries and inform them that claiming social assistance might jeopardise 
their right to stay on Belgian territory. In this regard, a data exchange system was set up between 
the Ministry for social integration and the Alien’s office, in particular regarding EU jobseekers 
claiming social support. The Alien’s office could then use such data as a basis for further investi-
gation which might lead to an order to leave Belgian territory. This order cannot be taken on the 
grounds that the jobseeker has become an unreasonable burden on social assistance. The period of 
time during which the jobseeker was on social benefit may however provide the Alien’s office 
with clues as to whether the jobseeker still has a chance to be hired, since the longer the unem-
ployment, the less likely she/he is to find a job. Once such order is issued, the jobseeker who re-
sides illegally in Belgium loses all the aforementioned social benefits, except the right to urgent 
medical care, a right which, paradoxically, was not available to him so long as he stayed in Bel-
gium legally…’ 

 
In his 2012 report for the Governmental Office for Aliens (GOA, Office des étrangers), the 
General Director put a special point (and it is the second point) in his introduction that reads 
as follows (p. 13):  
 

‘Since 2011, the Aliens Office (GOA) receives information from the social integration service 
(SPP intégration sociale) of the Crossroads Bank for social Security (Banque Carrefour de la Sé-
curité sociale). Almost every month, the GOA thus receives a list of EU citizens and members of 
their family who represent an unreasonable burden for the social security system. This is the case 
when an EU citizen benefits from an integration income or equivalent income since at least three 
months. 

 
In addition, in 2012, the GOA has received the authorisations necessary to access DOLSIS. 
That is a web application allowing checking how much time an agent has worked. The na-
tional Office for social Security (ONSS) manages that application, which will allow better 
detection of false salaried worker contracts. 

http://www.mi-is.be/be-fr/cpas/les-etrangers
http://www.mi-is.be/be-fr/cpas/les-etrangers
http://www.mi-is.be/be-fr/cpas/les-etrangers
https://dofi.ibz.be/sites/dvzoe/FR/Documents/2012_FR.pdf
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Besides, the GOA also receives information from the national Institute for social insur-
ance of self-employed workers (INASTI) on potential cases of false self-employment. Those 
files are examined and in case of fraud, residence permits are withdrawn.  

Finally, it happens that EU citizens stop working when they have acquired a sufficient 
amount of working days to get unemployment benefits. The GOA can however put an end to 
their residence if they have worked for less than a year. So as to reduce all the more the 
budgetary burden for social security, an exchange of information between the national Office 
for employment (ONEM) and the GOA will be considered in 2013.  

That exchange between the different services has allowed the EU section of the GOA to 
proceed with the withdrawal, in 2012, of a great number of residence documents of EU citi-
zens who represented an unreasonable burden for the social security system.’ (see also, infra, 
3.2.2)  

3.  ENTRY, RESIDENCE AND DEPARTURE 

3.1.  Entry 

The EU citizen has just to prove his citizenship by a national I.D. or passport. If it is not 
possible, the website of the GOA says: ‘Attempt to establish in another way that you are 
entrusted with the right to move and reside freely on the territory of the Union. Present for 
instance an outdated identity document or a residence permit delivered by another Member 
State’.   

Specifically regarding visa issue for family reunification, see infra, Chapter II, 2. 

3.2.  Residence and Departure 

3.2.1. Tax on residence permit 

On 25 February 2013, the City of Antwerp decided to impose a tax to any foreigner includ-
ing EU citizens who wanted to register at the local administration. From 17 € in the past, the 
tax would be 250 € for aliens. The argument raised by the authorities was that such amount 
was necessary to cover administrative fees. Exceptions were created for students, asylum 
seekers and third country nationals who did acquire long term residence status in another EU 
Member State. 

On 29 March 2013, this decision was suspended by the governor of the Province, as the 
tutor of authority on local administration. The decision to suspend the new tax is based on 
art. 45 and 20 TFEU, on art. 7, 1, c) and 8, §3 of the 2004/38 Directive and on the Directive 
2003/109/EC on the Status of third-country nationals who are long-term residents as well as 
on the case law from the ECJ and the ECHR.  

The Governor grounds her decision on Gravier (283/83), Verkooijen (C-388/01), Com-
mission v. Italy (C-542/09), Metock (C-162/09). Here follows the main arguments relating to 
EU law raised by the Governor in her decision:2 
 

                                                      
2  Free translation by us.  
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‘Concerning compliance with EU law 
Considering that the list of exemptions as well – mentioned in article 3, which focuses on the 
principle of equality and the principle of legality in fiscal matters, which also provides that one 
has to strictly interpret taxation regulations – should be an exhaustive list, is, for different reasons, 
unlawful, because incomplete and therefore in conflict with at least EU law: 
a. According to the text of the regulation, only foreign students who made a request through the 
‘associatie Universiteit Antwerpen & Hogescholen Antwerpen (AUHA)’ are exempted.  
This exemption is justified by ‘considerations such as the fact that their stay is, for many of them, 
of short duration and that the administrative preparations for the registration are mainly carried 
out by the ‘associatie’ services. Moreover, this is part of the policy of the city that wishes to ap-
pear as an internationally renowned student city’. 
According to paragraph 29 of the reaction note (Kherbache) ‘it is obvious that if another student 
or another research worker presented themselves with prepared documents and did not represent 
any paperwork overload, an exemption will also be applied to these people’. 
This possible exemption granted to students and research workers (furthermore, article 3 found in 
the text of the regulations does not say anything related to the ‘foreign research workers’ who ask 
for a registration through an institute of the AUHA) who make a request through another educa-
tion or research institute (for instance the Institute for Tropical Medicine, Lessius…) is not stated 
in the text of the regulation.  
This means an illegal violation of the principle of equality of students (and researcher workers) 
and education as well as research institutes depending on the institute in which they study. Stu-
dents are also entitled to equal treatment. Moreover, the produced argumentation concerns nation-
als from third countries who acquired the status of long-term resident in another EU Member 
State (see later on, also for research workers (cf. Directive 2005/71/EC- en students (cf. Directive 
2004/114/EC). 
This exemption a fortiori applies to students and research workers who are nationals from one of 
the EU member states. On the basis of articles 18, 21, 45, 49, 56 TFEU, article 45, paragraph 
1 of the Charter of the Fundamental Rights of the EU and articles 7, 1c and 8, 3, in fine Di-
rective 2004/38/EC concerning the freedom of movement and residence within the territory 
of the Member States for the citizens of the Union and their family members, students and 
research workers who are citizens of the Union have the right to move and reside freely 
within the territory of any of the Member States just like any other national of a EU Mem-
ber State and without any discrimination based on nationality. Citizens of the Union cannot 
be treated less favourably than nationals (students) from third countries who acquired the 
status of long-term resident in another EU Member State.3 
b. According to article 3 of the regulation ‘nationals from third countries who acquired the status 
of long-term resident in another EU Member State or through one of their family members’ are 
exempted from public charges. 
Surprising is that this exemption applies to third-countries nationals indeed but does not apply to 
citizens of the Union. The city even explains in the reaction note that the liability of the EU citi-
zens to the payment of the public charges when they – as newcomers – register for the first time 
in the city of Antwerp does not represent a violation of the EU law.  This regulation – also con-
trary to EU law related to the prohibition on discrimination – absurdly implies that a Dutch, a 
French, a German… in other words a national of any EU Member State asking for a first registra-
tion in Antwerp has to pay public charges whereas an Afghan citizen for example who acquired 
the status of long-term resident is exempted from these public charges. These third-countries na-
tionals thus form a category that is being treated more favourably than Citizens of the Union. This 
difference of treatment does not pass the principle of EU law on non-discrimination test.4 

                                                      
3  We put in bold.  
4  The authors of the present report note that this could be disputed on the basis of Vatsouras.  
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As previously mentioned, the city justifies this regulation by referring – and rightly so –  to the 
judgement of the 26 April 2012 of the Court of Justice in which the Netherlands had been con-
demned for levying exaggerated and disproportionate public charges which represent a barrier to 
effectively applying the conferred rights in Directive 2003/109/EC. Thanks to a thorough analysis 
of the Dutch legislation (The law on Foreigners and particularly the Foreigners Decree) the latter 
forming the basis of the aforementioned case, EU citizens seem to be exempted from aforemen-
tioned public charges. In the Netherlands the public charges are payable by third-countries nation-
als. Moreover the Dutch Foreigners Decree provides – through a large variety of rates – exemp-
tions and / or reduced rates for some categories of third-countries nationals so as to fulfil its inter-
national duties. 
Moreover the city itself seems to suggest that – through the phrasing of the exemption – the im-
posed charges ‘are exaggerated and unreasonably high’. That was precisely the reason why the 
Court of Justice considered some terms of the Dutch Foreigners Decree in conflict with EU law. 
c. The non-exemption of EU citizens is in conflict with EU law.5 On the basis of article 21 
TFEU, art.45, paragraph 1 of the Charter every citizen has the right to move and reside freely 
within the territory of the Member States. Directive 2004/38/EG provides the conditions related to 
the enjoyment and the exercise of this right. The directive enables the host Member State to re-
quire the EU citizen residing for more than three months to register with the relevant authorities. 
These concerned authorities have the duty to directly issue a registration certificate (art.8, para-
graph 2). This document shall be issued free of charge or for a charge not exceeding that imposed 
on nationals for the issuing of similar documents (article 25, paragraph 2). The imposed charges 
by the city as well as the distinction made between paperwork overload or – costs linked to the 
registration and to the registration certificate contradict – if not with the letter – at least the spirit 
of aforementioned directive. The purpose of this directive is – according to the introductory part – 
to facilitate the freedom of movement and residence and this way to strengthen the European Un-
ion itself. A restrictive interpretation of the directive is therefore not possible. Moreover, one can-
not deny – according to the settled case-law of the Court of Justice - the efficiency of the provi-
sions (ECJ, 7 October 2010, Lassal, C-162/09). Apart from discriminatory provisions, impedi-
ments to the right to move and reside freely going beyond the conditions listed in the directive, 
are not authorized either (ECJ, 14 October 2008, Grunkin and Paul C-353/06). Because of the 
regulation on public charges, from 2 May 2013 on, a Dutch family with two children over the age 
of 12 would have to pay € 1.080 (whereas a similar Belgian family would pay € 80), which can 
lead to the conclusion that there are indeed discriminatory impediments to the right of to move 
and reside freely.  
Unequal treatment of EU citizens can only be justified if it is based on objective grounds, which 
are distinct from the nationality of the person and are linked to the legitimate/lawful objectives of 
the national law. The justification of the regulation of the public charges cannot be regarded as 
such. 
 
Processing fees or similar charges have not been accepted as grounds for unequal treatment since 
the judgement of the Court of Justice of 13 February 1985 (Gravier v the City of Liège, 293/83). 
This is also the case for administrative charges (ECJ, 26 January 1999, Terhoeve, C-18/95). 
 
Moreover, and without prejudice to the previous grounds, one could wonder which costs for the 
City of Antwerp go together with the control or satisfy the conditions, as mentioned in article 8 of 
aforementioned Directive 2004/38/EG (for example being able to present a valid identity card or 
passport, a confirmation of engagement from the employer or a certificate of employment, or 
proof that they are self-employed persons).  
 

                                                      
5  We put in bold.  
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Again, if third-country nationals who acquired the status of long-term resident in another EU 
Member State must be exempted as a result of the condemnation of the Netherlands for levying 
exaggerated and disproportionate public charges, it must then a fortiori be the case for EU citi-
zens. To put it briefly, on the basis of the TFEU, the Charter of Fundamental Rights, the Di-
rective and the case-law of the Court of Justice, the charges of €250 per person constitute, 
for the EU citizen, a direct discrimination on ground of nationality, which cannot be justi-
fied and moreover, an unlawful impediment to the right of the EU citizen to move and re-
side freely.6  
 
d. These exemptions mentioned in article 3 of the regulation on charges, are not complete either, 
now the justification of these charges for third-country nationals who acquired the status of long-
term resident in another EU Member State or one of their family members, also applies to quite a 
lot of other people who in order to have the right to stay, can refer to other European norms, such 
as the directive on family reunification (2003/86/EC), victims of trafficking in human beings (Di-
rective 2004/81/EG), people requiring subsidiary protection (Directive 2004/83/EC), students (Di-
rective 2004/114/EC); research workers (Directive 2005/72/EC), highly-skilled labour migrant, 
the European blue card applicants (Directive 2009/50/EC), labour migrants with a combined au-
thorization (Directive 2011/98/EU); 
 
Considering that, as shown in details, the regulation on public charges of the City of Antwerp re-
lating to the registration of newcomers of foreign origin, insofar it can also be applied to EU citi-
zens and third-country nationals who on the basis of the EU law have the same rights – constitutes 
an obvious violation of the EU law;’ 

 
For further developments on this question, see: 
H. VERSCHUEREN, ‘Het Antwerpse retributiereglement voor ‘nieuwkomers van vreemde 

origine’: een juridische analyse vanuit het migratierecht’, Tijdschrift voor vreemdelin-
genrecht, 2013, n°2, p. 118. 

 
3.2.2. End of residence due to social assistance 

Article 42 bis of the Aliens Law provides that it may be put an end to the residence permit of 
an EU citizen if he does not fulfil the initial conditions or if he represents an unreasonable 
burden for the social assistance system.   

In 2012 the GOA did put an end to the right of residence of 2.407 EU citizens (it was 
1542 in 2011) and, among them, to 1918 for unreasonable burden (GOA, 2012 report, p. 
104). 
 
  

                                                      
6  We put in bold.  

https://dofi.ibz.be/sites/dvzoe/FR/Documents/2012_FR.pdf
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This figure shows the top 10 of nationalities from EU citizens who did lose the right of resi-
dence for unreasonable burden. 

 
 
According to investigations made at the office of the prosecutor for labour tribunals (audi-
torat du travail), practice and case-laws show that the residence permits of EU citizens ap-
plying for social allowances are withdrawn after six months, even if some of them only need 
this social help temporarily in order to face occasional problems in their lives such as preg-
nancy, illness or car incident with physical consequences or damages. Consequently, social 
allowances are not provided anymore by CPAS (Centre Public d’Action Sociale, Public Cen-
ter for Social Assistance) since the EU citizen did not have any residence permit on the terri-
tory. Some CPAS decided to stop to provide social allowance to EU citizen based on the fact 
that such EU beneficiary has become an unreasonable burden on social assistance without 
any administrative decision withdrawing the residence permit. 

Only few EU citizens challenged the decision of refusal to continue providing social al-
lowances. Constantly, labour tribunals deny to CPAS the right to stop providing social al-
lowances to EU citizens without any administrative decision withdrawing the residence per-
mit.  This situation appears to be in conformity with Martinez Sala (C-85/96) where ECJ 
stated that ‘Community law precludes a Member State from requiring nationals of other 
Member States authorised to reside in its territory to produce a formal residence permit is-
sued by the national authorities in order to receive a child-raising allowance, whereas that 
Member State's own nationals are only required to be permanently or ordinarily resident in 
that Member State’. 

This appears to come from a lack of information for EU citizens when receiving social 
allowances. Practice shows that this problem is different according of the importance of the 
CPAS. In big cities like Brussels, Liège, Antwerp or Ghent, CPAS have a legal team which 
can give legal advices to the committee in charge of whether according or refusing social 
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allowances. Practice shows that most of the problems occur in very small CPAS where there 
is no legal service helping the committee.  

Since not providing all the information about the consequence applying for social allow-
ances benefits may have consequences on the right of residence of EU citizens, it is sug-
gested that the Commission should provide Members States with a guide containing all the 
information for citizens who apply for social benefits in a host country.  

As it appears that CPAS did not appreciate the EU citizen situation in concreto when 
stopping to pay social allowance, it is suggested that GOA could request the local admini-
stration to convoke the EU citizen and to investigate on his/her concrete situation and on 
his/her alleged dependence to social assistance before deciding to withdraw his/her residence 
permit. 
 
3.2.3 Permanent residence and procedural safeguards 

In 2012, some cases raise interesting issues regarding procedural safeguards applicable to 
EU citizens in Belgium when they want to lodge an action in front of the Council for Aliens 
Disputes (CAD). Here is an example. 

A Polish citizen received, on 14 August 2007, a one year residence permit as citizen 
from a new member state during the transitional period. This first residence permit was valid 
until 13 August 2008. On 6 May 2009, he claimed for an attestation of registration as self-
employed worker and received it on 8 June 2009. In March 2012, Governmental Office for 
Aliens (GOA) decided to withdraw the attestation of registration since it appears that he was 
not recorded as self-employed worker and he received social benefit since August 2010. The 
applicant challenged the decision in front of the CAD alleging that he was entitled to achieve 
permanent residence in Belgium being regularly and continuously for three years as stipu-
lated in art. 42quinquies of the Aliens law (see supra, chap. I, 2). CAD decided on 31 July 
2012 that the applicant could not prove the uninterrupted stay for three years since he could 
not prove the renewal of his residence permit from 13 August 2008 to 6 May 2009. Conse-
quently, he could not pretend to have three years of uninterrupted residence at the day of the 
withdrawal: neither the applicant nor the administrative file demonstrate the renewal of the 
first residence permit. The GOA decision was confirmed by the CAD decision on 31 July 
2012 (judgment 85.437 dated 31 July 2012). 
The applicant wanted to cancel this judgment alleging violation of procedural safeguards by 
the CAD. He introduced a cancellation procedure in front of the Council of State. In a deci-
sion delivered on 27 September 2012 (judgment n° 9071 on the admissibility), the Council of 
State dismissed the applicant and declared the application inadmissible. Applicant alleged 
violation of art. 15, 30 and 31 of the 2004/38 Directive. These provisions were considered as 
inapplicable in the case of the applicant as: 
 

‘Article 30.3 of the 2004/38/EC Directive, quoted by the applicant in relation with the mention of 
the jurisdiction or the administrative authority where an action can be lodged, is only applicable to 
decisions mentioned in article 27.1 of the same Directive, as restrictive measures to the freedom 
of movement and residence of an EU citizen or of its family members adopted by Member 
States.’ 

 
This interpretation of art. 30 of the Directive is correct but not complete since the applicant 
also alleged a violation of art. 15 of the Directive. The Council of State didn’t answer this 
argument whereas the provision clearly stipulated to be applicable ‘by analogy to all deci-

http://www.cce-rvv.be/rvv/index.php/fr/component/docman/doc_download/50602-a85437
http://www.raadvst-consetat.be/Cass/Ordonnances/9000/000/9071.pdf#xml=http://www.raadvst-consetat.be/apps/dtsearch/getpdf.asp?DocId=1499&Index=c%3a%5csoftware%5cdtsearch%5cindex%5ccass%5ffr%5c&HitCount=2&hits=19+7cd+&062357201322
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sions restricting free movement of Union citizens and their family members on grounds other 
than public policy, public security or public health’.  
This judgement raises three main issues: 
1. Who from the applicant or the Member State has the burden of proof of the 3 years resi-

dence which leads to the permanent residence right (or 5 years according to the Direc-
tive)? 

2. The frequent refusal to consider issues relating to the screening of the Directive provi-
sions and the refusal to ask preliminary ruling (Council of State only asked few questions 
and CAD asked only one question whereas 100.000 judgements were pronounced and 
many preliminary ruling were asked by the applicant). 

3. These limits are the consequence of the distinction between a full jurisdiction with a 
control over both the law and of the facts and a strict control of legality (see infra, 7).  

 
The practice of increasingly putting an end to residence for reason of unreasonable burden 
raises the question of the control of this unreasonable character on the basis of exchange of 
statistics between the social services and the GOA.  

4.  SITUATION OF JOB SEEKERS 

The administrative practice relating to the situation of jobseekers in Belgium is unchanged 
since last year’s Report. 
 

In 1998, the Council of State ruled that the right of residence of an EU citizen job-
seeker was not subject to the condition of sufficient resources (CE, 10 March 1998, 
n° 72.353). This was in conformity with ECJ case law. 

Jobseekers can receive a registration certificate as soon as they arrive in the country. The munici-
pality delivers registration certificates with no formalities when jobseekers come to register to the 
local administration. This first registration certificate is a three-month provisory document which 
is confirmed when jobseekers bring documents attesting their jobseeker status (ECJ, judgment of 
26 February 1991, Antonissen, C-292/89). This practice is confirmed in an explicative folder ed-
ited by the Forem (Walloon Employment and Training Office) and downloadable from the fol-
lowing address: www.leforem.be/particuliers/conseils/profil/travailleurs-etrangers.html. 

 
In a judgement dated 26 March 2012, the Council for Alien Disputes (CAD) decided to con-
firm a decision of the GOA which puts an end to the residence right of a Dutch citizen who 
could not prove his real chances to find a job in Belgium. It appears to be a correct applica-
tion of Antonissen,(C-292/89) but the extent of the control made by the CAD could be dis-
criminatory (see infra, 7) .  

5.  FREE MOVEMENT OF ROMA WORKERS 

No specific issue is to be mentioned in this report. All problems mentioned in last year’s 
Report are still present in Belgium for Roma workers which could prevent them to benefit of 
‘the genuine enjoyment of the substance of the rights conferred by virtue of their status as 
citizens of the Union’.  

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61989J0292:FR:HTML
http://www.leforem.be/particuliers/conseils/profil/travailleurs-etrangers.html
http://www.cce-rvv.be/rvv/index.php/fr/component/docman/doc_download/45372-a78016
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61989J0292:FR:HTML
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A colloquium took place in Namur on 26 April 2011 at the University of Namur with 
subject ‘Roma people facing the law in Belgium‘, which presented a human science ap-
proach as well as a legal point of view on the case-law of the ECHR, EU law and actions and 
internal law such as Aliens law and anti-discrimination law.  

In 2012, the interventions made during the colloquium have been published in a book (J. 
FIERENS (ed.), Les Roms face au droit en Belgique, Bruxelles, La Charte, 2012).  

The practical guide regarding temporary residence for travelling people dedicated to lo-
cal administrations edited in 2011 by the Centre for Equal Opportunities and Opposition to 
Racism (L’organisation du séjour temporaire des gens du voyage. Guide pratique pour les 
pouvoirs locaux – 05/2011) was promoted for the local elections which were hold in October 
2012. In an open letter adressed to all the candidates and future locally elected people, the 
Centre recommended to organize temporary residence of traveling people and to grant them 
access to grounds and access to water. 

A new draft law relating to begging has been introduced at the Parliament. This draft 
does not only concern Roma people and does not only concern EU citizen. The main charac-
teristic of the draft is that it aims to punish slightly more strictly people who beg with chil-
dren. 
One of the rapporteurs (Pr. Carlier) took part in a colloquium in France dedicated to Roma 
people in which he concludes the works done. A book based on the colloquium has been 
published under the name ‘Roma, Gypsy and travellers people‘ (M.-J. REDOR-FICHOT 
(ed.), Roms, Tsiganes et Gens du voyage, Paris, Mare et Martin, 2013).    

6.  MODIFICATIONS OF THE CODE OF NATIONALITY 

Access to European citizenship is conditioned by the nationality of a member State. Accord-
ingly, any modification of the Belgian condition to access to the Belgian nationality could 
have consequences for the access to EU citizenship, particularly for third country residents 
who are in Belgium (Belgian citizenship Code, law of 4 December 2012, M.B. 14/12/2012, 
art. 8 to 12, Royal Decree of 14 January 2013, M.B., 14/01/2013, and Circular of 8 March 
2013 relating to some aspects of the law of 4 December 2012 modifying Belgian citizenship 
Code, M.B., 14/03/2013.)   

According to new provisions relating to Belgian nationality, obtaining Belgian national-
ity will be strengthened and restricted especially for the waiting period which will be ex-
tended from 3 to 5 or 10 years depending on economic and social integration of the appli-
cant. 

Another consequence of this strengthening is that the conditions under which permanent 
residence is achieved in Belgium are modified by a Law of 28 June 2013. The residence 
period is extended to 5 years instead of 3 years. This will enter into force on 11 July 2013.  

Since 1st January 2013, conditions regarding social integration and economical participa-
tion in the country have been introduced in  order to achieve Belgian citizenship. Conse-
quently, nationality can be denied if these conditions are not satisfied or in case of serious 
and personal misconduct. An appeal in front of the tribunals is still organised. 

For any kind of application, it is requested: 
-  at the date of the declaration: to have unlimited residence permit in Belgium 
-  during preceding years: to have residence permit for more than 3 months. Short stays are 

not taking into consideration anymore. 

http://www.sdj.be/admin/docs/Journee_Roms_26-04-2011.pdf
http://juridischeuitgaven.diekeure.be/fr-be/catalogue/droit-des-etrangers-858/les-roms-face-au-droit-en-belgique-2601
http://diversite.be/diversiteit/files/File/brochures/GensDuVoyage_web.pdf
http://diversite.be/diversiteit/files/File/brochures/GensDuVoyage_web.pdf
http://diversite.be/diversiteit/files/File/Campagnes/campagnelokalebeleid/Recommandations%20polirique%20locale%20FR.pdf
http://www.christinedefraigne.be/usr/Senatproploi/PL-Mendicite.pdf
http://www.mareetmartin.com/livre/marie-joelle-redor-fichot_roms-tsiganes-et-gens-du-voyage
http://www.ejustice.just.fgov.be/cgi/summary_body.pl?language=fr&pub_date=2012-12-14
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=2013011401%2FF&caller=list&row_id=1&numero=5&rech=8&cn=2013011401&table_name=LOI&nm=2013009022&la=F&chercher=t&dt=ARRETE+ROYAL&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dt+contains++%27ARRETE%27%2526+%27ROYAL%27+and+dd+%3D+date%272013-01-14%27and+actif+%3D+%27Y%27&ddda=2013&tri=dd+AS+RANK+&trier=promulgation&dddj=14&dddm=01&imgcn.x=36&imgcn.y=10
http://www.ejustice.just.fgov.be/cgi/summary_body.pl?language=fr&pub_date=2013-03-14
http://www.ejustice.just.fgov.be/cgi/summary_body.pl?language=fr&pub_date=2013-03-14
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Precisions can be given about some peculiar concepts applicable in some cases as social 
integration and economical participation. 

Social integration is supposed to be achieved if the applicant is holder of a A-level di-
ploma or can prove to complete a training courses of integration or can prove to complete a 
professional training or can prove to be a worker for the last five years. 

Economical participation involves that the applicant can bring a contribution to the Bel-
gian labour market. Evidence of this contribution results from being employed at least 468 
days (the equivalent of 18 months of full time job, but part-time work is also taken into con-
sideration) or from having paid social taxes as self-employed worker for 6 quarters during 
the last 5 years. 

Applicant will have to prove his/her participation to the host community which means 
s/he takes part to economical and/or sociocultural life of the residence’s community. These 
are elements which can be considered as proving this participation: 
- Implication in the neighborhood’s life and activities 
- Applicant and/or his/her children complete education in the community 
- Professional activity for many years in Belgium 
- To have complete a professional training 
- Membership to a cultural, sport or other association 

 
Applicant must demonstrate a minimal knowledge of German, Dutch or French as equivalent 
to A2 level of the Common European Framework of Reference for Languages. 

For further developments on this question, see: 
B. RENAUD, ‘Le code de la nationalité, version 2013’, Revue du droit des étrangers, 2012, 

p. 553.     

7.  GENERAL REMARK: COMPETENCE OF THE COUNCIL FOR ALIENS DISPUTE 

Case-law from the CAD (Council for Aliens Dispute Conseil du Contentieux des Etrang-
ers),confirms that the competence of this jurisdiction is limited to a strict legality control 
when challenging issues relating to EU citizen. 

As mentioned in our previous Report, the CAD does not have full jurisdiction but has 
only a legality control on EU citizens and members of their families. This legality control is 
more or less similar to the Wednesbury test in the UK. In other parts of the Belgian Aliens 
law, namely provisions regarding refugees, the CAD has a full jurisdiction, with a control 
over both the law and the facts. This could raise questions under the EU non-discrimination 
principle (Article 18 TFEU) regarding access to justice, even if it only concerns residence 
rights and not other migrant workers’ rights.  

The ruling of the Constitutional Court which accepted this limited control – Judgment n° 
81/2008 rendered on 28 May 2008 (annex n° 43 of the 2008 report, Point B.37.3) – could be 
challenged on grounds of the M.S.S v. Belgium Judgement of the ECHR of 21 January 2011. 
Whether this limited control of legality is in conformity with ‘an examination of the legality 
of the decision as well as of the facts and circumstances’ as provided by Article 31.3 of the 
Directive 2004/38 is disputable.  

As the ECHR underlined in its judgement: 
 

http://www.const-court.be/public/f/2008/2008-081f.pdf
http://www.const-court.be/public/f/2008/2008-081f.pdf
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=880340&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
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‘386. The Court notes first of all that in Belgian law an appeal to the Aliens Appeals Board to set 
aside an expulsion order does not suspend the enforcement of the order. However, the Govern-
ment pointed out that a request for a stay of execution could be lodged before the same court ‘un-
der the extremely urgent procedure’ and that unlike the extremely urgent procedure that used to 
exist before the Conseil d'Etat, the procedure before the Aliens Appeals Board (CAD) automati-
cally suspended the execution of the expulsion measure by law until the Board had reached a de-
cision, that is, for a maximum of seventy-two hours. 
387.  While agreeing that that is a sign of progress in keeping with the Čonka judgment, cited 
above (§§ 81-83, confirmed by the Gebremedhin judgment, cited above, §§ 66-67), the Court reit-
erates that it is also established in its case-law (paragraph 293 above) that any complaint that ex-
pulsion to another country will expose an individual to treatment prohibited by Article 3 of the 
Convention requires close and rigorous scrutiny and that, subject to a certain margin of apprecia-
tion left to the States, conformity with Article 13 requires that the competent body must be able 
to examine the substance of the complaint and afford proper reparation. 
388.  In the Court's view the requirement flowing from Article 13 that execution of the impugned 
measure be stayed cannot be considered as a subsidiary measure, that is, without regard being had 
to the requirements concerning the scope of the scrutiny. The contrary would amount to allowing 
the States to expel the individual concerned without having examined the complaints under Arti-
cle 3 as rigorously as possible. 
[…] 
390.  The Court concludes that the procedure for applying for a stay of execution under the ex-
tremely urgent procedure does not meet the requirements of Article 13 of the Convention.’ 

 
As proposed in previous reports, the extent of the CAD control on decisions regarding EU 
citizens and their family members should be clarified. Belgian authorities should be encour-
aged to agree, as defendant in a case, to request a preliminary ruling from the ECJ. 
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Chapter II  
Family Members 

SUMMARY 

Acquis 

The position of family members was strengthened in Belgium by the rejection of reverse 
discrimination for Belgian citizens’ family members (Principle of Assimilation – Aliens law, 
Article 40ter). However this was modified by the law of 8 July 2011 (M.B., 12 September 
2011) which entered into force on 22 September 2011. This law reinstates the reverse dis-
crimination which had been removed in Belgium. 
 
2012 

The law of 2011 aims to limit family reunification cases resulting from marriages of Bel-
gians of foreign origin with foreigners in their country of origin – mainly Morocco. The law 
was voted (and amendments made) without taking into account all elements of the Council 
of State’s negative opinion. That law will undergo a review before the Constitutional Court 
as 38 applications for cancellation have been introduced in March 2012 (applications for 
cancellation joined under the application n° 5227). The Court is asked, among others things, 
to check the validity of this law with regard to a general principle of standstill in the field of 
fundamental rights (concerning the level of protection achieved). The case is still pending. 
The audience was held on 17 January 2013 but the judgment was not given yet on 30 June 
2013. In a judgment of 2 February 2012 the Constitutional Court refused to suspend the law 
during the procedure.  

As a consequence of this law there were, in 2012, an increasing number of decisions de-
nying family reunification with a Belgian.  

1.  THE DEFINITION OF FAMILY MEMBERS AND THE ISSUE OF REVERSE 
DISCRIMINATION 

The specificity of Belgium was the Belgian Aliens law which provided family reunification 
for a Belgian citizen’s family members by applying the Principle of Assimilation (Aliens 
law, Article 40ter). This principle of assimilation was deemed to exclude reverse discrimina-
tion of Belgians with regard to EU citizens: a Belgian citizen’s family members had the same 
rights as an EU citizen’s family members using free movement. 

In 2012, the consequences of the law adopted on 8 July 2011 relating to family reunifica-
tion rights for non-EU citizens are difficult to appreciate since it is very recent. One remem-
bers that the Parliament did not follow the Council of State’s view according to which ‘Arti-
cle 20 TFEU precluded national measures that deprive EU citizens of the genuine enjoyment 
of the substance of the rights conferred by virtue of their status as citizens of the Union’ 
(with reference to Ruiz-Zambrano) and ‘the new draft legislation failed to satisfy this objec-
tive when it considered a Belgian as a non-EU citizen under the right of family reunifica-
tion’.   

http://reflex.raadvst-consetat.be/reflex/pdf/Mbbs/2011/09/12/119636.pdf
http://reflex.raadvst-consetat.be/reflex/pdf/Mbbs/2011/09/12/119636.pdf
http://www.const-court.be/cgi/hzap.php?recour=yes&question=no&lang=fr&start=0&nb=-1#5227
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Even if the modification under the new law may appear to be light since it does not for-
mally affect the Assimilation Principle, in fact it does. The main and fundamental modifica-
tion relates to the conditions under which a Belgian citizen’s family members will be author-
ised to apply for family reunification: the same conditions as the ones applicable to a non-EU 
citizen. Practically, the Assimilation Principle is reduced to a formal declaration and abol-
ished. In fact, the conditions required for a Belgian citizen and his family members request-
ing family reunification are identical to the conditions for family reunification between non-
EU citizens. 

The other substantial modification concerns relatives in the ascending line with a Belgian 
citizen since the new version of the Aliens law does not allow this kind of family reunifica-
tion anymore.  

Accordingly, Belgian citizens are victims of a reverse discrimination as far as this prohi-
bition of family reunification does only apply to Belgian citizen and his family members but 
not to any EU citizen who resides in Belgium. 

In consequence a lot of visa or residence permits for family reunification were refused in 
2012, on the basis of the new criteria of the Law of 2011 (means of subsistence): 9.912 visas 
denied and 4.758 residence permits denied according to the 2012 GOA report (p. 110).  
However the report does not include statistics by nationality of the persons who open the 
right to family reunification and, as a consequence, one may not know how many decisions 
are related to family members of a Belgian.  

2.  ENTRY AND RESIDENCE RIGHTS 

2.1 Entry  

Family members of an EU citizen who are TCN may be requested to ask an entry visa. In the 
MRAX case the ECJ did insist that this obligation may not contravene the right of family 
reunification. In a decision of 31 May 2012 the CAD did withdraw a decision refusing a visa 
made by an officer of the GOA who did not have competence for this type of decision that 
has to be signed by the Minister.  

2.2 Residence 

Even if the Aliens law does maintain the assimilation principle, new and additional condi-
tions are set up when a family members of a Belgian citizen will apply for family reunifica-
tion. These additional conditions are not applicable to family reunification with a EU citizen 
and lead to a double discrimination. 

A first discrimination is created between the moving EU citizen and the sedentary Bel-
gian. The first is obliged to fulfil financial conditions as proving sufficient resources up to 
120% of the minimal average wage. The latter is not subject to this requirement. 

The second discrimination concerns EU citizen and TCN. According to Chakroun (C-
578/08), the control of the sufficient resources requires individual examination of applica-
tions for family reunification. This is not correctly applied towards Belgian since the applica-
tion is automatically refused when the reference amount used as level of income equivalent 
to 120% of the minimum income is not achieved. 

https://dofi.ibz.be/sites/dvzoe/FR/Documents/2012_FR.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62008CJ0578:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62008CJ0578:EN:HTML
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Regarding the time-limit in which an answer is to be given to a visa application for fam-
ily reunification, CAD cancelled a decision that was taken 20 months after the introduction 
of the visa application in Morocco. The Aliens law did not mention a time-limit during 
which the authorities have to answer a visa application for family reunification with an EU 
citizen or a Belgian. The Constitutional Court pointed out this lack of time-limit (judgment 
128/2010 dated 4 November 2010) as discrimination since a time-limit existed for visa ap-
plication for family reunification with TCN (art. 12 of the Aliens law). The Constitutional 
Court recommended applying the same time-limit to answer a visa application. It is exactly 
what CAD decided in its judgment n° 74.457 on 31 January 2012. The time-limit for a deci-
sion about a visa for family reunification with an EU citizen is thus 6 months.  

The question of being dependants of the household of the EU citizen still raises problems 
of evidence regarding the burden of proof. Belgium requires the applicant who alleged to be 
family member of the EU citizen or the Belgian to prove to be dependants of him/her. In a 
case decided by the Council of State on 9 February 2012, an applicant blamed GOA when it 
does not take into consideration elements produced after the administrative decision on the 
residence permit. The Council of State refused to cancel a judgement of the CAD which does 
not take into consideration neither before nor after elements produced by the applicant. 

Another consequence of the law of 2011 is that family reunification is not possible for 
children of a Belgian who are major and for ascendants of a Belgian. 

Since the new law does not contain any transitional measure, a difficulty is raised by ap-
plications made before the entry into force of the law. Indeed, when a negative decision was 
given to such application, the only appeal possible was in front of the CAD. However, this 
procedure was dismissed as the applicant does not have the right of residence anymore. The 
appeal made in front of the Council of State against the CAD judgment was not rejected 
since two preliminary rulings were asked to the Constitutional Court in a judgement dated 7 
June 2012 n° 219.645. The first question refers to a discrimination between an applicant who 
asks for residence permit as family member of a Belgian citizen child and whose application 
is answered before the entry into force of the law and the applicant who introduced the same 
application which is still pending at the date of entry into force of the law when considering 
the absence of transitional measure in such law. The second question refers to the potential 
discrimination based on the fact that ascendants of a Belgian (who is not a ‘mineur’) are not 
authorised to apply for residence permit anymore although an identical parents of a EU citi-
zen child would be authorised to apply for such residence permit. 

In a decision dated 26 June 2012 (judgement n° 219.969), the Council of State refused to 
cancel a judgement of the CAD that considers the applicant does not prove he was unable to 
be on its own and consequently, applies strictly the Jia  case (ECJ, 9 January 2007, C-1/05).  

3.  IMPLICATION OF THE METOCK JUDGMENT 

This point is not modified in 2012. 
There is no specific comment relating to Metock since Belgium has already applied this 

case-law to family members, irrespective of where the marriage was celebrated (in Belgium 
or abroad). But the main implication of the Metock case law is the strengthening of the fight 
against marriage of convenience. 

http://www.const-court.be/public/f/2010/2010-128f.pdf
http://www.const-court.be/public/f/2010/2010-128f.pdf
http://www.cce-rvv.be/rvv/index.php/fr/component/docman/doc_download/42739-a74457
http://www.raadvst-consetat.be/Arrets/217000/800/217863.pdf
http://www.raadvst-consetat.be/Arrets/219000/600/219645.pdf
http://www.raadvst-consetat.be/Arrets/219000/600/219645.pdf
http://www.raadvst-consetat.be/Arrets/219000/900/219969.pdf
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4.  ABUSE OF RIGHTS, I.E. MARRIAGES OF CONVENIENCE AND FRAUD 

In 2012, 52% of the advices asked by the local administration (civil servant) to the prosecu-
tor before a marriage were negative (instead of 59% in 2011). One chapter of the 2012 GOA 
report is devoted to this question (p. 203), noting also that ‘the transposition of Directive 
2004/38 gives place to a new phenomenon, similar to marriage of convenience, fraud in reg-
istered partnership’.   

According to a press release on 5 October 2012 from the competent ministry, GOA’ re-
searches office recorded 10.728 situations of possible marriages of convenience. The Office 
responsible for visa refused to deliver a visa to 882 people based on alleged marriage of con-
venience and to 743 others in which the Office of the Prosecutor has to produce a report 
relating the investigation made about marriage of convenience. The same press release men-
tioned that in 2011, GOA withdraw residence permit to 116 aliens who were convicted for 
reasons of marriage of convenience. 

After fighting frauds through marriages of convenience and ‘false’ registered partner-
ship, Belgian authorities decided in 2012 to fight ‘false’ declaration of paternity. The federal 
State authorities stated that some cases of ‘abuse of declaration of paternity’ have been re-
ported.  According to this practice, a Belgian father or an EU citizen’s father recognizes his 
paternity on a child in order to allow him/her to benefit of the Belgian nationality. Once the 
child is Belgian, family reunification should benefit to his/her TCN mother.  

Federal authorities want consequently to strengthen control on such kind of family reuni-
fication application.   

5.  ACCESS TO WORK 

No specific remark is necessary here. 

6.  SITUATION OF JOB SEEKER'S FAMILY MEMBERS 

In practice, jobseekers’ family members seem to receive residence permits under the same 
conditions as EU citizen jobseekers (see Chapter III, 1.1). 

7.  OTHER ISSUES CONCERNING EQUAL TREATMENT (SOCIAL AND TAX 
ADVANTAGES) 

In a pending case before the labour court of Brussels, a preliminary ruling was sent to ECJ 
on 30 January 2012 (Case C-45/12, Hadj Ahmed).  

Questions referred to was:  
In circumstances where a national of a non-member country (in this case, of Algerian na-

tionality) obtained, less than five years earlier, a permit to reside in a Member State (in this 
case, Belgium), in order to join, not in the context of a marriage or registered partnership, a 
citizen of another Member State (in this case, a person of French nationality), by whom she 
has a child (of French nationality), is that national one of the persons covered by Regulation 
No 1408/71 2 as a family member of a worker who is a national of a Member State, for the 

https://dofi.ibz.be/sites/dvzoe/FR/Documents/2012_FR.pdf
https://dofi.ibz.be/sites/dvzoe/FR/Documents/2012_FR.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62012CJ0045:EN:HTML
http://curia.europa.eu/juris/document/document.jsf?doclang=EN&text=Cour%2Bdu%2Btravail&pageIndex=1&part=1&mode=lst&docid=120866&occ=first&dir=&cid=1475405#2
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grant, as awardee, of guaranteed family benefits for another child who is a national of a non-
member country (in this case, of Algerian nationality) even though her cohabitation with the 
father of the child of French nationality has in the meantime come to an end? 

If the first question is answered in the negative, in the circumstances described in the first 
question, and by reason of the presence in her household of the child of French nationality, is 
that national of a non-member country or her child, who is a national of a non-member coun-
try, covered by Regulation No 1408/71 as a family member of a worker who is a national of 
a Member State, for the grant of guaranteed family benefits for the child of Algerian nation-
ality? 

If the foregoing questions are answered in the negative, in the circumstances described in 
the first question, does that national of a non-member country enjoy, under Articles 13(2) 
and 14 of Directive 2004/38 , read in conjunction with Article 12 EC (now Article 18 
TFEU), a right to the same legal treatment as nationals for so long as that right of residence 
has not been withdrawn, with the result that the Belgian State is precluded from imposing on 
her a length-of-residence requirement for the grant of guaranteed family benefits when that 
condition is not imposed on national beneficiaries? 

If the foregoing questions are answered in the negative, in the circumstances described in 
the first question, does that national of a non-member country, the mother of an EU citizen, 
benefit, under Articles 20 and 21 of the Charter of Fundamental Rights of the European Un-
ion from the principle of equal treatment, with the result that the Belgian State is precluded 
from imposing on her a length-of-residence requirement for the grant of guaranteed family 
benefits for another of her children, who is a national of a non-member country, when that 
length-of-residence requirement is not imposed in a respect of a child of EU nationality? 

By decision of 13 June 2013, the ECJ did answer negatively to all the questions. Refer-
ring to Czop and Punakova (C-147/11 and 148/11) the Court notes that it  

 
‘does not have sufficient information with regard to the circumstances of the child of both parents, 
and more particularly as regards that child’s schooling, which, at this stage of the proceedings be-
fore the Court, means that any interpretation of the implications of the mother having a right of 
residence based on Article 12 of Regulation No 1612/68 for the dispute in the main proceedings 
would be hypothetical in nature.’ (§ 53) 

 
and on the question of the Charter that  
 

‘it must be recalled that the fundamental rights guaranteed in the legal order of the European Un-
ion, including the Charter, are applicable in all situations governed by European Union law, but 
not outside such situations (see, to that effect, Case C‑617/10 Åkerberg Fransson [2013] ECR 
I‑0000, paragraph 19 and case-law cited). As is apparent from the answer to the preceding ques-
tions, the Court does not possess any information enabling it to conclude that a situation such as 
the one at issue in the main proceedings is actually governed by European Union law.’ (§ 56 and 
57) 

 
It will thus be to the labour court of Brussels to answer on those points.   

 

  

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62011CJ0147:EN:HTML
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Chapter III 
Access to Employment 

SUMMARY 

Acquis 

As mentioned in previous Reports, access to employment in the public and private sectors is 
not a major issue in Belgium. In practice, however, it is difficult to paint a picture of the 
situation, as there is no specific monitoring. 

2012 

In its judgment of 25 October 2012, The ECJ rules that EU law precludes a provision such as 
that found in Belgian law, which makes the right to a tideover allowance for the benefit of 
young people looking for their first job subject to the condition that the person concerned has 
completed at least six years’ studies in an educational establishment of the host Member 
State. By judgment of 8 April 2013 the Belgian Supreme Court (Court de cassation) did 
follow the answer. 

A decree of the French Community of 19 April 2012 enlarges EU citizens’ access to jobs 
in the public sector of the French Community.  

1.  ACCESS TO EMPLOYMENT IN THE PRIVATE SECTOR 

1.1.  Equal Treatment in Access to Employment 

Discrimination in access to employment in the private sector is not a major issue in Belgium. 
In a reply of 30 April 2013 to our new questionnaire, the Walloon Employment and Training 
Office (‘Forem’) informed us that it is still not aware of any case of discrimination in access 
to employment in the private sector.  

Nevertheless, problems of compliance with EU law could arise with regard to employ-
ment assistance and other activation measures. Like many other Member States, Belgium 
promotes the activation of jobseekers. However, it is difficult to portray a simple picture of 
the existing measures, as these are numerous and spread over the various levels of power in 
the federal structure of Belgium. Social security is a federal competence and the Federal 
State is exclusively competent to set-up incentive measures linked to social security – such 
as a reduction of social security contributions. Many other incentive measures are taken by 
the Regions which are competent for promoting employment. The latter are often combined 
with federal assistance. As mentioned in the 2010 Report, the conditions attached to activa-
tion measures may raise questions as to their compatibility with European rules on free 
movement of workers. 

In particular, Belgian law provides for the grant of unemployment benefits, known as 
tideover allowances, to young people who have just completed their studies and are looking 
for their first job. Those allowances enable recipients to be regarded as wholly unemployed 
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and on benefit within the meaning of the legislation on employment and unemployment and 
give them access to special employment programmes. Belgian tideover allowances are, ac-
cording to the ECJ, ‘social benefits, the aim of which is to faciliate, for young people, the 
transition from education to the employment market’ (judgment of 15 September 2005, Io-
annidis, C-258/04, para. 23). They must therefore be granted on a non-discriminatory basis 
to EU jobseekers unless the difference of treatment ‘is based on objective considerations 
which are independent of the nationality of the persons concerned and proportionate to the 
aim legitimately pursued by the national law’ (Ioannidis, para. 29). In D’Hoop (judgment of 
11 July 2002, C-224/98), the Court admitted that it was legitimate for the Belgian legislature 
to require that there be a real link between the applicant and the employment market con-
cerned, but considered that refusing tideover allowances on the sole ground that a jobseeker 
had completed his secondary education in another Member State went beyond what was 
necessary to demonstrate such a link. As a result of this case-law, indent j) was added by 
Royal Decree of 11 February 2003 (M.B., 19 February 2003, p. 8026) to Article 36, para. 1, 
2° of the Belgian Royal Decree of 25 November 1991 laying down unemployment regula-
tions (M.B., 31 December 1991, p. 29888), so that tideover allowances are now accessible to 
young workers who have completed secondary studies at an educational establishment not 
run, subsidised or approved by one of the communities in Belgium, provided that they obtain 
either a document issued by one of those communities establishing the equivalence of their 
studies to the study certificate issued by the competent authority of one of those communities 
for studies completed in those Belgian educational establishments, or else a document giving 
access to higher education. As Belgian law stood when the Royal Decree was enacted, ac-
cess was still made conditional upon the young person in question having previously com-
pleted six years' studies at an educational establishment run, approved or subsidised by one 
of the communities in Belgium. 
The latter requirement was challenged before the Belgian Supreme Court (Cour de Cass-
ation) by an applicant who had completed her secondary studies in another Member State but 
had not previously completed six years’ studies in Belgium (Supreme Court, judgment 
S.10.0057.F of 27 June 2011). The Supreme Court decided to stay proceedings until the ECJ 
rules whether European law precludes a condition of this kind, if that condition is exclusive 
and absolute. If so, the Supreme Court also wants to know whether the circumstances of the 
young person described above, who has not completed six years’ studies at a Belgian educa-
tional establishment, resides in Belgium with her Belgian spouse and is registered as a job-
seeker with a Belgian employment service, constitute factors to be taken into consideration 
in order to appraise that young person’s link to the Belgian employment market, having re-
gard to European law. It finally asks to what extent the length of those periods of residence, 
marriage and registration as a jobseeker must be taken into consideration (Reference for a 
preliminary ruling from the Cour de cassation (Belgium) lodged on 11 July 2011, Déborah 
Prete v Office National de l’Emploi, C-367/11). 

In its judgment of 25 October 2012, The ECJ replied that ‘article 39 EC precludes a na-
tional provision such as that at issue in the main proceedings, which makes the right to a 
tideover allowance for the benefit of young people looking for their first job subject to the 
condition that the person concerned has completed at least six years’ studies in an educa-
tional establishment of the host Member State, insofar as that condition prevents other repre-
sentative factors liable to establish the existence of a real link between the person claiming 
the allowance and the geographic labour market concerned being taken into account and 
accordingly goes beyond what is necessary to attain the aim pursued by that provision which 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62004CJ0258:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61998CJ0224:EN:HTML
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=2003021131%2FF&caller=list&row_id=1&numero=2&rech=8&cn=2003021131&table_name=loi&nm=2003012067&la=F&chercher=t&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dd+%3D+date%272003-02-11%27and+actif+%3D+%27Y%27&ddda=2003&tri=dd+AS+RANK+&trier=promulgation&dddj=11&dddm=02&imgcn.x=51&imgcn.y=8
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=1991112550%2FF&caller=list&row_id=1&numero=14&rech=65&cn=1991112550&table_name=LOI&nm=1991013192&la=F&chercher=t&dt=ARRETE+ROYAL&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dt+contains++%27ARRETE%27%2526+%27ROYAL%27+and+dd+%3D+date%271991-11-25%27and+actif+%3D+%27Y%27&ddda=1991&tri=dd+AS+RANK+&trier=promulgation&dddj=25&dddm=11&imgcn.x=41&imgcn.y=19
http://jure.juridat.just.fgov.be/pdfapp/download_blob?idpdf=F-20110627-5
http://jure.juridat.just.fgov.be/pdfapp/download_blob?idpdf=F-20110627-5
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2011:282:0010:02:EN:HTML
http://curia.europa.eu/juris/document/document.jsf?text=&docid=128904&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=1681327
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is to ensure that such a link exists’. In its judgment of 8 April 2013 (judgment 
n°S.10.0057.F/1), the Belgian Supreme Court overturns the judgment of the Labour Court of 
Mons who deemed the six years’ study condition to be lawful in that the latter is contrary to 
article 45 TFEU and refers the matter back to the Labour Court of Brussels. The Royal De-
cree of 25 November 1991 containing the condition deemed unlawful by both the ECJ and 
the Supreme Court has still to be amended.       

For further details, see:  
J.-C. PARIZEL, ‘Allocations d’attente et conditions d’admissibilité’, J.T.T., 2011, n° 1113, 

pp. 465-468.     

1.2.  Language Requirements 

According to the written answer of the Walloon Employment and Training Office (‘Forem’) 
of 30 April 2013 to our new questionnaire, there are no signs of problematic language re-
quirements, with language requirements confined to cases where the knowledge of a lan-
guage is needed for the proper execution of the contract of employment. This does not mean 
that there is no discrimination against EU citizens in practice, depending on employers’ rela-
tive interpretation of the necessity of the knowledge of a language for the proper execution 
of tasks by employees.  

Nevertheless, in the Flemish region, doubts as to the compatibility of the Decree of the 
Flemish Community of 19 July 1973 (M.B., 6 September 1973, p. 10089) with EU law were 
raised before the Arbeidsrechtbank of Antwerpen which lodged on 28 April 2011 a reference 
for a preliminary ruling, asking whether the Decree aforementioned is contrary to Article 45 
TFEU in that it imposes an obligation on an undertaking situated in the Flemish language 
region when hiring a worker in the context of employment relations with an international 
character, to draft all documents relating to the employment relationship in Dutch, on pain of 
nullity (Reference for a preliminary ruling from the Arbeidsrechtbank Antwerpen (Belgium) 
lodged on 28 April 2011, Anton Las v PSA Antwerp NV, previously Hesse Noord Natie NV, 
C-202/11). This Decree sits uneasily with Article 3 of Regulation 492/2011 which states that 
provisions laid down by law shall not apply where, though applicable irrespective of nation-
ality, their exclusive or principal aim or effect is to keep nationals of other Member States 
away from the employment offered. Conditions relating to linguistic knowledge escape the 
latter sanction, the Regulation says, only if they are required by reason of the nature of the 
post to be filled. The Flemish Decree goes beyond this exception by requiring the exclusive 
use of Flemish in all employment relationships.  

Moreover, according to the Opinion of Advocate General JÄÄSKINEN on the case, the 
Decree creates an unjustified obstacle to the free of movement for workers guaranteed by 
Article 45 TFEU in that it uses means which are not appropriate and necessary for the at-
tainment of the legitimate objectives pursued by Belgian legislation in terms of protecting 
employees, enhancing the effectiveness of administrative and judicial supervision and de-
fending the use of the Flemish language. In its  judgment of 16 April 2013, the ECJ follows 
its Advocate General and considers that ‘Article 45 TFEU must be interpreted as precluding 
legislation of a federated entity of a Member State, such as that in issue in the main proceed-
ings, which requires all employers whose established place of business is located in that enti-
ty’s territory to draft cross-border employment contracts exclusively in the official language 
of that federated entity, failing which the contracts are to be declared null and void by the 

http://jure.juridat.just.fgov.be/pdfapp/download_blob?idpdf=F-20130408-1
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=1991112550%2FF&caller=list&row_id=1&numero=14&rech=65&cn=1991112550&table_name=LOI&nm=1991013192&la=F&chercher=t&dt=ARRETE+ROYAL&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dt+contains++%27ARRETE%27%2526+%27ROYAL%27+and+dd+%3D+date%271991-11-25%27and+actif+%3D+%27Y%27&ddda=1991&tri=dd+AS+RANK+&trier=promulgation&dddj=25&dddm=11&imgcn.x=41&imgcn.y=19
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=1991112550%2FF&caller=list&row_id=1&numero=14&rech=65&cn=1991112550&table_name=LOI&nm=1991013192&la=F&chercher=t&dt=ARRETE+ROYAL&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dt+contains++%27ARRETE%27%2526+%27ROYAL%27+and+dd+%3D+date%271991-11-25%27and+actif+%3D+%27Y%27&ddda=1991&tri=dd+AS+RANK+&trier=promulgation&dddj=25&dddm=11&imgcn.x=41&imgcn.y=19
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=1973071901%2FF&caller=list&row_id=1&numero=1&rech=10&cn=1973071901&table_name=loi&nm=1973071902&la=F&chercher=t&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dd+%3D+date%271973-07-19%27and+actif+%3D+%27Y%27&ddda=1973&tri=dd+AS+RANK+&trier=promulgation&dddj=19&dddm=07&imgcn.x=17&imgcn.y=14
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=1973071901%2FF&caller=list&row_id=1&numero=1&rech=10&cn=1973071901&table_name=loi&nm=1973071902&la=F&chercher=t&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dd+%3D+date%271973-07-19%27and+actif+%3D+%27Y%27&ddda=1973&tri=dd+AS+RANK+&trier=promulgation&dddj=19&dddm=07&imgcn.x=17&imgcn.y=14
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2011:219:0003:01:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:141:0001:0012:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62011CC0202:EN:HTML
http://curia.europa.eu/juris/document/document.jsf?doclang=EN&text=&pageIndex=1&part=1&mode=lst&docid=136301&occ=first&dir=&cid=915147
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national courts of their own motion’. As to the kind of alternative measures it would find 
acceptable, the ECJ rules that ‘legislation of a Member State which would not only require 
the use of the official language of that Member State for cross-border employment contracts, 
but which also, in addition, would permit the drafting of an authentic version of such con-
tracts in a language known to all the parties concerned, would be less prejudicial to freedom 
of movement for workers than the legislation in issue in the main proceedings while being 
appropriate for securing the objectives pursued by that legislation’ (para. 32).  

The Arbeidsrechtbank of Antwerpen should deliver its final judgment by the end of the 
year 2013 while the Flemish parliament has still to deal with the matter. In the meantime, a 
conference was held on the subject in Brussels on 14 May 2013 at the Université Saint-Louis 
(FUSL). The main concerns expressed about the ECJ’s ruling were the following. First, the 
supplementary use of another language than Dutch raises the issue of which version of the 
contract will prevail in case of conflict. Second, the fact that EU law does not apply to purely 
internal situations might lead the Flemish legislator to change the law regarding cross-border 
contracts only. Third, the ECJ’s ruling might overrule the well-settled case-law of the Dutch-
speaking section of the Belgian State Council which interprets article 4 of the Belgian Con-
stitution as precluding the use of another language than Dutch in the Dutch-speaking region.   

A similar problem may arise with regard to the Decree of the French Community of 30 
June 1982 which provides that French is the language to be used in the context of employ-
ment relationships in the French-speaking region. Yet, in view of the aforementioned ruling, 
its conformity with EU law may be less problematic in that, contrary to its Flemish counter-
part, it allows for the complementary use of the language chosen by the Parties (M.B., 27 
August 1982, p. 9863, art. 2). Another aspect of the Decree of the French Community which 
attenuates any potential conflict with EU law concerns the sanctions provided therein. The 
Decree stipulates that the acts and documents drafted in violation therewith are null and void, 
whereas the Flemish Decree imposes additional penalties, administrative and criminal.      

The issue of language requirements in the Flemish Region was also highlighted by the 
2010 Report regarding access to property. In this respect, the scheme established by Book 5 
of the Decree of the Flemish Region of 27 March 2009 on land and real estate policy, enti-
tled ‘Living in your own region’, which, in certain communes referred to as ‘target com-
munes’, makes the transfer of land and buildings thereon conditional upon the purchaser or 
the lessee demonstrating a sufficient connection with those communes for the purposes of 
Article 5.2.1., §2 of the Decree, gave rise to two preliminary questions by the Belgian Con-
stitutional Court. In his Opinion of 4 October 2012, the Advocate General MAZÁK proposes 
that the ECJ interprets EU law as precluding such a scheme on the grounds that the alterna-
tive conditions required to demonstrate a sufficient link with the target communes are not 
adequate means to meet the public interest objective officially endorsed by the Flemish gov-
ernment, which is to encourage the less affluent local population to fulfil its needs on the 
local housing market without being compelled to leave a commune because of rising ac-
commodation prices. The first condition is the requirement that a person to whom the im-
movable property is to be transferred has been resident in the target commune or a 
neighbouring commune for at least six consecutive years prior to the transfer. In accordance 
with the second condition, the prospective buyer or tenant must, at the date of the transfer, 
carry out activities in the commune in question which occupy on average at least half a 
working week. The third condition requires the prospective buyer or tenant to have a profes-
sional, family, social or economic connection with the commune in question as a result of a 
significant circumstance of long duration. In a ruling of 8 May 2013 (ECJ, Libert and others, 

http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=1982063030%2FF&caller=list&row_id=1&numero=1&rech=4&cn=1982063030&table_name=LOI&nm=1982001285&la=F&chercher=t&dt=DECRET+COMMUNAUTE+FRANCAISE&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dt+contains++%27DECRET%27%2526+%27COMMUNAUTE%27%2526+%27FRANCAISE%27+and+dd+%3D+date%271982-06-30%27and+actif+%3D+%27Y%27&ddda=1982&tri=dd+AS+RANK+&trier=promulgation&dddj=30&dddm=06&imgcn.x=33&imgcn.y=13
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=1982063030%2FF&caller=list&row_id=1&numero=1&rech=4&cn=1982063030&table_name=LOI&nm=1982001285&la=F&chercher=t&dt=DECRET+COMMUNAUTE+FRANCAISE&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dt+contains++%27DECRET%27%2526+%27COMMUNAUTE%27%2526+%27FRANCAISE%27+and+dd+%3D+date%271982-06-30%27and+actif+%3D+%27Y%27&ddda=1982&tri=dd+AS+RANK+&trier=promulgation&dddj=30&dddm=06&imgcn.x=33&imgcn.y=13
http://curia.europa.eu/juris/celex.jsf?celex=62011CC0197&lang1=en&type=NOT&ancre=
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Joined Cases C‑197/11 and C‑203/11), the ECJ follows its Advocate-General and considers 
that EU law precludes such legislation because none of those conditions directly reflects the 
socio-economic aspects relating to the objective put forward by the Flemish government of 
protecting exclusively the less affluent local population on the property market. Those condi-
tions thus go beyond what is necessary to attain the objective pursued.     

2.  ACCESS TO EMPLOYMENT IN THE PUBLIC SECTOR  

2.1.  Nationality Condition for Access to Positions in the Public Sector  

There have been no reports of specific problems concerning nationality conditions in the 
public sector, whether at the local, regional or federal level.   

At the federal level, Royal Decree of 18 April 2005 amending Royal Decree of 2 october 
1937 about the status of (Federal) State servants and Royal Decree of 29 june 1973 regulat-
ing the pecuniary status of the staff of federal public services (M.B., 27 April 2005, p. 
19524), opens to EU citizens and citizens of other EEA Member States and Switzerland the 
posts which do not involve the participation in the exercise of public authority and in the 
safeguard of the general interests. At the regional level,  legislative texts were adopted in 
2002 and 2004 by, respectively, the Brussels-capital Region (Ordonnance of 11 July 2002, 
M.B., 23 July 2002, p. 32859; Ordonnance of 11 March 2004, M.B., 23 March 2004, p. 
16325) and the French Community Commission (Decree of 19 March 2004, M.B., 18 May 
2004, p. 39355) which opened jobs in the public sector to non-EU nationals under the same 
conditions as those provided by the jurisprudence of the ECJ for non-Belgian EU nationals.  

More recently, the Walloon Decree of 15 March 2012 enlarged the conditions of nation-
ality for access to jobs in the public sector of the Walloon Region (M.B., 23 March 2012, p. 
18088). It says that non-Belgians are admissible, in services of the Government and public 
legal persons which are related to the Walloon Region, to jobs which do not involve the di-
rect or indirect participation in the exercise of public authority and to posts which do not 
have as their object the safeguard of the general interests of the State or other public authori-
ties. The same provision can now be found in the Decree of the French Community of 19 
April 2012 enlarging the conditions of nationality for access to jobs in the public sector of 
the French Community (M.B., 21 June 2012, p. 33894). Both Decrees have been adopted 
despite a negative opinion by the State Council which considers that it disregards Article 10, 
indent 2, of the Belgian Constitution, according to which Belgians alone are eligible for civil 
and military service, apart from the exceptions which can be made by law for special cases, 
in that the Decrees take non-Belgians’ access to public sector’s jobs as a general rule 
whereas it should only be limited to particular cases explicitly defined by law (Opinion 
50.170/2/V; Opinion 50.581/2).  

A press release of 26 April 2013 mentions that the adoption of the aforementioned Wal-
loon Decree has had the paradoxical effect that the Ministry for Employment of the Walloon 
region has decided to withhold work permits for nurses from outside the EU as well as from 
Bulgaria and Romania, awaiting the opinion of legal experts as to whether nursing involves 
the direct or indirect participation in the exercise of public authority! In a press communiqué 
of the same day, the Minister for Employment states that the work permits for EU nurses will 
be granted in due course while the granting of work permits to non-EU nurses will be set on 
a firmer legal footing.    

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62011CJ0197:EN:HTML
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=2005041830%2FF&caller=list&row_id=1&numero=1&rech=6&cn=2005041830&table_name=loi&nm=2005002031&la=F&chercher=t&dt=ARRETE+ROYAL&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dt+contains++%27ARRETE%27%2526+%27ROYAL%27+and+dd+%3D+date%272005-04-18%27and+actif+%3D+%27Y%27&ddda=2005&tri=dd+AS+RANK+&trier=promulgation&dddj=18&dddm=04&imgcn.x=24&imgcn.y=9
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=2002071135%2FF&caller=list&row_id=1&numero=1&rech=2&cn=2002071135&table_name=loi&nm=2002031397&la=F&chercher=t&dt=ORDONNANCE+%28BRUXELLES%29&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dt+contains++%27ORDONNANCE%27%2526+%27%28BRUXELLES%29%27+and+dd+%3D+date%272002-07-11%27and+actif+%3D+%27Y%27&ddda=2002&tri=dd+AS+RANK+&trier=promulgation&dddj=11&dddm=07&imgcn.x=54&imgcn.y=12
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=2004031133%2FF&caller=list&row_id=1&numero=1&rech=1&cn=2004031133&table_name=loi&nm=2004031126&la=F&chercher=t&dt=ORDONNANCE+%28BRUXELLES%29&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dt+contains++%27ORDONNANCE%27%2526+%27%28BRUXELLES%29%27+and+dd+%3D+date%272004-03-11%27and+actif+%3D+%27Y%27&ddda=2004&tri=dd+AS+RANK+&trier=promulgation&dddj=11&dddm=03&imgcn.x=39&imgcn.y=15
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=2004031982%2FF&caller=list&row_id=1&numero=1&rech=1&cn=2004031982&table_name=LOI&nm=2004031259&la=F&chercher=t&dt=DECRET+%28BRUXELLES%29&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dt+contains++%27DECRET%27%2526+%27%28BRUXELLES%29%27+and+dd+%3D+date%272004-03-19%27and+actif+%3D+%27Y%27&ddda=2004&tri=dd+AS+RANK+&trier=promulgation&dddj=19&dddm=03&imgcn.x=34&imgcn.y=8
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=2012031502%2FF&caller=list&row_id=1&numero=2&rech=19&cn=2012031502&table_name=LOI&nm=2012201700&la=F&chercher=t&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dd+%3D+date%272012-03-15%27and+actif+%3D+%27Y%27&ddda=2012&tri=dd+AS+RANK+&trier=promulgation&dddj=15&dddm=03&imgcn.x=37&imgcn.y=13
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=2012041925%2FF&caller=list&row_id=1&numero=1&rech=2&cn=2012041925&table_name=LOI&nm=2012203279&la=F&chercher=t&dt=DECRET+COMMUNAUTE+FRANCAISE&language=fr&fr=f&choix1=ET&choix2=ET&text1=conditions+de+nationalite&fromtab=loi_all&sql=dt+contains++%27DECRET%27%2526+%27COMMUNAUTE%27%2526+%27FRANCAISE%27+and+%28%28+tit+contains+proximity+40+characters+%28+%27conditions%27%2526+%27de%27%2526+%27nationalite%27%29+++%29+or+%28+text+contains+proximity+40+characters+%28+%27conditions%27%2526+%27de%27%2526+%27nationalite%27%29+++%29%29and+actif+%3D+%27Y%27&tri=dd+AS+RANK+&trier=promulgation&imgcn.x=42&imgcn.y=3
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=2012041925%2FF&caller=list&row_id=1&numero=1&rech=2&cn=2012041925&table_name=LOI&nm=2012203279&la=F&chercher=t&dt=DECRET+COMMUNAUTE+FRANCAISE&language=fr&fr=f&choix1=ET&choix2=ET&text1=conditions+de+nationalite&fromtab=loi_all&sql=dt+contains++%27DECRET%27%2526+%27COMMUNAUTE%27%2526+%27FRANCAISE%27+and+%28%28+tit+contains+proximity+40+characters+%28+%27conditions%27%2526+%27de%27%2526+%27nationalite%27%29+++%29+or+%28+text+contains+proximity+40+characters+%28+%27conditions%27%2526+%27de%27%2526+%27nationalite%27%29+++%29%29and+actif+%3D+%27Y%27&tri=dd+AS+RANK+&trier=promulgation&imgcn.x=42&imgcn.y=3
http://archive.pfwb.be/10000000109402d
http://nautilus.parlement-wallon.be/Archives/2011_2012/DECRET/532_1.pdf
http://www.lalibre.be/actu/belgique/article/811927/les-maisons-de-repos-publiques-privees-d-infirmieres-etrangeres.html
http://antoine.wallonie.be/andr-antoine-maison-de-repos-personne-ne-sera-mis-la-rue


BELGIUM 

31 
 

 
Notaries 

As mentioned in the previous report, as a consequence of the ECJ judgment of 24 May 2011 
(Commission/ Belgium, C-47/08), the Law of 25 Ventôse Year XI on the organisation of the 
notarial profession (Loi du 25 ventôse an XI contenant organisation du notariat) was 
amended by the Law of 14 November 2011 (M.B., 10 February 2012, p. 10443). In accor-
dance with the revised Article 35, §3, of the Law of Ventôse Year XI, to be appointed as a 
candidate-notary, a person must in particular be Belgian or a national of a Member State of 
the EU. It seems important to remind that, in a reply of 22 May 2012 to our questionnaire, 
the Belgian Federation of Notaries informed us that they do not hold statistics as to the num-
ber of EU nationals that take part in the competitions for notaries since the commissions that 
nominate notaries are provided with the information necessary to rule on their professional 
competence and abilities but are not informed as to the nationality of the candidates. 

According to the International Council of the Belgian notaries’ reply to our questionnaire 
of 3 May 2013, Belgian notaries always exercise their profession as self-employed workers. 
However, candidate-notaries may be hired as salaried or self-employed workers.    

2.2.  Language Requirements 

Belgian legislation on the use of languages for administrative purposes (‘loi sur l’emploi des 
langues en matière administrative’, M.B., 2 August 1966, p. 7799) provides that public ser-
vants have to speak French, Dutch or German if they work for the local or regional admini-
stration of, respectively, the French-speaking, Dutch-speaking or German-speaking regions. 
They have to speak either French or Dutch if they work for the local or regional administra-
tion of Brussels-capital. The same rule applies if they are federal public servants.   

Problems may arise as regards the proof that can be made of the knowledge of those lan-
guages. Mention was made in the previous general report of specific language requirements 
in the local public sector. The Commission took issue with Articles 15 and 53 of Belgian 
legislation on the use of languages for administrative purposes which provides that candi-
dates in the local public sector and who have not followed education in the Dutch, French or 
German language may prove their linguistic abilities in the language of the region concerned 
only by obtaining a certificate issued after passing exams organised by the ‘SELOR’ (the 
Belgian public sector recruitment office) (Press release IP/11/602). Although it was not part 
of the Commission’s letter of complaint, it is important to note that a certificate issued by 
SELOR is also needed for candidates that have not followed their education in the Dutch, 
French or German language who wish to apply for the regional public sector of the French-
speaking, Dutch-speaking or German-speaking regions. On the contrary, no such certificates 
are required for candidates that wish to take the exam for the local or regional administration 
of Brussels-capital or for the federal public service. However, when an exam is not organised 
before hiring civil servants in Brussels-capital or at the federal level, candidates who have 
not studied in Dutch or French also need to provide a language certificate issued by SELOR. 

The Flemish Decree of 18 November 2011 (M.B., 16 December 2011, p. 78594) now 
provides that, for those who have not followed education in the Dutch language, the linguis-
tic abilities necessary to work in the local or regional public sector of the Dutch-speaking 
region can be proved by obtaining a certificate issued by the bodies the Flemish government 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62008CJ0047:EN:HTML
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=1803031630%2FF&caller=list&row_id=1&numero=23&rech=24&cn=1803031630&table_name=LOI&nm=1803031601&la=F&chercher=t&dt=LOI&language=fr&fr=f&choix1=ET&choix2=ET&text1=organisation+du+notariat&fromtab=loi_all&sql=dt+contains++%27LOI%27+and+%28%28+tit+contains+proximity+40+characters+%28+%27organisation%27%2526+%27du%27%2526+%27notariat%27%29+++%29+or+%28+text+contains+proximity+40+characters+%28+%27organisation%27%2526+%27du%27%2526+%27notariat%27%29+++%29%29and+actif+%3D+%27Y%27&tri=dd+AS+RANK+&trier=promulgation&imgcn.x=36&imgcn.y=7
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=2011111412%2FF&caller=list&row_id=1&numero=12&rech=16&cn=2011111412&table_name=LOI&nm=2012009037&la=F&chercher=t&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dd+%3D+date%272011-11-14%27and+actif+%3D+%27Y%27&ddda=2011&tri=dd+AS+RANK+&trier=promulgation&dddj=14&dddm=11&imgcn.x=46&imgcn.y=11
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=1966071831%2FF&caller=list&row_id=31&numero=32&rech=44&cn=1966071831&table_name=LOI&nm=1966071850&la=F&language=fr&dt=LOI&chercher=c&choix1=ET&fr=f&choix2=ET&text1=emploi+des+langues&fromtab=loi_all&btnnext.x=88&btnnext.y=17&sql=dt+contains++%27LOI%27+and+%28+tit+contains+proximity+40+characters+%28+%27emploi%27%2526+%27des%27%2526+%27langues%27%29+++%29and+actif+%3D+%27Y%27&tri=dd+AS+RANK+&trier=promulgation&imgcn.x=32&imgcn.y=8#LNK0011
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/11/602&format=HTML&aged=1&language=EN&guiLanguage=fr
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=2011111810%2FF&caller=list&row_id=1&numero=3&rech=7&cn=2011111810&table_name=LOI&nm=2011206243&la=F&chercher=t&dt=DECRET+CONSEIL+FLAMAND&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dt+contains++%27DECRET%27%2526+%27CONSEIL%27%2526+%27FLAMAND%27+and+dd+%3D+date%272011-11-18%27and+actif+%3D+%27Y%27&ddda=2011&tri=dd+AS+RANK+&trier=promulgation&dddj=18&dddm=11&imgcn.x=42&imgcn.y=3
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deems responsible for delivering such certificates or a certificate issued by other bodies as 
long as it meets the conditions for approval determined by the Flemish government. The 
Flemish government has highlighted in its project of Decree that its implementing orders 
would not distinguish whether the said bodies are localised in Belgium or not. In order to 
establish the equivalence with its own certificates, it intends to make use of the European 
Language Levels (CEFR) frame of reference. 

So as to satisfy fully the Commission’s request for Belgium’s compliance with EU law, 
it was said in the previous general report that the Flemish Decree should be complemented 
by a Decree of the French Community which is competent for the local and regional public 
service located in the French-speaking administrative region and a Law of the federal legisla-
tor which is competent for local and regional public services located in the bilingual admin-
istrative region of Brussels-Capital, for local and regional public services located in the 
German-speaking region and for federal public services. However, we cannot find any evi-
dence that legislative compliance has been discussed by the competent legislative assemblies 
and the federal public service for staff and resources informed us in a letter dated 7 May 
2013 that SELOR is still the only organisation that can deliver language certificates.    

2.3.  Professional Experience Recognition for Access to the Public Sector  

There is no specific problem to be reported on the issue of recognition of professional ex-
perience for access to the public sector. In this regard, according to an answer of the federal 
public service of 7 May 2013 to our questionnaire, professional experience acquired in an-
other Member State is duly taken into consideration when hiring federal public servants.  

The previous report, however, made mention of Case C-47/08 (ECJ, judgment of 24 May 
2011). Therein, the Commission put forward a plea of infringement relating to the failure of 
Belgium to implement Directive 89/48 (on the recognition of professional qualifications – 
now replaced by Directive 2005/36). According to the Commission, Belgium had failed to 
properly implement Directive 89/48 by excluding the profession of notary from the scope of 
the directive. The Court eventually ruled that ‘in view of the particular circumstances of the 
legislative procedure and the situation of uncertainty which resulted […] it does not appear 
possible to conclude that, at the close of the period prescribed in the reasoned opinion, there 
existed a sufficiently clear obligation for the Member States to transpose Directive 89/48 
with respect to the profession of notary’ and rejected the plea of infringement put forward by 
the Commission. If Belgium was excused for not implementing Directive 2005/36 regarding 
notaries back when the Court had not yet settle the issue of knowing whether the activities of 
notaries involve or not the exercise of public authority, this is no more the case now that the 
Court has made clear that notaries fall outside the scope of article 51 TFEU. According to 
Hélène Casman, and we share this view, this means that the Law of Ventôse Year XI will 
have to be modified so as to allow holders of a Licence’s or Master’s degree in notary, ob-
tained in another Member State, to have access to the competition to acquire, in Belgium, the 
title of candidate notary, which is a prerequisite for access to profession of notary (Hélène 
CASMAN, ‘Les arrêts du 24 mai 2011 et l’accès à la profession de notaire en Belgique’, 
J.T., 2012, n° 6461, p. 23). There is no indication that the federal legislature intends to 
amend the Law of Ventôse Year XI accordingly.  

According to a recent article by André Michielsens and Pieter-Jan De Decker, the judg-
ment of the ECJ might be opening the Pandora box since, by characterizing the activity of 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62008CJ0047:EN:HTML
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notaries as economic, it raises much wider questions regarding the compatibility of aspects 
of the regulation of the profession in Belgium with free movement of services and competi-
tion law (‘Le notaire en Europe: affranchi, mais également librement établi?’, Rev. not. b., 
2012, p. 82). Those wider problems relating to the compatibility of the organisation of the 
profession of notary with EU law have not yet reached Belgian courts and tribunals.   

3.  OTHER ASPECTS OF ACCESS TO EMPLOYMENT 

No specific problem was reported on this point.  
Although this lies outside the scope of this report, it is important to note that the Direc-

tive 2009/50/EC on the conditions of entry and residence of third-country nationals for the 
purposes of highly qualified employment has been transposed into Belgian law by the law of 
15 May 2012 modifying the aliens law of 15 December 1980 (M.B., 31 August 2012, p. 
53577).  See also infra, chapter IV, 1.    
  

http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=2012051516%2FF&caller=list&row_id=1&numero=11&rech=21&cn=2012051516&table_name=LOI&nm=2012000411&la=F&chercher=t&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dd+%3D+date%272012-05-15%27and+actif+%3D+%27Y%27&ddda=2012&tri=dd+AS+RANK+&trier=promulgation&dddj=15&dddm=05&imgcn.x=48&imgcn.y=10
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=2012051516%2FF&caller=list&row_id=1&numero=11&rech=21&cn=2012051516&table_name=LOI&nm=2012000411&la=F&chercher=t&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dd+%3D+date%272012-05-15%27and+actif+%3D+%27Y%27&ddda=2012&tri=dd+AS+RANK+&trier=promulgation&dddj=15&dddm=05&imgcn.x=48&imgcn.y=10
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Chapter IV 
Equality of Treatment on the Basis of Nationality 

SUMMARY 

Acquis 

As has been written in previous Reports, the equality of treatment on the basis of nationality 
seems to be generally well respected in Belgium. 

2012 

However questions of social benefits and tax advantages for frontier workers are still diffi-
cult and come to important ECJ decisions in 2013 (Hadj Ahmed, C-45/12 and Jeltes, C-
443/11).   

1.  WORKING CONDITIONS – DIRECT AND INDIRECT DISCRIMINATION 

It would seem that no cases of direct or covert discrimination related to working conditions 
have been lodged before courts or tribunals, which of course, it not to say that no discrimina-
tions occur. 

In Belgium, federal State created a specific body to monitor and fight against discrimina-
tion (of any sort): the Center for Equal Opportunities and Opposition to Racism (CEOOR for 
‘Centre pour l’égalité des chances et la lutte contre le racisme’).  

Each year, the Centre publishes an annual report relating to discrimination of any kind. 
According to the 2012 annual Report ‘Discrimination and Diversity’, 4.226 situation of po-
tential or real discrimination were reported to the Centre (see. p. 66). 

The number of reporting situations increased significantly in 2012 regarding discrimina-
tion based on handicap and sexual orientation. However, the most striking number of report-
ing cases concerns religious or philosophical convictions. 

 
Figure 1: Number of reporting situations per year 2008-2012 
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Figure 2: Reporting cases per area of discrimination 
 

 
 
Figure 3: Reporting situations based on the criteria of discrimination for which the 
Centre is competent 
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hold the required qualifications and competences. In the meantime however, the extent and 
persistency of this phenomenon has finally been established. 

Discrimination at work is still prevalent but there are some positive signs. Many compa-
nies make a strong effort to expand the diversity amongst their personnel. By developing a 
diversity plan, a company (indirectly) impedes the possibilities of discrimination of certain 
target groups. 

Besides managing individual complaints, the CEOOR reflects upon the logic behind dis-
crimination and the so called process of integration. In this respect the goal is to identify 
discriminations and their source, to meet with the stakeholders and provide them with ad-
vice, to submit propositions to the authorities, to organize information seminars and to raise 
awareness. 

In Belgium specifically, the CEOOR mentions that the population of newcomers is very 
diverse, coming from different countries and backgrounds. However, newcomers do share 
common concerns: 
-  knowledge of the language, 
-  knowledge of the Belgian institutions, 
-  difficulties to find a job due to non recognition of their foreign degree in Belgium, 
-  housing problems. 
Newcomers without a legal visa or a residence permit face extra problems such as unscru-
pulous employers or landlords, a fear of public authorities, difficulties to access health care, 
etc. 

The guide ‘Nouvellement arrivé en Belgique? 10 Pistes pour créer son emploi’ published 
by the Centre addresses many questions about how to set up your own business: e.g. Which 
steps must I take to start an independent activity ? Which formalities should I respect? 
Where can I get help? This guide is only available in French and you can download it at the 
bottom of the page. 

The Centre also created a website www.newintown.be where newcomers can find an-
swers to questions related to residence permits/visas, housing, employment, etc. 

Two studies confirm however that only a very low percentage of EU citizens is facing 
discrimination problems in employment as newcomers (less than 1% according to a 2007 
SIDE study conducted in Brussels Region and 3% according to a 2005 study conducted in 
Liège-Verviers) 

1.1.  Specific Issue of Working Conditions in the Public Sector 

No specific problem reported. See also supra, ch. III, 2. 

1.2.  Professional Experience Recognition in order to Determine Working Conditions 

No specific problem reported. 

1.3.  Taking into Account Diplomas to Determine Working Conditions 

No specific problem reported. 

http://www.diversite.be/diversiteit/files/File/Nieuwkomers/GUIDECECLRSITEDEC2007.pdf
http://www.newintown.be/
http://www.diversite.be/diversiteit/files/File/Nieuwkomers/BXLEvaluationglobaleFSE2002_2006.pdf
http://www.diversite.be/diversiteit/files/File/Nieuwkomers/BXLEvaluationglobaleFSE2002_2006.pdf
http://www.diversite.be/diversiteit/files/File/Nieuwkomers/RAPRIMOfinal2_Wall1.pdf
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1.4.  Equal Treatment in Relation to Issues like Civil Servant Status, Trade Union 
Rights, etc. 

No specific problem reported. 

2.  SOCIAL AND TAX ADVANTAGES 

2.1.  General Situation as Laid Down in Article 7(2) Regulation 492/2011 

No specific problem reported. See infra 2.6. 

2.2.  Specific Issue: the Situation of Jobseekers 

In Belgium, EU jobseekers can claim the right to social integration, a right by virtue of 
which the CPASs (the Centres Publics d’Action Sociale, i.e., the centers which manage so-
cial assistance in Belgium) may offer them a job or income support (‘revenu d’intégration 
sociale’) (Law of 26 May 2002 concerning the right to social integration, M.B., 31 July 2002, 
p. 33610, art. 3). For benefiting the right to social integration, the applicant must demonstrate 
its willingness to work unless health reasons or fairness requires otherwise. Access to social 
integration is granted as from the moment the registration certificate evidencing EU jobseek-
ers’ right to stay on Belgian territory for more than three months is issued. A circular of the 
Ministry for social integration of 29 June 2011 addressed to the presidents of the CPASs 
makes clear that EU jobseekers cannot claim the right to social integration before that date.  
Until recently, jobseekers could still ask for social assistance (Law of 8 July 1976 organizing 
the CPASs, M.B., 5 May 1976, p. 9876) as soon as they held a certificate of registration ap-
plication. Social assistance allows every person legally residing in Belgium to live in a man-
ner compatible with human dignity. Social assistance, which is also managed by the CPASs, 
encompasses assistance of a material, social, medical, medico-social and psychological kind. 
It may also include employment offers and monetary support equivalent to the ‘revenu 
d’intégration sociale’ for those that do not meet the conditions. However, the Law of 19 
January 2012 modifying the legislation concerning the reception of asylum seekers in Bel-
gium (M.B., 17 February 2012, p. 11422) has finally made use of the possibility provided by 
article 24, §2 of the Citizens Rights Directive by inserting article 57 quinquies in the Law 
that organizes the CPASs. By way of derogation from the Law as it stands, the center is now 
obliged to refuse entitlement to social assistance to citizens of Member States of the Euro-
pean Union and their family members during the first three months of residence or, where 
appropriate, during the longer period during which EU citizens are seeking employment in 
Belgium, nor shall it be obliged, prior to acquisition of their right of permanent residence, to 
grant maintenance aid. We find regrettable that the right to social assistance has been re-
stricted for all EU citizens through a law specifically aimed at the reception of asylum seek-
ers in Belgium.  

A circular of the Ministry for social integration of 28 March 2012 clarifies that the three-
month period runs from the moment the ‘certificate of registration application’ is issued. 
When this period elapses or if EU citizens acquire the right to stay for more than three 
months on Belgian territory before that date, social assistance can again be claimed by EU 

http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=2002052647%2FF&caller=list&row_id=1&numero=5&rech=5&cn=2002052647&table_name=LOI&nm=2002022559&la=F&chercher=t&dt=LOI&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dt+contains++%27LOI%27+and+dd+%3D+date%272002-05-26%27and+actif+%3D+%27Y%27&ddda=2002&tri=dd+AS+RANK+&trier=promulgation&dddj=26&dddm=05&imgcn.x=39&imgcn.y=12
http://www.mi-is.be/be-fr/cpas/les-etrangers
http://www.mi-is.be/be-fr/cpas/les-etrangers
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=1976070834%2FF&caller=list&row_id=1&numero=2&rech=8&cn=1976070834&table_name=LOI&nm=1976A70810&la=F&chercher=t&dt=LOI&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dt+contains++%27LOI%27+and+dd+%3D+date%271976-07-08%27and+actif+%3D+%27Y%27&ddda=1976&tri=dd+AS+RANK+&trier=promulgation&dddj=08&dddm=07&imgcn.x=54&imgcn.y=6
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=2012011913%2FF&caller=list&row_id=1&numero=14&rech=18&cn=2012011913&table_name=LOI&nm=2012000102&la=F&chercher=t&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dd+%3D+date%272012-01-19%27and+actif+%3D+%27Y%27&ddda=2012&tri=dd+AS+RANK+&trier=promulgation&dddj=19&dddm=01&imgcn.x=50&imgcn.y=11
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=2012011913%2FF&caller=list&row_id=1&numero=14&rech=18&cn=2012011913&table_name=LOI&nm=2012000102&la=F&chercher=t&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dd+%3D+date%272012-01-19%27and+actif+%3D+%27Y%27&ddda=2012&tri=dd+AS+RANK+&trier=promulgation&dddj=19&dddm=01&imgcn.x=50&imgcn.y=11
http://www.mi-is.be/be-fr/cpas/les-etrangers
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citizens.  A contrario, jobseekers are refused the right to social assistance for the whole time 
during which they seek employment in Belgium, although they can still fall back on the right 
to social integration once they receive their certificate of registration. The circular also de-
fines maintenance aid, by referring to the preparatory work of the parliament and the Citi-
zens rights Directive, as any social assistance in the form of maintenance aid for studies, 
including vocational training, consisting in student grants or student loans, that the CPAS 
might grant as a complement to the ‘revenu d’intégration sociale’ or its equivalent. Mainten-
ance aid so defined will be refused to EU citizens until they acquire the right of permanent 
residence. Nevertheless, so as to comply with the Citizens Right Directive, the circular speci-
fies that the restriction regarding maintenance aid only concerns persons other than workers, 
self-employed persons and the members of their family.  

In a parliamentary question to the State Secretary for social integration (question n° 
10720, p. 49), the deputy Zoé Génot has expressed concern regarding the fact that the with-
drawal of social assistance to EU citizens for the first three months and the longer period 
provided for jobseekers encompasses the right to urgent medical care. Although they might 
be sound financial reasons for making access to social assistance stricter, it is scandalous, 
she says, to leave health providers which the inacceptable choice of either letting indigent 
EU citizens without a sickness insurance die at their front door or treating them at their own 
expenses. The State Secretary replied that this complies with the Citizens Rights Directive.  
From an EU law perspective, we can question whether such kind of legislation implements 
EU law with sufficient regard for the right to life and the right to medical care which are 
guaranteed by, respectively, articles 2 and 35 the EU charter of fundamental rights. It, more-
over, goes against the primary purpose of the law conferring the right to social assistance 
which is to allow every person to live his/her life in conformity with human dignity (Law of 
8 July 1976, art. 1), while protecting the human dignity of every person is also the primary 
aim of the EU charter of fundamental rights (art. 1) with which Member States must abide 
when implementing European law.  

By Law of 28 June 2013 (M.B., 1 July 2013, Loi Programme), it was decided that the 
Revenu d’intégration sociale (RIS, social integration income) will be open to EU citizens 
only if they have a right of residence for more than 3 months and only after 3  months of this 
residence. It is too early to see the application but this could mean, in practice, only after six 
months of residence.  

EU citizens who have lost their right to stay cannot claim either the right to social inte-
gration or the right to social assistance. A circular of the Ministry for social integration of 29 
June 2011 invites the CPASs to regularly check the status of their beneficiaries and inform 
them that claiming social assistance might jeopardize their right to stay on Belgian territory. 
In this regard, a data exchange system has been set up between the ministry for social inte-
gration and the alien’s office, in particular regarding EU jobseekers claiming social support 
so that the alien’s office can use such data as a basis for further investigation which may 
eventually lead to an order to leave Belgian territory (see supra, ch. I).  

See also supra, ch. III, 1.1.   

2.3.  Early retirement allowance and Child allowance as Social Advantages 

Regarding child allowance, see supra, ch. II, 7, case C-45/12, Hadj Ahmed.  
 

http://www.lachambre.be/doc/CCRI/pdf/53/ic448.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:083:0389:01:EN:HTML
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=1976070834%2FF&caller=list&row_id=1&numero=2&rech=8&cn=1976070834&table_name=LOI&nm=1976A70810&la=F&chercher=t&dt=LOI&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dt+contains++%27LOI%27+and+dd+%3D+date%271976-07-08%27and+actif+%3D+%27Y%27&ddda=1976&tri=dd+AS+RANK+&trier=promulgation&dddj=08&dddm=07&imgcn.x=54&imgcn.y=6
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=1976070834%2FF&caller=list&row_id=1&numero=2&rech=8&cn=1976070834&table_name=LOI&nm=1976A70810&la=F&chercher=t&dt=LOI&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dt+contains++%27LOI%27+and+dd+%3D+date%271976-07-08%27and+actif+%3D+%27Y%27&ddda=1976&tri=dd+AS+RANK+&trier=promulgation&dddj=08&dddm=07&imgcn.x=54&imgcn.y=6
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:083:0389:01:EN:HTML
http://www.mi-is.be/be-fr/cpas/les-etrangers
http://www.mi-is.be/be-fr/cpas/les-etrangers
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62012CJ0045:EN:HTML
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2.4. Tax deduction and Tax reduction as Tax Advantages 

Three reasoned opinions on Belgian taxation have been sent in 2012:  
1. European Commission requests Belgium to amend property transfer tax in the Brussels 

Capital Region (IP/12/178): The European Commission has officially asked Belgium to 
amend its legislation on the property transfer tax in the Brussels Capital Region. The leg-
islation at stake allows for a tax base reduction of the property transfer tax when buying a 
primary residence in the Brussels Capital Region on the condition of staying resident in 
the Region during the next 5 years.  
The Commission considers that this legislation is incompatible with the Treaties as it 
discourages the free movement of persons, workers and self-employed persons which is 
guaranteed by EU rules (Articles 21, 45, 49 TFEU and 28 and 31 EEA). Taxpayers who 
settle in newly bought property in the Brussels Capital Region are dissuaded from leav-
ing it for the next 5 years as otherwise they would lose the above mentioned tax advan-
tage and would have to retroactively pay the tax to the Region.  
The Commission's request takes the form of a reasoned opinion (the second stage of an 
infringement procedure) leaving a two months delay to Belgium to comply before refer-
ring the matter to the Court of Justice of the European Union. 

2. European Commission requests Belgium to review discriminatory venture capital tax 
incentive (IP/12/176): 
The Commission criticizes Belgian legislation on tax credits for investing in venture cap-
ital. Belgian legislation grants a personal income tax credit to individuals investing in 
shares and units of ARKimedes funds. This tax credit is only granted on the condition 
that these investors are resident in the Flemish region. Residents of other Member States 
cannot benefit from the mentioned tax credit even if they are fully taxable in Belgium 
because they derive all or almost all of their personal income in Belgium.  
The Commission considers that this legislation is incompatible with the Treaties, as it 
discourages the free movement of workers and self-employed persons which is guaran-
teed by EU rules (articles 45 and 49 TFEU and 28 and 31 EEA). These provisions also 
go against the case-law of the EU's Court of Justice that taxpayers who are tax residents 
of other Member States of the EU or EEA but derive all or almost all of their income in 
Belgium should be entitled to the same tax benefits as Belgian residents (see case C-
279/93 Schumacker). 
Here again, the request takes the form of a reasoned opinion (the second stage of an in-
fringement procedure) leaving a two months delay to Belgium to comply before referring 
the matter to the Court of Justice of the European Union. 

3. Commission requests Belgium to remove discriminatory rules on personal income tax 
(IP/12/281) 
The last request made by the European Commission against Belgium is to amend its re-
gional and federal laws that discriminate against non-resident taxpayers whose income is 
entirely or almost entirely earned in Belgium. 
The regional law allows for a reduction in personal income tax when citizens buy shares 
or bonds of investment funds in Wallonia. Residing in the Walloon region is a condition 
to benefit from this reduction. The Commission considers that excluding non-residents 
who earn all or almost all of their income in the Walloon Region from the benefit of the 
reduction is discriminatory.  

http://europa.eu/rapid/press-release_IP-12-178_en.htm
http://europa.eu/rapid/press-release_IP-12-176_en.htm
http://europa.eu/rapid/press-release_IP-12-281_en.htm
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The federal law grants a tax credit for resident taxpayers whose yearly income does not 
exceed € 18,730. Non-residents earning all or almost all of their income in Belgium and 
meeting the same condition of low income earnings are excluded from the benefit of the 
tax credit.  
The Commission is of the opinion that this exclusion is discriminatory and sees no poss-
ible justification for these discriminations. Both cases breach EU rules by restricting the 
free movement of workers. The second case also constitutes an unjustified restriction to 
the freedom of establishment.  

 
Regarding taxes relating to residence permit delivery requested by Antwerpen local authori-
ties see supra, chap. I. 

2.5.  Financial Assistance through Activation Measures as Social Advantages 

As this specific point was analysed in the thematic report on jobseekers last year, all the in-
formation given are still valid this year: 
 

‘Problems of compliance with EU law could also arise with regard to employment assistance and 
other activation measures. Like many other Member States, Belgium promotes the activation of 
job seekers. However, it is difficult to portray a simple picture of the existing measures, as these 
are numerous and spread over the various levels of power making the federal structure of Bel-
gium. Social security is a federal competence and the federal state is exclusively competent to set-
up incentive measures linked to social security – such as a reduction of social security contribu-
tions. Many other incentive measures are taken by the regions which are competent for promoting 
employment. These last measures can often be combined with federal aid. As mentioned in the 
2010 report, the conditions attached to activation measures are sometimes designed in a fashion 
that could raise questions as to their compatibility with European rules on free movement of 
workers. A couple of these measures have been presented in the 2010 report so as to illustrate this 
point.  
Besides, in April 2011, the Minister for Employment was questioned by a Deputy about the nega-
tive impact that a surge of EU workers coming to Belgium following enlargement might have on 
the ‘titres-services’ system (Law of 20 July 2001 aiming at favoring the development of proximity 
services and jobs, M.B., 11 August 2001, p. 27453) which, according to the Deputy, was initially 
devised to put unskilled Belgian nationals to work. The Minister replied that this system was 
made available to EU workers because EU law requires that they be treated the same way as na-
tional workers regarding conditions of employment and should enjoy the same social and tax ad-
vantages (answer of the Minister for Employment and Equal Opportunities to a parliamentary 
question asked by Deputy Miranda Van Eetvelde on 28 April 2011, question n°231, p. 148). 
Belgian law also provides for the grant of unemployment benefits, known as tideover allowances, 
to young people who have just completed their studies and are seeking their first employment. 
Those allowances enable recipients to be regarded as wholly unemployed and on benefit within 
the meaning of the legislation on employment and unemployment and give them access to special 
employment programmes. Belgian tideover allowances are, according to the European Court of 
Justice, ‘social benefits, the aim of which is to faciliate, for young people, the transition from edu-
cation to the employment market’ (Court of Justice, Judgment of 15 September 2005, Ioannidis, 
C-258/04, para. 23). In this respect, they must be granted on a non-discriminatory basis to EU 
jobseekers unless the difference of treatment ‘is based on objective considerations which are in-
dependent of the nationality of the persons concerned and proportionate to the aim legitimately 
pursued by the national law’ (Ioannidis, para. 29). The European Court of Justice also said in Kzi-

http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=2001072037%2FF&caller=list&row_id=1&numero=2&rech=2&cn=2001072037&table_name=LOI&nm=2001012803&la=F&chercher=t&dt=LOI&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dt+contains++%27LOI%27+and+dd+%3D+date%272001-07-20%27and+actif+%3D+%27Y%27&ddda=2001&tri=dd+AS+RANK+&trier=promulgation&dddj=20&dddm=07&imgcn.x=66&imgcn.y=9
http://www.lachambre.be/QRVA/pdf/53/53K0028.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62004CJ0258:EN:HTML
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ber that those tideover allowances must be granted to a young Moroccan girl, daughter of a Mo-
roccan worker according to the same non-discriminatory principle included in the EEC-Morocco 
cooperation agreement (Judgment of 31 January 1991, Kziber, C-18/90). Since D’Hoop (Court of 
Justice, Judgment of 11 July 2002, C-224/98), the Court admits that it is legitimate for the Belgian 
legislature to require that there be a real link between the applicant and the employment market 
concerned, but considers that refusing tiderover allowances on the sole ground that a jobseeker 
has completed his secondary education in another Member goes beyond what is necessary to 
demonstrate such a link. As a result of this case-law, indent j) was added by Royal Decree of 11 
February 2003 (M.B., 19 February 2003, p. 8026) to article 36, para. 1, 2°, of the Belgian Royal 
Decree of 25 November 1991 laying down unemployment regulations (M.B., 31 December 1991, 
p. 29888), so that tideover allowances are now accessible to young workers who have completed 
secondary studies at an educational establishment not run, subsidised or approved by one of the 
communities in Belgium, provided that they obtain either a document issued by one of those 
communities establishing the equivalence of their studies to the study certificate issued by the 
competent authority of one of those communities for studies completed in those Belgian educa-
tional establishments, or else a document giving access to higher education. As the law stands, 
access is, however, made conditional upon the young person in question having previously com-
pleted six years' studies at an educational establishment run, approved or subsidised by one of the 
communities in Belgium.  
The latter requirement was challenged before the Belgian Supreme Court (Cour de Cassation) by 
an applicant who had completed her secondary studies in another Member State but had not pre-
viously completed six years’ studies in Belgium (Supreme Court, Judgment n° S.10.0057.F of 27 
June 2011). The Supreme Court decided to stay proceedings until the European Court of Justice 
rules whether European law precludes a condition of this kind, if that condition is exclusive and 
absolute. If so, the Supreme Court also wants to know whether the circumstances of the young 
person described above, who has not completed six years' studies at a Belgian educational estab-
lishment, resides in Belgium with her Belgian spouse and is registered as a job-seeker with a Bel-
gian employment service, constitute factors to be taken into consideration in order to appraise that 
young person's link to the Belgian employment market, having regard to European law. It finally 
asks to what extent the length of those periods of residence, marriage and registration as a job-
seeker must be taken into consideration (Reference for a preliminary ruling from the Cour de cas-
sation (Belgium) lodged on 11 July 2011, Déborah Prete v Office National de l’Emploi, C-
367/11).  

2.6. Other Social and Tax Issues Regarding Frontier Workers 

The recent Jeltes judgment (C-443/11) dated 11 April 2013 is of importance in Belgium and 
in the Netherlands even if it is much early to appreciate the specific consequences of the 
judgment in Belgium. The request for a preliminary ruling concerned the interpretation of 
Articles 65 and 87(8) of Regulation (EC) No 883/2004 of the European Parliament and of 
the Council of 29 April 2004 on the coordination of social security systems (OJ 2004 L 166, 
p. 1) as amended by Regulation (EC) No 988/2009 of the European Parliament and of the 
Council of 16 September 2009 (OJ 2009 L 284, p. 43) (‘Regulation No 883/2004’) and of 
Article 45 TFEU and Article 7(2) of Council Regulation (EEC) No 1612/68 on freedom of 
movement for workers within the Community (OJ, English Special Edition 1968(II), p. 475). 
The request has been made in proceedings between Mr Jeltes, Ms Peeters and Mr Arnold, on 
the one hand, and the Raad van bestuur van het Uitvoeringsinstituut werknemersverzeke-
ringen, on the other hand, concerning its rejection of their applications to obtain or maintain 
benefits under the Law on unemployment (the WW) in The Netherlands. 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61990CJ0018:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61998CJ0224:EN:HTML
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=2003021131%2FF&caller=list&row_id=1&numero=2&rech=8&cn=2003021131&table_name=loi&nm=2003012067&la=F&chercher=t&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dd+%3D+date%272003-02-11%27and+actif+%3D+%27Y%27&ddda=2003&tri=dd+AS+RANK+&trier=promulgation&dddj=11&dddm=02&imgcn.x=51&imgcn.y=8
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=2003021131%2FF&caller=list&row_id=1&numero=2&rech=8&cn=2003021131&table_name=loi&nm=2003012067&la=F&chercher=t&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dd+%3D+date%272003-02-11%27and+actif+%3D+%27Y%27&ddda=2003&tri=dd+AS+RANK+&trier=promulgation&dddj=11&dddm=02&imgcn.x=51&imgcn.y=8
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=1991112550%2FF&caller=list&row_id=1&numero=14&rech=65&cn=1991112550&table_name=LOI&nm=1991013192&la=F&chercher=t&dt=ARRETE+ROYAL&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dt+contains++%27ARRETE%27%2526+%27ROYAL%27+and+dd+%3D+date%271991-11-25%27and+actif+%3D+%27Y%27&ddda=1991&tri=dd+AS+RANK+&trier=promulgation&dddj=25&dddm=11&imgcn.x=41&imgcn.y=19
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=1991112550%2FF&caller=list&row_id=1&numero=14&rech=65&cn=1991112550&table_name=LOI&nm=1991013192&la=F&chercher=t&dt=ARRETE+ROYAL&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dt+contains++%27ARRETE%27%2526+%27ROYAL%27+and+dd+%3D+date%271991-11-25%27and+actif+%3D+%27Y%27&ddda=1991&tri=dd+AS+RANK+&trier=promulgation&dddj=25&dddm=11&imgcn.x=41&imgcn.y=19
http://jure.juridat.just.fgov.be/pdfapp/download_blob?idpdf=F-20110627-5
http://jure.juridat.just.fgov.be/pdfapp/download_blob?idpdf=F-20110627-5
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2011:282:0010:02:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2011:282:0010:02:EN:HTML
http://curia.europa.eu/juris/document/document.jsf?text=&docid=136143&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=35152
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The background to the dispute in the main proceedings and the questions referred for a pre-
liminary ruling can be summarized as follow: 

Mr Jeltes and Ms Peeters are frontier workers of Netherlands nationality who worked in 
the Netherlands while resident in Belgium and Mr Arnold is a frontier worker of Netherlands 
nationality who worked in the Netherlands while resident in Germany. Mr Jeltes became 
unemployed in August 2010, that is, after 1 May 2010, the date from which Regulation No 
883/2004 began to apply. He submitted a claim for unemployment benefit, under the WW, to 
the Netherlands authorities but they rejected his claim. 

Netherlands law prohibits the payment of unemployment benefit to unemployed workers 
who do not reside in national territory. The Netherlands authorities based their refusal on 
Article 65 of Regulation No 883/2004, under which the Member State of residence, that is to 
say Belgium for the first two applicants and Germany for the third applicant, is the Member 
State responsible for paying unemployment benefit. 

The Court recognizes an evolution in secondary law since the Miethe case (1/85) and 
considers that ‘the rules on the freedom of movement for workers … must be interpreted as 
not precluding the Member State where the person was last employed from refusing, in ac-
cordance with its national law, to grant unemployment benefit to a wholly unemployed fron-
tier worker whose prospects of reintegration into working life are best in that Member State, 
on the ground that he does not reside in its territory, since, … the applicable legislation is 
that of the Member State of residence’. In other words, the ‘real link’ considered as a crite-
rion of social citizenship is a question of integration by residence more than by employment.  

3.  POLITICAL RIGHTS 

Besides the right to vote in European elections, EU citizens who reside in Belgium have the 
right to vote and to stand as candidates in municipal elections. The right to vote (but not to 
stand as a candidate) in municipal elections has also been extended to TCNs under specific 
conditions related to duration of residence.  

Municipal elections have taken place on 14 October 2012. According to official statistics 
updated on 1 August 2012, only 18.5 % of EU citizens residing in Belgium were registered 
for the municipal elections, while the registration rate is even lower, 14 %, for TCNs. This is 
disappointing considering that the registration rate for the 2006 municipal elections was 20.9 
% for EU citizens and 15.7 % for TCNs.  
  

http://www.contact.rrn.fgov.be/fr/statelc/elec.php?sdate=2012-08-01
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Chapter V 
Other Obstacles to Free Movement of Workers  

 
No other obstacle than those included in ‘Chapter VI: Specific Issues’ is reported. 

One should bear in mind that obstacles to free movement of workers may also arise from 
direct and indirect discrimination based on sex, gender, age... This issue linked to Directive 
2000/43 and Directive 2000/78 goes beyond this Report. See supra, ch. IV, 1. 

 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000L0043:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000L0043:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000L0078:EN:HTML


BELGIUM 

44 
 

Chapter VI 
Specific Issues 

1.  FRONTIERS WORKERS (OTHER THAN SOCIAL SECURITY ISSUES) 

1.1.  France 

According to the Belgian-French Convention of 10 March 1964 (Law of 14 April 1965, 
M.B., 24 June 1965) as amended in December 2008 (Law of 7 May 2009, M.B., 8 January 
2010, p. 577), the salaries of frontier workers residing in the Belgian border area but working 
in the French border area are subject to the French income tax, while the salaries of frontier 
workers residing in the French border area but working in the Belgian border area are also 
subject to the French income tax with a phasing-out period extending up to year 2033, after 
which frontier workers residing in the French border area will be subject to the Belgian in-
come tax. The fiscal regime of frontier workers will then fall in line with that of other work-
ers who, according to Article 11 of the Convention, are taxed by the state in which they have 
earned their salaries.  

In a parliamentary question of 15 June 2012 (question n° 53-441), deputy Gilkinet ex-
pressed the concern that this phasing-out period entails a loss of earnings for the Belgian 
state because French workers do not pay their taxes in Belgium while working there. In its 
reply, the Minister of finances explains that any loss of earnings for the Belgian state is com-
pensated by article 4 of the December 2008 amendment to the Convention which provides 
for a 25 million EUR sum to be paid by France to Belgium on yearly basis.      

1.2.  Luxembourg 

In a parliamentary question of 15 June 2012 (question n° 53-441), deputy Gilkinet complains 
that Belgian frontier workers working in Luxembourg are taxed in Luxembourg while using 
Belgian public services. In its reply, the Minister of finances explains that any loss of earn-
ings for the Belgian state is compensated by a fund for frontier workers set up in 2001 
through which Luxembourg transfers 15 million EUR to Belgium on a yearly basis. The 
Minister admits that this financial compensation is insufficient to cover Belgium’s loss of 
earnings and already got in touch with his Luxembourgish colleague so as to discuss the 
situation.   

1.3. Netherlands  

In its judgment of 16 February 2012 (Case n° F.10.0115.N/1), the Belgian Supreme Court 
ruled that EU law does not imply that, where the income of a taxpayer are, on the basis of a 
convention aimed at preventing double taxation such as the one entered into by Belgium and 
the Netherlands (adopted on 5 June 2001, M.B., 20 December 2002, p. 57534), partly taxed 
in the state of residence and partly taxed in the state where the salary is earned, the tax de-
ductions for child-care and ‘titres-services’ may always be entirely set off against the tax due 

http://www.lachambre.be/qrva/pdf/53/53K0075.pdf
http://www.lachambre.be/qrva/pdf/53/53K0075.pdf
http://jure.juridat.just.fgov.be/pdfapp/download_blob?idpdf=F-20120216-9
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=2001060534%2FF&caller=list&row_id=1&numero=6&rech=7&cn=2001060534&table_name=LOI&nm=2002A15174&la=F&chercher=t&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dd+%3D+date%272001-06-05%27and+actif+%3D+%27Y%27&ddda=2001&tri=dd+AS+RANK+&trier=promulgation&dddj=05&dddm=06&imgcn.x=32&imgcn.y=11
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in the state of residence as if the income tax had been entirely imposed in the state of resi-
dence.     

For a detailed analysis of the obstacles that frontiers workers might encounter (with a fo-
cus on social security issues), see the EURES reports concerning the Maas-Rhine Euroregion 
(available at www.eures-emr.org/fr/accueil.html).  

For the obstacles to free movement of workers entailed by taxation in Belgium more 
generally, see this report, chap. IV.2.   

2.  SPORTSMEN/SPORTSWOMEN 

As mentioned in previous Reports, a Decree of the French Community (Decree of 8 Decem-
ber 2006, M.B., 20 February 2007, p. 8236) provides that any transfer of a sportsman from a 
club to another shall be free from any fee with the exception that a training compensation fee 
(‘indemnité de formation’) may be claimed at the time of transfer. This Decree, it was said, 
is compatible with the case-law of the ECJ (judgment of 16 March 2010, C-325/08, Olym-
pique Lyonnais).   

There is also a Decree of the Flemish Community (Decree of 24 July 1996, M.B., 
12 September 1996, p. 23905) regulating the status of amateur sportsmen which provides for 
a regime of freedom by virtue of which the payment of a compensation fee following the 
transfer of an amateur sportsman from one club to another is explicitly prohibited.  

A certain number of sporting rules have been enumerated in our previous report, which 
raise question of compliance with free movement of workers’ law, particularly in view of the 
Bosman (ECJ, judgment of 15 December 1995, C-415/93) and Olympique Lyonnais (ECJ, 
judgment of 16 March 2010, C-325/08) cases.  

Basketball 

In addition, in a reply of 13 April 2013 to our questionnaire, the Frenchspeaking basketball 
association informed us that in their first division (called the ‘Ethias League’), at least five 
players out of twelve must be Belgian. No such restriction is found regarding the lower divi-
sions. Moreover, the association let us know that, as regards transfer fees, except for profes-
sional players active in the « Ethias league », there are no transfer fees, but only training fees 
calculated according to the age and training years of the player (on average 50 € per year  for 
players aged between 8 and 21).  

Football 

Besides, Article 926 of the Belgian football federation (URBSFA) regulation provides that, 
in order to be qualified to play for a team during the year following their resignation from 
another team, football players have to fill a new enrolment form with the federation. The 
form may be filled from 2nd of May to 30th of June if the new club belongs to amateur foot-
ball, while the form may be filled from 2th of May to 31sth of August if the new club be-
longs to professional football. Yet, for players that have not previously played in Belgium, 
according to article 921, the transfer may be registered from 15 of June to 31st of August and 

http://www.eures-emr.org/fr/accueil.html
http://www.adeps.be/pdf/D%C3%A9cretdebase.pdf
http://www.adeps.be/pdf/D%C3%A9cretdebase.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62008CJ0325:EN:HTML
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=1996072449%2FF&caller=list&row_id=1&numero=9&rech=9&cn=1996072449&table_name=LOI&nm=1996036088&la=F&chercher=t&dt=DECRET+CONSEIL+FLAMAND&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dt+contains++%27DECRET%27%2526+%27CONSEIL%27%2526+%27FLAMAND%27+and+dd+%3D+date%271996-07-24%27and+actif+%3D+%27Y%27&ddda=1996&tri=dd+AS+RANK+&trier=promulgation&dddj=24&dddm=07&imgcn.x=56&imgcn.y=8
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61993CJ0415:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62008CJ0325:EN:HTML
http://static.belgianfootball.be/project/publiek/reglement/reglement_fr.pdf
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1st January to 31st of January. This complex system has given rise to a legal dispute opposing 
an amateur French player who has played for several years in Belgium and his new amateur 
club to the Belgian football federation. The claimants have asked for an interim injunction 
before the Civil Tribunal of Tournai, ordering the Federation to allow the player to play for 
his new team even though the enrolment form was filled after the deadline of 30th of June 
contrary to the regulation. The player and his new team, relying on the Lehtonen case (ECJ, 
13 April 2000, C-176/96), have claimed that the transfer rule provided for in article 296 cre-
ates an obstacle to the free movement of workers. On 12 September 2012, the interim judge 
has accepted to grant the interim order on the grounds that there is a prima facie violation of 
free movement rules with regard to the Lehtonen case (reported in J.L.M.B., 2012, n°38, p. 
1818).     

In another case, a football player has brought a liability action against his former club for 
preventing him from moving to a new club located outside Belgium. He complains that its 
former club would have tried to obtain an indemnity of transfer and prevented him from 
leaving the club by convincing the Belgian football federation to oppose the issuance of his 
certificate of transfer. Yet, the Labour Court of Mons refuses to grant damages on the ground 
that the claimant has not put forward convincing evidence for any of those claims and has 
failed to demonstrate the fulfilment of the fault, damage and causation conditions required 
by Belgian law to obtain damages from his former club (Cour du travail de Mons, 8 February 
2012, 8th chamber, R.G. 2010/AM/378).   

On the definition of professional sport-man or -woman, a Royal Decree of 18 June 2012 
gives as minimum annual salary to be a ‘remunerated sport-man’, 9.027 €/year.  

3.  THE MARITIME SECTOR 

Regarding the maritime sector, as we mentioned in last year’s Report, no cases have been 
reported of violations of the Royal Decree of 12 September 2007 which amended Belgian 
law so that EU nationals are exempted from the nationality requirement normally applicable 
to ship commanders (Royal Decree of 12 September 2007, M.B., 28 September 2007, p. 
50526). 

4.  RESEARCHERS/ARTISTS 

As mentioned in the previous Reports, one of the admissibility conditions to apply for a fi-
nancial aid from the French Community for the writing and production of a movie was for 
the production company to have a headquarter or a permanent agency in Belgium. These 
conditions have been liberalised by a Decree of the French Community (Decree of 
10 November 2011, M.B., 9 December 2011, p. 72369) which opens financial support from 
the French Community to production companies even if not established in Belgium, and to 
Belgian nationals, EU nationals and non-EU nationals who reside in Belgium. In the Flemish 
Community, the Flanders Audiovisual Fund (VAF) determines the conditions for granting 
financial assistance. Corporations must have their headquarters or a permanent agency in 
Belgium. Individuals must be residents or work in a Member State of the European Union, 
irrespective of nationality (Vlaams Audiovisueel Fonds, Regulation for financial assistance).  

http://curia.europa.eu/juris/document/document.jsf?text=&docid=45242&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=1809499
http://jure.juridat.just.fgov.be/pdfapp/download_blob?idpdf=F-20120208-9
http://www.ejustice.just.fgov.be/cgi_loi/loi_a.pl?language=fr&dt=ARRETE+ROYAL&chercher=t&choix1=ET&fr=f&choix2=ET&numero=4&table_name=LOI&fromtab=loi_all&imgcn.x=13&DETAIL=2007091234/F&nm=2007014291&imgcn.y=14&ddda=2007&sql=dt+contains++%27ARRETE%27%26+%27ROYAL%27+and+dd+=+date%272007-09-12%27and+actif+=+%27Y%27&rech=10&tri=dd+AS+RANK+&trier=promulgation&dddj=12&cn=2007091234&row_id=1&caller=image_a1&dddm=09&la=F&pdf_page=18&pdf_file=http://www.ejustice.just.fgov.be/mopdf/2007/09/28_2.pdf
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=2011111008%2FF&caller=list&row_id=1&numero=15&rech=22&cn=2011111008&table_name=LOI&nm=2011029587&la=F&chercher=t&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dd+%3D+date%272011-11-10%27and+actif+%3D+%27Y%27&ddda=2011&tri=dd+AS+RANK+&trier=promulgation&dddj=10&dddm=11&imgcn.x=28&imgcn.y=3
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=2011111008%2FF&caller=list&row_id=1&numero=15&rech=22&cn=2011111008&table_name=LOI&nm=2011029587&la=F&chercher=t&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dd+%3D+date%272011-11-10%27and+actif+%3D+%27Y%27&ddda=2011&tri=dd+AS+RANK+&trier=promulgation&dddj=10&dddm=11&imgcn.x=28&imgcn.y=3
http://www.vaf.be/fileadmin/media/VAF/upload_pdf/Reglement_VAF_Mediafonds_-_vanaf_20.01.2012.pdf
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According to a framework-Decree of the French Community, recognition and funding 
from the French Community (Framework Decree of 10 April 2003, M.B., 19 May 2003, 
p. 27200, art. 30) for corporations and individuals working in the field of performing arts, is 
made conditional upon, inter alia, their residence in the French-speaking region or bilingual 
region of Brussels-capital and undertaking activities which are significantly aimed at the 
publics of the French Community. 

In a reply of 10 April 2013 to our questionnaire, SMartbe, a professional association that 
represents artists in Belgium, informed us that EU artists may acquire the right to stay in 
Belgium as salaried or self-employed workers. That association has created a webpage in-
forming foreign artists as to their right to stay and work in Belgium.  

As far as researchers are concerned, no specific issue was reported in 2012. EU Re-
searchers who are planning to work in a R&D institution in Brussels or Wallonia can find all 
relevant information on the Euraxess website of the Wallonia-Brussels Federation.   

5.  STUDENTS 

5.1.  Access to Studies 

As commented in the previous Reports, the Decree of the French Community of 16 June 
2006 regulates the number of non-resident students in certain medical and paramedical pro-
grammes in the first two years of undergraduate studies in higher education (Decree of 16 
June 2006, M.B., 6 July 2006, p. 34055). Following a judgment of the Constitutional Court 
of 31 May 2011 (Constitutional Court, judgment 89/2011, 31 May 2011, M.B., 10 August 
2011, p. 45511), after a preliminary ruling by the ECJ (judgment of 13 April 2010, Bressol, 
C-73/08), the quota system instituted by the Decree of 6 June 2006 is maintained but only for 
the three most important curricula in terms of number of foreign students (physiotherapy, 
veterinary medicine, and psychological studies with minor in speech therapy).    

The aforementioned Decree has been amended by Decree of 12 July 2012 (M.B., 26 July 
2012, p. 41164) so as to extend the quota system to medical studies and dentistry as from the 
academic year 2012-2013. This might raise new problems of compatibility with European 
law.  

Besides, in answer to a parliamentary question of 22 January 2013 by deputy HAZÉE, 
the Minister for higher education of the French Community confirmed that he was planning 
to draft a project of Decree that would reintroduce the quota system for speech therapy stud-
ies, while he also would like to reintroduce quotas for audiologists and midwives in the near 
future. So as to make the case for such an extension of the Decree, his services were collect-
ing evidence of the risk for education and public health caused by incoming French students 
in speech therapy studies and any other studies that might be concerned. On 25 April 2013, 
the government of the French Community approved on first reading a draft project of Decree 
extending the quota system to speech therapy and audiology. In a press release on the same 
day, the Minister explains that, between 2010-2011 and 2012-2013, the total number of stu-
dents registered in the first year of the bachelor of speech therapy has grown by 63%. In 
2010-2011, among 760 students registered for the first year, 231 were not resident. In 2011-
2012, the number of students who do not reside in Belgium reached 692 on 1222 students 
registered for the first year and, in 2012-2013, 837 on 1238 students registered. The Minister 
goes on by saying that the number of students holding a foreign secondary school degree has 

http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=2003041069%2FF&caller=list&row_id=31&numero=45&rech=52&cn=2003041069&table_name=LOI&nm=2003029260&la=F&language=fr&chercher=t&choix1=ET&fr=f&choix2=ET&fromtab=loi_all&btnnext.x=62&btnnext.y=5&sql=dd+%3D+date%272003-04-10%27and+actif+%3D+%27Y%27&ddda=2003&tri=dd+AS+RANK+&trier=promulgation&dddj=10&dddm=04&imgcn.x=29&imgcn.y=6
http://infofr.smartbe.be/rubrique.php3?id_rubrique=261
http://www.euraxess-cfwb.be./index.php
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=2006061635%2FF&caller=list&row_id=1&numero=3&rech=3&cn=2006061635&table_name=LOI&nm=2006029091&la=F&chercher=t&dt=DECRET+COMMUNAUTE+FRANCAISE&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dt+contains++%27DECRET%27%2526+%27COMMUNAUTE%27%2526+%27FRANCAISE%27+and+dd+%3D+date%272006-06-16%27and+actif+%3D+%27Y%27&ddda=2006&tri=dd+AS+RANK+&trier=promulgation&dddj=16&dddm=06&imgcn.x=36&imgcn.y=12
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=2006061635%2FF&caller=list&row_id=1&numero=3&rech=3&cn=2006061635&table_name=LOI&nm=2006029091&la=F&chercher=t&dt=DECRET+COMMUNAUTE+FRANCAISE&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dt+contains++%27DECRET%27%2526+%27COMMUNAUTE%27%2526+%27FRANCAISE%27+and+dd+%3D+date%272006-06-16%27and+actif+%3D+%27Y%27&ddda=2006&tri=dd+AS+RANK+&trier=promulgation&dddj=16&dddm=06&imgcn.x=36&imgcn.y=12
http://www.const-court.be/public/f/2011/2011-089f.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62008CJ0073:EN:HTML
http://archive.pfwb.be/1000000010ba070
http://marcourt.wallonie.be/actualites/~logopedie-une-solution-pour-les-etudiants-residents.htm?lng=fr
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almost quadrupled whereas, during the same period, the number of students holding a Bel-
gian secondary school degree has decreased by 24 %. This, he says, creates a risk for the 
quality of education and may induce a shortage of health professionals in the French Com-
munity because most of the students that do not reside in Belgium leave Belgium after grad-
uation. 

This extension of the Decree comes after the inflow of foreign students was widely de-
bated in the media during the summer of 2012 when it appeared that many French students 
had registered for a speech therapy bachelor on a ‘first come, first served’ basis thereby tak-
ing places available for Belgian students, many of whom have the habit to register in early 
September. So as to create places for the Belgian latecomers, the Minister for higher educa-
tion decided to provisionally increase funding to the schools providing degrees in speech 
therapy. In a parliamentary debate of 20 September 2012, the Minister stated no Belgian 
student had been refused as a result of the emergency measures taken.    

It is important to note that on 18 December 2012, the European Commission has decided 
to extend its suspension of legal action against Austria and Belgium over their quota restric-
tions on the number of non-nationals permitted to enrol on degree courses for doctors, den-
tists, physiotherapists and vets until December 2016. The suspension is conditional on both 
countries gathering definitive evidence on why these courses should be an exception to EU 
Treaty rules on free movement of citizens, which normally guarantee EU nationals with 
relevant entry qualifications full access to higher education in any Member State 
(IP/12/1388).  

In the meantime, the Minister’s services are negotiating with the French authorities so as 
to set up a compensation fund. Considering that the ECHR has recently validated the use of a 
numerus clausus and other selection mechanisms for higher education studies (ECHR, 2nd 
Section, 2 April 2013, Tarantino and others v. Italy, Applications nos. 25851/09, 29284/09 
and 64090/09), the French authorities will be unwilling to liberalise access to their higher 
education institutions in the near future with the consequence that the inflow of French stu-
dents to Belgium is very much likely to go on.   

Concerns have also been reiterated in the Flemish Parliament on 2 October 2012 about 
the recent increase of Dutch nationals coming to Flemish universities for their studies. This 
increase is motivated by various factors, the main reason being that tuition fees are lower in 
Flanders (578 EUR) than in the Netherlands (1771 EUR). The Flemish Minister of Educa-
tion explained to the Flemish Parliament that, as things stand, Dutch students only represent 
a small proportion of the student population, 2.59 % that is 5573 students, and that, should 
they become a financial burden for the Flemish taxpayers or represent a risk for the quality 
of education, a European solution would need to be sought rather than a Flemish one (answer 
of the Minister of Education to a parliamentary question by Deputies Boudewijn Bouckaert 
and Vera Celis on 2 October 2012).  The deputies have, however, reminded the Minister that 
a student costs 10 000 Euros/year which means that the Flemish Community pays approxi-
mately 9400 Euros per Dutch student/year. This equals to 50 million Euros/year for the 
whole Dutch student population. According to the two deputies, this is no small amount 
which could, instead, be invested into higher quality education.   

The inflow of Dutch students is set to rise in the near future considering that the ECJ has 
recently ruled that the residence requirement – namely, the ‘three out of six years’ rule – 
contained in the Dutch law on the financing of studies could not validly be used to restrict 
the exportability of student grants granted to EU workers and their dependent children will-

http://archive.pfwb.be/1000000010a90d5
http://europa.eu/rapid/press-release_IP-12-1388_en.htm
http://hudoc.echr.coe.int/sites/fra-press/pages/search.aspx?i=001-118477#{"itemid":["001-118477"]}
http://www.vlaamsparlement.be/Proteus5/showJournaalLijn.action?id=631681
http://www.vlaamsparlement.be/Proteus5/showJournaalLijn.action?id=631681
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ing to study abroad, which means that a more liberal exportability regime will have to be 
devised by the Dutch legislature (14 June 2012, Commission v Netherlands, C-542/09).   

5.2.  Access to Study Grants 

In the French Community, study grants are accessible for Belgian students (Decree of 7 No-
vember 1983, regulating, for the French Community, study grants, coordinated on 7 Novem-
ber 1983, M.B., 4 February 1984, p. 1649, art. 2) as well as for the children of EU workers, 
by application of Article 10 of Regulation 492/2011, subject to the conditions that they re-
side in Belgium and that one of their parents is/has been employed in Belgium (Royal De-
cree of 17 May 1977, M.B., 8 November 1977, p. 13376, art. 1). It is interesting to note that 
access to study grant in Belgium is provided for regarding the children of EU workers who 
reside in Belgium but not for EU workers themselves or for dependent children of EU work-
ers that do not reside in Belgium. This may seem incompatible with article 7 of Regulation 
492/2011 as interpreted by the ECJ in Bernini (ECJ, 26 February 1992, C-3/90) and Meeusen 
(ECJ, 8 June 1999, C-337/97).        

In the Flemish Community, access to study grants is made easier. Study grants are acces-
sible for the children of EU nationals who work or have worked in Belgium for two years 
and at the latest the 31st December of the academic year in question for at least 12 months for 
at least 32 hours per month and who can claim application of article 10 of Regulation 
492/2011 by virtue of their residence in Belgium (Flemish Decree of 8 June 2007, M.B., 19 
July 2007, p. 38892, art. 9, §2, 1°). In addition, study grants are also accessible to EU nation-
als who work or have worked in Belgium for two years and at the latest the 31st December 
of the academic year in question for at least 12 months for at least 32 hours per month and 
who can claim application of article 7 of Regulation 492/2011 (art. 9, §2, 2° of the Flemish 
Decree). One may wonder whether imposing a criterion pertaining to the intensity of work is 
compatible with EU law. One can also question whether it is compatible with article 7 of 
Regulation 492/2011 as interpreted by the ECJ in Bernini (ECJ, 26 February 1992, C-3/90) 
and Meeusen (ECJ, 8 June 1999, C-337/97) to exclude from access to study grants the de-
pendent children of EU workers that do not reside in Belgium.   

In the French Community, the exportability of study grants is allowed for Belgians 
domiciled in Belgium as well as for the children residing in Belgium of EU nationals that 
may invoke the benefit of article 10 of Regulation 492/2011, either when they follow studies 
abroad that have no equivalent in Belgium or when they are domiciled in the German-
speaking region and wish to undertake higher studies in German (Royal Decree of 17 May 
1977, M.B., 18 November 1977, p. 12634).  One may once again ask whether it is compati-
ble with article 7 of Regulation 492/2011 to exclude from exportability EU workers that are 
domiciled in Belgium. One may also question whether the exclusive reliance on residence as 
a criterion conditioning exportability is compatible with EU law considering that the ECJ has 
recently ruled that ‘by requiring that migrant workers and dependent family members comp-
ly with a residence requirement – namely, the ‘three out of six years’ rule – in order to be 
eligible to receive funding for higher educational studies pursued outside the Netherlands, 
the Kingdom of the Netherlands has failed to fulfill its obligations under Article 45 TFEU’ 
(14 June 2012, Commission v Netherlands, C-542/09).  

In the Flemish Community, exportability is possible for Belgian nationals, EU nationals 
who work or have worked in Belgium for two years and at the latest the 31st December of 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=123844&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=370299
http://www.gallilex.cfwb.be/document/pdf/09990_000.pdf
http://www.gallilex.cfwb.be/document/pdf/09990_000.pdf
http://www.gallilex.cfwb.be/document/pdf/00128_000.pdf
http://www.gallilex.cfwb.be/document/pdf/00128_000.pdf
http://curia.europa.eu/juris/celex.jsf?celex=61990CJ0003&lang1=en&type=NOT&ancre=
http://curia.europa.eu/juris/celex.jsf?celex=61997CJ0337&lang1=en&type=NOT&ancre=
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=2007060864%2FF&caller=list&row_id=1&numero=3&rech=11&cn=2007060864&table_name=LOI&nm=2007036095&la=F&chercher=t&language=fr&fr=f&choix1=ET&choix2=ET&text1=le+31+decembre+de+l+annee+academique&fromtab=loi_all&sql=%28%28+tit+contains+proximity+40+characters+%28+%27le%27%2526+%2731%27%2526+%27decembre%27%2526+%27de%27%2526+%27l%27%2526+%27annee%27%2526+%27academique%27%29+++%29+or+%28+text+contains+proximity+40+characters+%28+%27le%27%2526+%2731%27%2526+%27decembre%27%2526+%27de%27%2526+%27l%27%2526+%27annee%27%2526+%27academique%27%29+++%29%29and+actif+%3D+%27Y%27&tri=dd+AS+RANK+&trier=promulgation&imgcn.x=14&imgcn.y=14
http://curia.europa.eu/juris/celex.jsf?celex=61990CJ0003&lang1=en&type=NOT&ancre=
http://curia.europa.eu/juris/celex.jsf?celex=61997CJ0337&lang1=en&type=NOT&ancre=
http://www.gallilex.cfwb.be/document/pdf/00127_000.pdf
http://www.gallilex.cfwb.be/document/pdf/00127_000.pdf
http://curia.europa.eu/juris/document/document.jsf?text=&docid=123844&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=370299
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the academic year in question for at least 12 months for at least 32 hours per month and who 
can claim application of article 7 of Regulation 492/2011and the children of the same EU 
workers who can claim application of article 10 of Regulation 492/2011, on condition that 
the student has his main residence in the Flemish region, finished secondary school in the 
Flemish region or graduated from a Flemish higher education institution (Flemish Decree of 
8 June 2007, M.B., 19 July 2007, p. 38892, art. 30, §3).  The Flemish Community is more 
flexible in that EU workers can also acquire study grants and is more in line with the afore-
mentioned case because, besides residence, it provides for alternative linking factors with the 
Flemish Community. A persisting weakness is however that exportability is not accessible 
for the dependent children of EU workers who do not reside in Belgium.   

6.  YOUNG WORKERS 

There are quite a number of different programmes set up in Belgium in order to help young 
workers into employment. Moreover, Federal and Regional levels are both competent (in 
various ways) to create incentives measures (see Chapter IV, 2.5.).  

As already mentioned, equal treatment on the basis of nationality is not a major issue re-
garding access to employment in Belgium, although the conditions attached to activation 
measures are sometimes designed in a fashion that could raise questions as to their compati-
bility with European rules on free movement of workers. A couple of these measures have 
been presented in the previous reports, while unemployment benefits, known as tideover 
allowances, available to young people who have just completed their studies and are seeking 
their first employment, have been extensively analysed supra.  

 

http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=2007060864%2FF&caller=list&row_id=1&numero=3&rech=11&cn=2007060864&table_name=LOI&nm=2007036095&la=F&chercher=t&language=fr&fr=f&choix1=ET&choix2=ET&text1=le+31+decembre+de+l+annee+academique&fromtab=loi_all&sql=%28%28+tit+contains+proximity+40+characters+%28+%27le%27%2526+%2731%27%2526+%27decembre%27%2526+%27de%27%2526+%27l%27%2526+%27annee%27%2526+%27academique%27%29+++%29+or+%28+text+contains+proximity+40+characters+%28+%27le%27%2526+%2731%27%2526+%27decembre%27%2526+%27de%27%2526+%27l%27%2526+%27annee%27%2526+%27academique%27%29+++%29%29and+actif+%3D+%27Y%27&tri=dd+AS+RANK+&trier=promulgation&imgcn.x=14&imgcn.y=14
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=2007060864%2FF&caller=list&row_id=1&numero=3&rech=11&cn=2007060864&table_name=LOI&nm=2007036095&la=F&chercher=t&language=fr&fr=f&choix1=ET&choix2=ET&text1=le+31+decembre+de+l+annee+academique&fromtab=loi_all&sql=%28%28+tit+contains+proximity+40+characters+%28+%27le%27%2526+%2731%27%2526+%27decembre%27%2526+%27de%27%2526+%27l%27%2526+%27annee%27%2526+%27academique%27%29+++%29+or+%28+text+contains+proximity+40+characters+%28+%27le%27%2526+%2731%27%2526+%27decembre%27%2526+%27de%27%2526+%27l%27%2526+%27annee%27%2526+%27academique%27%29+++%29%29and+actif+%3D+%27Y%27&tri=dd+AS+RANK+&trier=promulgation&imgcn.x=14&imgcn.y=14
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Chapter VII 
Application of Transitional Measures (and statistics) 

1.  TRANSITIONAL MEASURES IMPOSED ON EU-8 MEMBER STATES BY EU-15 
MEMBER STATES AND SITUATION IN MALTA AND CYPRUS 

In 2006, the Belgian government decided to postpone the transitional period for three years. 
Consequently, the end of this new transitory period was set on 30 April 2009. In March 
2009, the Minister of Foreign Affairs announced that Belgium would stop the transitional 
measures on 30 April 2009. They were cancelled in 2009 for EU-8 Member States. 

In 2012, the Centre for Equal Opportunities and Opposition to Racism edited its annual 
report called ‘Migration‘. This report contains up-to-date statistics regarding aliens in Bel-
gium and gives an overview of the presence of foreigners on the territory. Main figures from 
this Report are shown below. 
Excerpts from ‘Migration’ 
 
Figure 1: Typology of foreign population at birth, according to citizenship at birth and 
last registered citizenship on 1st January 2012 
 

 

 
According to estimations, amongst aliens at birth resident in Belgium on 1st January 2012 
slightly more than half population are EU citizens (52%). However, acquisition of Belgian 
citizenship concerns differently EU citizens than third-country nationals. On 1st January 
2012, 66% of the people having a foreign citizenship were originated from EU countries 
whereas one estimate that 68% of the aliens at birth becoming Belgian citizenship were 
originated from third countries (p. 28). 

As shown on figure 2 hereafter, the majority of the aliens on the Belgian territory origi-
nates from EU27 (66 %).  

http://www.diversite.be/diversiteit/files/File/publications/rapport_annuel/2013/Mig/CGKR_JV_migratie_FR_web.pdf
http://www.diversite.be/diversiteit/files/File/publications/rapport_annuel/2013/Mig/CGKR_JV_migratie_FR_web.pdf
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Figure 2: Repartition based on nationalities amongst the aliens population on 1st Janu-
ary 2012 
 

 
 
According to the data available, on 1st January 2012, 55% of the people with an aliens citi-
zenship originate from EU-15 and 66% from EU-27. The top 3 of EU citizens in Belgium 
remains Italy, France and the Netherlands. Together they represent more than 37% of the 
aliens in Belgium.  

An entire chapter of the Migration Report 2012 edited by the CEEOR is dedicated exclu-
sively to economical migration and free movement. Figures mentioned in this report are 
from three different sources as GOA, Regional authorities, Employment federal administra-
tion (SPF Emploi), INASTI (National Institute of social insurance for self-employed work-
ers) and LIMOSA (Registration system for seconded workers). 

Criss-crossing these different figures could give an approximately good picture of for-
eign workers in Belgium but one bears in mind that EU workers as frontiers workers do not 
have to register or do not need an authorisation. Consequently, figures are not covering ex-
haustively all the phenomenon of foreigners who work in Belgium. 

The first observation is relating to the figures of residence permits delivered for eco-
nomic activity reason amongst all the residence permits delivered. Only 8,5% of all the resi-
dence permits delivered in Belgium to aliens is delivered for a reason based on economic 
activity. It is far from the first reason for moving to Belgium. Only 33.420 from the 391.092 
valid residence permits delivered in Belgium are relating to economic activity which is far 
behind from the family reasons which represent 37,4 % of the total amount of valid resi-
dence permits. 
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Figure 3: proportion of residence permits delivered for economic activity reason 
amongst all valid residence permits delivered, per nationality on 31 December 2011 
 

 
 

2.  TRANSITIONAL MEASURES IMPOSED ON WORKERS FROM BULGARIA AND 
ROMANIA 

Transitional measures are still applicable to Romanians and Bulgarians until 31 December 
2013. The 1981 Royal Decree relating to Access to Territory, Residence, Establishment and 
Removal of Aliens was modified on 20 December 2006 when Belgian government decided 
to put into force a two-year transitional period allowed by the Accession Treaty for Bulgar-
ian and Romanian citizens (see annex 36 of the 2006 Report). The transitional period for 
Bulgaria and Romania was extended to 31 December 2011 by the adoption on 24 December 
2008 of a second Royal Decree (annex 9 of the 2009 Report).  

On 19 December 2011 (M.B., 21 December 2011) and on 8 January 2012, two new 
Royal Decrees were adopted, extending for the second and last time, the transitional period 
to 31 December 2013. Consequently, Belgian authorities adopted a Royal Decree on 
28 December 2011 which modified Article 38sexies of the Royal Decree of 9 June 1999 
executing the law relating to Occupation of Foreign Workers. This Royal Decree of Decem-
ber 2011 extended the effect of the transitional period to Bulgarian and Romanian citizens 
and provided that they need a work permit to access the Belgian labour market.  

In the last year Report, we mentioned that the Migration Report 2010 of the CEEOR fo-
cused on the fact that work permits delivered to Romanians rose between 2008 and 2009 
while there was a stagnation of the number of work permits delivered to Bulgarians during 
the same period (p. 142). 
 

http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=2011121906%2FF&caller=list&row_id=1&numero=1&rech=3&cn=2011121906&table_name=LOI&nm=2011000836&la=F&chercher=t&dt=ARRETE+ROYAL&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dt+contains++%27ARRETE%27%2526+%27ROYAL%27+and+dd+%3D+date%272011-12-19%27and+actif+%3D+%27Y%27&ddda=2011&tri=dd+AS+RANK+&trier=promulgation&dddj=19&dddm=12&imgcn.x=36&imgcn.y=4
http://www.ejustice.just.fgov.be/cgi_loi/loi_l1.pl?language=fr&sql=dt+contains++%27ARRETE%27%26+%27ROYAL%27+and+dd+between+date%272012-01-01%27+and+date%272012-01-12%27++and+%28%28+tit+contains++%28+%27Bulgarie%27%29+++%29+or+%28+text+contains++%28+%27Bulgarie%27%29+++%29%29and+actif+=+%27Y%27&fromtab=loi_all&tri=dd+AS+RANK+&trier=promulgation&rech=1&caller=list&dt=ARRETE+ROYAL&dtnum=&ddda=2012&dddm=01&dddj=01&ddfa=2012&ddfm=01&ddfj=12&pdda=&pddm=&pddj=&pdfa=&pdfm=&pdfj=&so=&text1=Bulgarie&choix1=ET&text2=&choix2=ET&text3=&chercher=t&cc=&fr=f&nl=&nm_ecran=&nmrc=&cn_y_ecran=&cn_m_ecran=&cn_d_ecran=&cn_num_ecran=&
http://www.ejustice.just.fgov.be/cgi_loi/loi_l1.pl?language=fr&sql=dt+contains++%27ARRETE%27%26+%27ROYAL%27+and+dd+between+date%272012-01-01%27+and+date%272012-01-12%27++and+%28%28+tit+contains++%28+%27Bulgarie%27%29+++%29+or+%28+text+contains++%28+%27Bulgarie%27%29+++%29%29and+actif+=+%27Y%27&fromtab=loi_all&tri=dd+AS+RANK+&trier=promulgation&rech=1&caller=list&dt=ARRETE+ROYAL&dtnum=&ddda=2012&dddm=01&dddj=01&ddfa=2012&ddfm=01&ddfj=12&pdda=&pddm=&pddj=&pdfa=&pdfm=&pdfj=&so=&text1=Bulgarie&choix1=ET&text2=&choix2=ET&text3=&chercher=t&cc=&fr=f&nl=&nm_ecran=&nmrc=&cn_y_ecran=&cn_m_ecran=&cn_d_ecran=&cn_num_ecran=&
http://www.ejustice.just.fgov.be/cgi_loi/loi_l1.pl?language=fr&sql=dt+contains++%27ARRETE%27%26+%27ROYAL%27+and+dd+=+date%272011-12-28%27+and+%28%28+tit+contains++%28+%27Bulgarie%27%29+++%29+or+%28+text+contains++%28+%27Bulgarie%27%29+++%29%29and+actif+=+%27Y%27&fromtab=loi_all&tri=dd+AS+RANK+&trier=promulgation&rech=1&caller=list&dt=ARRETE+ROYAL&dtnum=&ddda=2011&dddm=12&dddj=28&ddfa=&ddfm=&ddfj=&pdda=&pddm=&pddj=&pdfa=&pdfm=&pdfj=&so=&text1=Bulgarie&choix1=ET&text2=&choix2=ET&text3=&chercher=t&cc=&fr=f&nl=&nm_ecran=&nmrc=&cn_y_ecran=&cn_m_ecran=&cn_d_ecran=&cn_num_ecran=&
http://www.ejustice.just.fgov.be/cgi_loi/loi_l1.pl?language=fr&sql=dt+contains++%27ARRETE%27%26+%27ROYAL%27+and+dd+=+date%272011-12-28%27+and+%28%28+tit+contains++%28+%27Bulgarie%27%29+++%29+or+%28+text+contains++%28+%27Bulgarie%27%29+++%29%29and+actif+=+%27Y%27&fromtab=loi_all&tri=dd+AS+RANK+&trier=promulgation&rech=1&caller=list&dt=ARRETE+ROYAL&dtnum=&ddda=2011&dddm=12&dddj=28&ddfa=&ddfm=&ddfj=&pdda=&pddm=&pddj=&pdfa=&pdfm=&pdfj=&so=&text1=Bulgarie&choix1=ET&text2=&choix2=ET&text3=&chercher=t&cc=&fr=f&nl=&nm_ecran=&nmrc=&cn_y_ecran=&cn_m_ecran=&cn_d_ecran=&cn_num_ecran=&
http://diversite.be/diversiteit/files/File/migratie_migrations/2011/CGKR_migration2010_low-1.pdf
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Figure 4: Evolution of the number of Romanian citizens in Belgium, 1920-2010 

 
 
Figure 5: Numbers of citizens from countries EU15 and from countries EU12 new 
Members States, 1960-2010 
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This trend is confirmed in 2012.  
However, a specificity is the possibility to facilitate the issuing of a work permit for 

workers from Romania and Bulgaria who intend to work in sectors of job shortage if they 
can justify 12 months of admission on the Belgian work market. 
58.000 work permits have been delivered in 2011. There is a high diversity of delivering 
according to the region. 60% of the work permits are delivered or renewed in the Flemish 
Region, less than 20% in Wallonia and more than 20% in the Brussels Region. 

As shown in figure 6 (here below), all the nationalities are not concerned by deliverance 
of work permits in the same proportion. More than 40% of the work permits are delivered or 
renewed to citizen coming from European countries out of EEE but including Romania and 
Bulgaria. 
 
Figure 6: Repartition of work permits according main nationalities and region, 2011 
 

  
 

 
 
Regarding Romanian and Bulgarian, they represent respectively, 24% and 9% of all the work 
permits delivered in Belgium in 2011. 

Some differences between regions appear. In the Flemish Region, the majority of the 
work permits delivered concern EU citizen (57%). The proportion is opposite in Wallonia 
where only 20% of the work permits are delivered to EU citizen. 

Work permit of B-Type is one year validity in only one employer. This kind of work 
permit is significantly delivered to Romanian and Bulgarian according to the CEEOR report 
(p. 107). Almost 50% of the B-type work permits issued is delivered to EU citizen in sectors 
of job shortage which means for Romanian and Bulgarians (see figure 7 here below). 
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Figure 7: categories of B-type work permits issued for the first time or renewed in 2011 
by Region 
 

 
 
Regarding self-employed workers 

Since 2003, the number of self-employed workers registered at the INASTI (National Insti-
tute of social insurance for self-employed workers) has steadily increased. This increase is 
mainly linked to the registration of citizen from the new EU member’s states. These States 
represented only 2,2% of the registration of foreigners in 2000 whereas on 1st January 2011, 
they represent 26% of the registrations. 

At first, this increase concerned mainly Polish but since 2007, Bulgarian and most of all, 
Romanian are more and more, far ahead in the top list from Dutch, French and Italian (see 
figure 8) 
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Figure 8: Evolution of self-employed workers registered at INASTI for six main na-
tionalities, 200-2011 

 
For further information, see: 
G. AUSSEMS, ‘La Belgique respecte-t-elle ses obligations envers les travailleurs bulgares et 

roumains ?’, ADDE, Newsletter, n° 75, April 2012  
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CHAPTER VIII 
MISCELLANEOUS 

1.  RELATION BETWEEN REGULATION 1408/71-883/04 AND ARTICLE 45 TFUE AND 
REGULATION 1612/68 

See supra, ch. IV, in particular § 2.6.  

2.  RELATION BETWEEN THE RULES OF DIRECTIVE 2004/38 AND REGULATION 
1612/68 FOR FRONTIER WORKERS      

See supra, Chapter VI, 1.  

3.  EXISTING POLICIES, LEGISLATION AND PRACTICES OF A GENERAL NATURE 
THAT HAVE A CLEAR IMPACT ON FREE MOVEMENT OF EU WORKERS 

See supra, ch. I for the new Belgian citizenship Code and the impact on the period for the 
access to permanent residence raised from 3 to 5 years.  

See also ch. II on family members of a Belgian citizen.   

3.1.  Integration Measures 

3.2.  Immigration Policies for Third Country Nationals and the Union Preference 
Principle 

See ch. II, about family reunification.  
See also the report on intra-EU mobility of third-country nationals to Belgium published 

in February 2013 by the National Contact Point Belgium of the European Migration Net-
work.  

4.  NATIONAL ORGANIZATIONS OR NON-JUDICIAL BODIES TO WHICH COMMUNITY 
LAW VIOLATION COMPLAINTS CAN BE LAUNCHED 

General website for all mediators in Belgium (www.ombudsman.be) 
The Centre for Equal Opportunities and Opposition to Racism 
(http://www.diversiteit.be/?setLanguage=3) 
Federal mediator (www.federaalombudsman.be) 
French Community mediator (www.mediateurcf.be) 
Walloon Regional mediator (www.mediateur.wallonie.be) 

http://www.emnbelgium.be/
http://www.ombudsman.be/
http://www.diversiteit.be/?setLanguage=3
http://www.federaalombudsman.be/
http://www.mediateurcf.be/
http://www.mediateur.wallonie.be/
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5.  SEMINARS, REPORTS AND ARTICLES 

5.1. Seminars 

February 
2  Ligue des droits de l’homme: ‘Les gens du voyage en droit au respect de 

leurs droits’ 
March  
16 Progress Lawyers Network: ‘Être étranger est-ce un crime?’ 
23 Ligue des droits de l’homme : ‘Liberté de circulation : de l’exigence à la 

réalité. Impact sur le marché du travail et la sécurité sociale’.  
June 
15 Université de Liège : ‘Immigration et patrimoine. Le patrimoine familial des 

communautés d’origine étrangère’ 
July 
2-13 Odysseus Network, Summer School, EU Migration and Asylum Law and 

Policy 
October 
10 Kruispunt Migratie Antwerp: Study day on medical regularization  
25 Association pour le droit des étrangers (ADDE): ‘Séjour et aide financière 

aux étrangers européens’ 
 Association pour le droit des étrangers : Lessons in Aliens Law (October and 

November) 
26 ADDE and Vluchtelingen Werk Vlaanderen: Study day on ECrtHR and 

Aliens Law  
December 
18  Université de Liège, Study day on the new citizenship Code  
 
February 2013 
8 ADDE study day on the new citizenship Code  

5.2. Articles 

See the references in each chapter. 
- S. Bodart (ed), Droit des étrangers, ULB, Bruylant, 2012 
- J.-Y. Carlier, ‘La libre circulation des personnes dans l’Union européenne. Année 2012’, 

Journal de droit européen, 2013, p. 103 
- J.Y. Carlier, ‘La Belgique et la libre circulation des citoyens européens’, Revue des Affaires 

Européennes, 2013, to be published  
- J.Y. Carlier et G. Busschaert, ‘La libre circulation des personnes dans l’Union européenne: 

malheur aux immobiles?’, in Reflets et perspective de la vie économique, 2013, n° 3, to 
be published, http://www.cairn.info/revue-reflets-et-perspectives-de-la-vie-
economique.htm.  

- D. Cuypers and H. Verschueren, ‘Vlaams taaldecreet botst met vrij verkeer van werkne-
mers’ in De juristenkrant: een actuele kijk op het recht, 2013, p. 1-4 

- L. Denys, Overzicht van het vreemdelingen recht, UGA, 2013 

http://www.cairn.info/revue-reflets-et-perspectives-de-la-vie-economique.htm
http://www.cairn.info/revue-reflets-et-perspectives-de-la-vie-economique.htm
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- H. Verschueren, ‘Overzicht rechtspraak Hof van Justitie’, Tijdschrift voor vreemdelingen 
recht, 2012, p. 68  

- H. Verschueren, ‘The renewed EU social security coordination in regulation 883/2004 and 
its link with bilateral tax agreements’, EC Tax Review, 2012, p. 98.  

- B. Cantillon, H. Verschueren, P. Ploscar, ‘Social protection and social inclusion in the EU: 
any interaction between law and policy?’ in B. Cantillon (ed), Social inclusion and social 
protection in the EU: interactions between law and policy, Antwerpen, Intersentia, 2012, 
p. 1-15 

- H. Verschueren, ‘The EU social security co-ordination system : a close interplay between 
the EU legislature and judiciary’ in Ph. Syrpis (ed), The judiciary, the legislature and the 
EU internal market, Cambridge, Cambridge University Press, 2012, p. 177-204 

- H. Verschueren, ‘The impact of EU law on the devolution of social powers’ in E. Cloots, 
B. De Geert, and S. Sottiaux (eds), Federalism in the European Union, Oxford, Hart, 
2012, p. 265-286  

- H. Verschueren, ‘Union law and the fight against poverty: which legal instruments?’ in B. 
Cantillon (ed), Social inclusion and social protection in the EU: interactions between 
law and policy, Antwerpen, Intersentia, 2012, p. 205-231  

- H. Verschueren, ‘Cabanis-Issarte : een taaie weduwe haalt op Koninginnedag het onder-
scheid tussen eigen en afgeleide socialezekerheidsrechten onderuit’ in G. Essers (ed), 
Vrij verkeer van personen in 60 arresten, Deventer, Kluwer, 2012, p. 111-117 

- H. Verschueren, ‘Le droit aux prestations sociales minimales en droit européen’ in V. Van 
der Plancke (ed), Les droits sociaux fondamentaux dans la lutte contre la pauvreté, 
Brugge, Die Keure, 2012, p. 266-282  
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