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Abbreviations   

 
Allg. VwV  Allgemeine Verwaltungsvorschriften 
ArGV Verordnung über die Arbeitsgenehmigung für ausländische Arbeitnehmer 

(Arbeitsgenehmigungsverordnung; Labour Permit Regulation) 
ASAV Anwerbestoppausnahmeverordnung (Recruitment Stop Exceptions Regula-

tion) 
AufenthG Gesetz über den Aufenthalt, die Erwerbstätigkeit und die Integration von 

Ausländern im Bundesgebiet (Federal law on the residence, employment and 
integration of foreigners in the federal territory) 

AufenthV Aufenthaltsverordnung (Residence Regulation) 
AuslG Ausländergesetz 
Az Aktenzeichen 
AZRG Ausländerzentralregistergesetz (Act on the registry of foreigners) 
BAföG Bundesausbildungsförderungsgesetz  
BayVBl Bayerische Verwaltungsblätter 
BAnz Bundesanzeiger (Official Gazette) 
BÄO Bundesärzteordnung 
BeschV Beschäftigungsverordnung (Employment Regulation) 
BeschVerfV Beschäftigungsverfahrensordnung (Employment Procedure Regulation) 
BFHE Sammlung der Entscheidungen und Gutachten des Bundesfinanzhofs (Deci-

sions of the Federal Tax Court) 
BGBl. Bundesgesetzblatt (Federal Law Gazette) 
BKGG Bundeskindergeldgesetz (Federal Law on Allowances in respect of Depen-

dent Children) 
BR-Drs. Drucksachen des Bundesrates (Gazette of the Federal Council) 
BRRG Beamtenrechtsrahmengesetz 
BSG Bundessozialgericht (Federal Social Court) 
BT-Drs. Drucksachen des Deutschen Bundestages (Gazette of the Federal Parliamen-

tary Assembly) 
BVerwG Bundesverwaltungsgericht (Federal Administrative Court) 
BVerwGE Collection of Decisions of the Bundesverwaltungsgericht (Federal Adminis-

trative Court) 
DRiG Deutsches Richtergesetz  
DVBl Deutsches Verwaltungsblatt 
DÖV Die Öffentliche Verwaltung 
ECJ European Court of Justice 
EFG Entscheidungen der Finanzgerichte (Decisions of the Tax Courts) 
EURAG Europäisches Rechtsanwaltsgesetz  
EuroAS Europäisches Arbeits- und Sozialrecht 
EZAR Entscheidungssammlung zum Ausländer- und Asylrecht 
EuZW Europäische Zeitschrift für Wirtschaftsrecht  
EuGRZ Europäische Grundrechte-Zeitschrift 
BfA Bundesagentur für Arbeit (Federal Agency for Labour) 
FEV Fahrerlaubnisverordnung 



GERMANY 
 

4 
 

FreizügG/EU Gesetz über die allgemeine Freizügigkeit von Unionsbürgern (Act on the 
general freedom of movement of EU citizens, Freedom of Movement 
Act/EU) 

GBl Gesetzblatt 
GMBL Gemeinsames Ministerialblatt  
GVBl Gesetz- und Verordnungsblatt  
HRG Hochschulrechtsrahmengesetz 
InfAuslR Informationsbrief Ausländerrecht 
IntV Integrationskursverordung 
MRRG Melderechtsrahmengesetz 
NJW Neue Juristische Wochenschrift 
NStZ-RR Neue Zeitschrift für Strafrecht – Rechtsprechungsreport  
NVwZ Neue Zeitschrift für Verwaltungsrecht 
NVwZ-RR Neue Zeitschrift für Verwaltungsrecht, Rechtsprechungs-Report 
NZV Neue Zeitschrift für Verkehrsrecht 
OVG Oberverwaltungsgericht (Administrative Appeals Court in most German 

regions, called VGH - Verwaltungsgerichtshof in Southern Germany) 
SGB Sozialgesetzbuch (Code of Social Law) 
SG Sozialgericht (Court on Social Matters) 
StAG Staatsangehörigkeitsgesetz (Act on German Nationality) 
VBlBW Verwaltungsblätter für Baden-Württemberg 
VD Vorschriftendienst 
VG Verwaltungsgericht (Administrative Court) 
VGH Verwaltungsgerichtshof (Administrative Appeals Court in Southern Ger-

many, called OVG – Oberverwaltungsgericht in the rest of Germany) 
WiVerw Wirtschaft und Verwaltung 
ZAR Zeitschrift für Ausländerrecht und Ausländerpolitik 
ZIAS Zeitschrift für ausländisches und internationales Arbeits- und Sozialrecht 
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Introduction  

 
In 2012/2013 two major legislative changes were made relating to the free movement of 
workers within the European Union. On 21 January 20131 the law on amending the Freedom 
of Movement Act of 2004 was adopted. The amendment does not change the existing struc-
ture of the Freedom of Movement Act but provides for some substantial changes relating to 
the scope of application of the Act, formalities to prove the legal status of a person entitled to 
free movement and procedures for terminating the right of free movement in case of fraud or 
use of false documents.2 

The amendment was introduced in order to fully implement the Union Citizens Directive 
2004/38, in particular Article 35 of the Directive on the authorization to adopt measures 
against fraud or abuse of rights. A full version of the revised Free Movement Act is available 
online at http://www.gesetze-im-internet.de/freiz_gg_eu_2004/. 

Major points of the amendment are: 

1. Abolition of the certificate of free movement for Union citizens 
Union citizens staying beyond a period of three months in Germany do not receive any more 
a special certificate of their status as persons entitled to free movement upon registration 
with the alien authorities or city administrations. They remain obliged, however, to register 
according to the generally applicable laws of the federation and the Länder when they take 
up residence in a city or district (see the revised section 5 of the Freizügigkeitsgesetz/EU). 
Upon application Union citizens may be issued a document certifying permanent residence 
for Union citizens (section 5.5. ibid.). 

2. Third-Country National Family Relatives of Union citizens  
Third-country national family relatives of Union citizens who do not possess the nationality 
of an EU Member State are still entitled to a residence card in accordance with Article 9 of 
the Directive 2004/38 (see, again, section 5 of the revised act).  

3. Declaration of Non-Existence of a Free Movement Right 
In order to implement Article 35 of the Union Citizens Directive on measures against abuse 
or fraud, in particular sham marriage, a new procedure has been introduced authorizing the 
administration to issue a declaration on non-existence of an EU right of free movement. The 
procedure applies in the following cases: 
- for persons who provide false information or use falsified or forged documents in order 

to show the fulfilment of a requirement for the existence of a right of EU free movement; 
- for third-country family relatives, if the administrative authorities have established  that 

the family relatives did not accompany or join a Union citizen for the purpose of estab-
lishing a family relationship.  

 
The new procedure complements the existing procedure foreseen in section 6 declaring the 
loss of residence on grounds of public policy, public security or public health, and an addi-
                                                      
1  BGBl. 2013 I, p. 86; available online at  

http://www.bgbl.de/Xaver/start.xav?startbk=Bundesanzeiger_BGBl&jumpTo=bgbl113s0086.pdf. 
2  See for the Bill and corresponding explanations see BT-Drs. 17/10746, available online at 

http://dip21.bundestag.de/dip21/btd/17/107/1710746.pdf 

http://www.gesetze-im-internet.de/freiz_gg_eu_2004/
http://www.bgbl.de/Xaver/start.xav?startbk=Bundesanzeiger_BGBl&jumpTo=bgbl113s0086.pdf
http://dip21.bundestag.de/dip21/btd/17/107/1710746.pdf
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tional procedure declaring the loss of a right of EU free movement on grounds of failure to 
fulfil the requirements of a right to free movement (section 5 para. 4 Freedom of Movement 
Act).  

The amendment, thus, enlarges the power of authorities to institute proceedings of non-
existence or loss of free movement rights. The Declaration results in an obligation to leave 
the territory of the Federal Republic but does not expand the scope of application of exclu-
sion orders taken in the case of declarations of loss of residence rights on grounds of public 
policy, public security or public health. 

4. Full Equality of Registered Partners  
The amendment provides for full equality of registered same-sex partners including them 
into the definition of family relatives provided that they fulfil the definition of Article 2 para. 
2 of the Directive. The law, thus, for the first time recognises that German legislation treats 
partnerships with regard to the rights derived from EU free movement of workers and their 
family relatives as ‘equivalent to marriage’, rather than attributing limited residence rights to 
registered partners under the Residence Act. 

5. ‘Other’ Family Members 
The amendment does not satisfy a request to include ‘other’ family members in the sense of 
Article 3 para. 2 of the Union Citizens Directive into the scope of application of the Freedom 
of Movement Act. Family relatives of Union citizens who do not satisfy as family relatives 
as defined by Article 2 para. 2 of the Directive may only receive a residence permit on the 
basis of section 36 of the Residence Act (exceptional hardship clause). A proposal by the 
party ‘Die Linke’ to introduce a provision into the Freedom of Movement Act on the imple-
mentation of Article 3 para. 2 Directive 2004/38 whereby administrative authorities would 
be entitled to grant a residence permit under the conditions laid down in Article 3 para. 2 did 
not receive the necessary majority in Parliament. The federal government stated that the 
Rhaman-judgment of ECJ3 does not oblige Member States to establish a separate provision 
transposing the reasons laid down in Article 3 para. 2 of Directive 2004/38. Section 36 of the 
Residence Act, which provides for an optional legal base for family reunion with other rela-
tives, could be interpreted in such a way that the reasons laid down in Article 3 para. 2 of the 
Directive may be taken into account when deciding on a discretionary residence permit on 
exception hardship reasons.  

In our opinion, it is correct that the Rhaman-judgment of the ECJ does not support the 
proposition that a Member State upon granting a residence permit for ‘other’ family relatives 
under Article 3 para. 2 lit. a or lit. b is obliged to grant full free movement rights to such 
family relatives. Article 2 No. 2 of the Directive defines the scope of application of the Di-
rective clearly with respect to the family members in the sense of Article 2 No. 2 only rather 
than with respect to Article 3 para. 2. Yet, Article 10, including other family relatives into 
the scope of application of Article 10 on the issuance of a residence card seems to support a 
different view. The ECJ has, however, refuted the view that the potential loss of a residence 
right which has been granted on the reasons of Article 3 para. 2 of the Directive falls within 
the scope of application of the Directive. Thus, the Court accepted implicitly that the resi-
dence right of ‘other’ family relatives is regulated by national law only and therefore need 
not necessarily be included into the scope of application of the EU free movement law. 

                                                      
3  EuGH, Rs. C-83/11, Rahman u.a., Slg. 2012 I-0000. 

http://curia.europa.eu/juris/liste.jsf?language=de&num=C-83/11
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The amendment of 2013 as well did not change the existing legal status of other family 
relatives whereby family relatives who do not qualify as family members in the sense of 
Article 2 para. 2 of the Directive receive a residence permit under national German law only. 
Therefore, the granting of a residence permit to such family relatives under the residence Act 
does not imply that the rules of the EU Freedom of Movement Act apply relating to the sub-
stance of such rights and potential restrictions on free movement. Section 5 para. 2 of the 
Freedom of Movement Act 2013 does, however contrary to Article 10 para. 2 lit. e and lit. f, 
does not provide for the issuance of a residence card for such family relatives.  
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Chapter I 
The Worker: Entry, Residence, Departure and Remedies  

1. TRANSPOSITION OF PROVISIONS SPECIFIC FOR WORKERS 

As noted in our previous reports, provisions specific for workers had been transposed by the 
Freedom of Movement Act of 30 July 2004 distinguishing between different categories of 
Union citizens defined in section 3 of the Freedom of Movement Act. The 2013 amendment 
did not change the legislative provisions on the requirements for free movement of workers, 
the content of such rights and potential restrictions. The legislative amendments concerned 
primarily the legal status of Union citizens in general rather than the specific situation of 
workers.  

Yet, some of the new provisions may have also a substantial impact upon the status of 
workers, such as the abolition of the certificate of registration with the administrative au-
thorities for Union citizens. Under Article 8 of the Directive Member States may require 
Union citizens to register. There is, however, no obligation to introduce a registration re-
quirement for purposes of free movement (the UK, for example, does not have such a re-
quirement). Thus, the Federal Republic was free to abolish the certificate of registration for 
reasons of facilitation of the administration and saving expenses. It has been observed, how-
ever, that the absence of a formal certification may lead to difficulties for Union citizens to 
prove their free movement rights in an easy manner. Therefore, it may be expected that the 
certificate of registration with the cities where a domicile is taken up, which falls irrespective 
of nationality under general registration laws and covers Germans, Union citizens and third-
country nationals alike, will fulfil a complementary function in order to prove entitlement to 
free movement. However, the registration with cities fulfils a different purpose and is pri-
marily based upon residence rather than proving the existence of a specific legal status.  

Specific questions with regard to workers have repeatedly arisen within the jurisprudence 
of administrative courts. The Federal Administrative Court (FAC) in a judgment of 13 April 
20124 has once again discussed the concept of workers. Quoting ECJ jurisprudence5 the 
FAC states that workers in the sense of Union law are persons executing an economic activ-
ity even if it is of a minor scale provided that it is not only of an unsubstantial and negligible 
nature. Thus, the Court has accepted in the case of a Union citizen performing some cleaning 
work for an employment of approximately 5.5 weekly hours and subsequently 10 hours per 
week with a beginning salary of 180,- EUR as an employment entitling the person to the 
status of a worker.6 

In a similar vein, the Administrative Appeal Court of Baden-Württemberg decided in a 
judgment of 29 October 20127 that low-scale employment of a cleaning lady in a small res-
taurant with 5 (later: 6) weekly working hours qualified as a worker within the meaning of 
free movement law. Following earlier case-law of both the European Court of Justice and the 
Bundesverwaltungsgericht (Federal Administrative Court), the Appeal Court grounded its 

                                                      
4  Bundesverwaltungsgericht (BVerwG), Judgment of 13 April 2012, 1 C-10/11. 
5  CJEU, Case C-14/09, Genc [2010] ECR I-931, paras 17-19. 
6  The judgment was made relating to he concept of workers according to the Association Council Decision 1/80 

referring, however, to Union law in this context. 
7  VGH Baden-Württemberg, Urteil vom 29.10.2012, 11 S 24/12. 
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decision on an overall assessment regarding the wage level, the length and regularity of em-
ployment, registration for social benefits, etc. 

Finally, the same matter was discussed by the Administrative Appeal Court of Ham-
burg.8 The applicant, an 81-year old Portuguese national, has requested the issuance of a free 
movement certificate under the German Freedom of Movement Act. This had been rejected. 
The Administrative Appeal Court of Hamburg (OVG Hamburg) quashed the decision of the 
administrative court stating that the Portuguese national who was entitled to a small pension 
and was earning an additional income of 525 EUR had been entitled to rely upon freedom of 
movement of workers. Neither the age of 81 years nor the fact that he had only a minor in-
come did exclude him from the scope of application of free movement of worker rights. As a 
worker entitled to free movement he had also a legitimate interest to prove his EU free 
movement rights by issuance of a specific certificate proving his entitlement to free move-
ment rights as a worker.  

The Saxonian Administrative Appeals Tribunal decided in August 2002 that an EU citi-
zen who does not qualify as a worker within Germany but worked in the Netherlands for a 
while cannot claim a residence status under Sect. 2 para. 2 No. 1 of the German Free Move-
ment Act (in the case under review the OVG did not decide the question whether the appli-
cant qualified as a worker in Germany at the moment, but continued nonetheless to elaborate 
on the legal questions which the lower court would have to follow, if it comes to the conclu-
sion that he is not a worker in Germany). He could however apply for a residence permit as a 
job-seeker in Germany or as an economically inactive EU citizen with sufficient resources 
provided he meets the criteria which the German law require for either category in line with 
EU law.9 

2. SITUATION OF JOBSEEKERS  

Is it in line with case law – Do they have to register? How long can they stay without for-
malities? (how are recital 9, Art. 6 and Art. 14(4) of the Directive and the ‘Antonissen’ rul-
ing taken into account in transposition (any indication in national legislation itself, explana-
tory memorandum or administrative guidelines?). 

Section 2(2) of the German Freedom of Movement Act of 30 July 2004 (FreizügG/EU), 
which implements the Citizenship Directive 2004/38/EC into EU law, states in general 
terms: ‘The following persons are entitled to freedom of movement under Community law: 
1. EU citizens who wish to reside in the Federal territory as employees or for the purposes of 
seeking employment or carrying out vocational training…’ (own translation). The legislator 
therefore guarantees the free movement of job-seekers in one general provision which does 
not distinguish specific time-frames (with the exemption of the first three months for which 
simplified accession is guaranteed for all EU citizens in section 2(5) of the Free Movement 
Act). 

National authorities may however require that EU citizens demonstrate that they fulfil 
the requirements under Section 2(1) in accordance with Section 5(2) Free Movement Act. 
Again, the act shies away from listing any specific documentation requirements, which guar-
antees the necessary flexibility – prescribed by ECJ case-law – how EU citizens may demon-

                                                      
8  Decision of 5.1.2012, 3 Bs 179/11, AuAS 2012, 74. 
9  Sächsisches Oberverwaltungsgericht (OVG), Decision of 20.08.2012, 3 B 202/12. 
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strate that they fulfil the conditions for free movement. Insofar as jobseekers are concerned, 
documentation requirements are specified in No. 2.2.1.3 of the Administrative Guidelines on 
the Implementation of the Freedom of Movement Act (Allgemeine Verwaltungsvorschrift 
FreizügG/EU vom 26. 10. 2009),10 which directs administrative authorities how to interpret 
and apply the law.  

With regard to jobseekers, No. 2.2.1.3 of the Administrative Guidelines state explicitly 
that Union Citizens have a right to residence as long as there is a reasonable expectation to 
find a job, i.e. also after the initial three-month period of unconditional entry and stay has 
expired and also for more than six-months. Concerning the conditions under which job-
seekers may stay, the Administrative Guidelines explicitly refer to the Antonissen judgment 
of 26.02.1991. The Administrative Guidelines furthermore explain that a reasonable expecta-
tion to find a job (= the criterion established by the Antonissen judgment) is a situation in 
which, based on the qualification of the person concerned and the situation on the labour 
market, the EU citizen in question has a reasonable prospect to be successful with its a job 
applications. Residence of job-seekers may therefore be denied if he or she does not pursue 
any serious intention to take up employment.  

Legal databases do not report any major court cases on access of EU citizens to the la-
bour market as job-seekers – in contrast to the separate issue whether these people have a 
right to social benefits on the basis of the Vatsouras judgment, which will be discussed sepa-
rately later in this report (see Chapter IV.2). Indeed, the question of a reasonable prospect to 
find a job has come up primarily before social courts (rather than administrative courts), 
since there is no systematic administrative control relating to the legal status of Union citi-
zens and the period of time spent in Germany. This explains why the legal status of Union 
citizens arises almost exclusively in the context of applications for social benefits. Whenever 
such applications happen, state authorities may consider the legal status of the person. They 
may thus, indirectly, check residence status as a job-seeker from an EU Member State in line 
with the Antonissen judgment as a precondition for access to certain social benefits. 

The Social Appeal Court of North-Rhine-Westphalia in a judgment of 22 June 201211 
explained its established jurisprudence. After six months of unsuccessful search for a job, 
Union citizens are not entitled any more to a right to free movement unless they can prove in 
line with the Antonissen judgment that they are still pursuing seriously search for labour. 
After 18 months of unsuccessful job-seeking, administrative authorities may assume that the 
EU right of entry and residence has ceased to exist, i.e. the burden of proof that he/she is still 
looking for a job rests with the Union citizen. He/she is still able to proof its status as a job-
seeker, but is obliged to bring forward convincing arguments. Before this 18 month thresh-
old, the evaluation is much more open.12 

In a separate judgment, the Administrative Appeal Court of Saxony confirmed that job-
seeking Union citizens who have become involuntarily unemployed must provide a certifi-
cate of the competent labour administration about their voluntary unemployment. In addi-
tion, the worker after six months unemployment must show that he/she is looking for labour 
seriously and with a concrete chance of success.13 

                                                      
10  Available online at  

http://www.verwaltungsvorschriften-im-internet.de/bsvwvbund_26102009_MI19371156524.htm. 
11  L 19 AS 845/12 B and 846/12 B. 
12  See ibid. marginal note 27. 
13  Administrative Appeal Court of Saxony of 20 August 2012, 3 B 202/12. 

http://www.verwaltungsvorschriften-im-internet.de/bsvwvbund_26102009_MI19371156524.htm
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The right to entry and residence of Union citizens under the Freedom of Movement Act 
must be distinguished from the entitlement to social benefits under the Social Code II pro-
viding for social beneficiaries who are, in principle, able to take up employment. As reported 
earlier14 section 7 (1) of the Social Code II excludes foreigners whose right to reside within 
Germany is based only on the fact that they are looking for employment. The interpretation 
of this provision and its compatibility with Article 24 para. 2 of the Union Citizens Directive 
2004/38 as interpreted by the ECJ in the Vatsouras-judgment15 is still unsolved. The ques-
tion has repeatedly come up, particularly in the context of Union citizens from Bulgaria and 
Rumania applying for social benefits according to the Social Code II – and will be discussed 
below (Chapter IV.2.2).  

In principle, social courts as well as administrative courts have accepted a right of free 
movement for job-seekers (which as a right of entry and residence is not directly related to 
the question of social benefits), irrespective of the granting of a labour permit which may be 
required until the end of the interim restrictions under the Accession Agreement. The Social 
Appeal Court of North-Rhine-Westphalia has confirmed this right stating, however, that the 
right of free movement may be restricted to search for labour for which a labour permit may 
in principle be granted.16 This does not imply, however, access to social benefits under the 
Social Code II. The Appeal Court in its established jurisprudence takes the view that the 
exclusion for social benefits under Article 7 of Social Code II for job seeking Union citizens 
does not violate the principle of equal treatment under EU law. Nationals of Bulgaria and 
Rumania are under the restrictions of the accession treaties therefore not yet entitled to full 
freedom of movement of workers. The Court argues that this constitutes a justifying reason 
for distinguishing since job seeking benefits under Social Code II can be legitimately re-
stricted to establish a full participation of job seeking persons to the labour market which is 
excluded until 31 December 2013 for Bulgarian and Rumanian nationals.  

It is fairly generally recognised within Germany that Union citizens from Rumania and 
Bulgaria are ‘able to take up employment’ in the sense of section 8 Social Code II.17 If a 
labour permit in principle can be granted according to the priority rules under section 284 (3) 
Social Code III in connection with section 39 of the Residence Act. Section 8 (2) of the So-
cial Code III has been explicitly changed in order to make clear that the ability to take up 
employment is assumed if there is the legal possibility to take up employment subject to an 
approval of the labour authorities according to section 39 of the Residence Act.18 It follows 
that Rumanian and Bulgarian nationals even if they do not possess a qualified professional 
training may receive a labour permit subject to section 39 of the Residence Act provided that 
they had their ordinary legal residence in Germany when applying for a labour permit.19 

                                                      
14  See report 2011/2012, chapter IV, 2.2.  
15  ECJ case C-22/08 and C-23/08, Vatsouras and Koupatantze, 2009 (ECR I-4585). 
16  Social Appeal Court of North-Rhine-Westphalia of 22 June 2012, L 19 AS 845/12 B, at note 39. 
17  The German term is ‘erwerbsfähig’. 
18  See BT-Drs. 17/3404, page 152. 
19  See Social Appeal Court of Baden-Württemberg of 16 May 2012, at No. 49; Social Appeal Court of Hesse, 14 July 

2011, L 7 AS 107/11 B. 
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3. OTHER ISSUES OF CONCERN  

Public Order Restrictions 

Some administrative courts have dealt with the question of short-term entry and residence of 
Union citizens for the purpose of the professional commissioning of small crimes. Even 
small thefts and petty criminality usually punished by fines or short-term prison sentences 
may violate a fundamental interest of society and justify administrative measures to termi-
nate the residence of Union citizens.20 However, administrative courts usually state that in 
accordance with the ECJ jurisprudence an individual examination of all circumstances of a 
case is obligatory and that the existence of multiple criminal convictions as such is not suffi-
cient to justify administrative measures restricting free movement.21 

The Administrative Court of Karlsruhe takes the view that free movement rights of Un-
ion citizens and their family relatives cannot be refused in cases of professional small crimi-
nality unless the loss of a right of entry and residence under section 2 para. 1 of the Freedom 
of the Movement Act has been fully examined and declared in a formalised administrative 
procedure resulting in a formal declaration of the loss of free movement rights. While it is 
generally acknowledged that a consistent pattern of small criminality may give rise to an 
administrative decision of loss of free movement rights based upon a violation of the public 
order, it is disputed whether this requires the institution of a formal procedure of loss of free 
movement rights. 

A controversy on the requirements for a concrete danger of repetition of criminal of-
fences in case of measures terminating an EU residence right of Union citizens has emerged 
between the Federal Administrative Court of Baden-Württemberg and other courts. The 
Administrative Appeal Court of Baden-Württemberg has taken the view that the ‘gliding 
scale approach’ adopted in the Federal Administrative Court’s jurisprudence to the question 
whether there exists a concrete danger of repetition of offences justifying an expulsion is 
contradicting the Union Citizens Directive’s requirements as interpreted by the ECJ. Accord-
ing to the Baden-Württemberg Court, the gliding scale approach which distinguished accord-
ing to the gravity of the offence violates EU law. The Court argues that the acceptability of a 
risk of repetition cannot be distinguished according to the gravity of the offence.22 The 
Court’s view has been instantly rejected by the Administrative Court of Düsseldorf23 arguing 
that the principle of comprehensive evaluation of all circumstances of a case allows to accept 
a lower risk of repetition in case of a particularly grave offences as compared to minor of-
fences. The Federal Administrative Court has in an ‘obiter dictum’ rejected the Baden-
Württemberg Court’s practice arguing that the gravity of an offence may well be taken into 
account in any individual decision on termination of a free movement right, provided that the 
requirement of a concrete danger based upon personal behaviour of a Union citizen is met.24 

The scope of application of the administrative procedure on existence or non-existence 
or loss of a free movement right (‘administrative expulsion’) of Union citizens and family 
relatives as defined by Article 2 No. 2 of Directive 2004/38 has repeatedly been discussed by 

                                                      
20  Administrative Court of Munich of 30 June 2011, M 12 K 11.2245. 
21  See Administrative Court of Hamburg of 22 March 2012, 19 E 448/12, No. 22. 
22  Administrative Appeal Court of Baden-Württemberg of 4 May 2011, 11 S 207/11; of 10 February 2011, 11 S 

136/11; of 7 March 2011, 11 S 3269/11. 
23  Judgment of 17 November 2011, 24 K 3287/10. 
24  Federal Administrative Court, Judgment of 10 July 2012, 1 C 19.11. 
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administrative court. The Freedom of Movement Act as recently amended by the law of 21 
January 2013 refers to the procedure in the following situations: 
1. loss of free movement rights due to administrative orders based upon public order 

grounds, resulting in an obligation to leave the Federal Republic and a prohibition of re-
entry (section 6, para. 1). 

2. declaration of non-existence of free movement rights for Union citizens or family rela-
tives who have provided false information or used false or forged documents in order to 
obtain an EU right of entry and residence into Germany (introduced in 2013 by section 2, 
para. 7 sentence 1 Freedom of Movement Act). 

3. declaration of non-existence of free movement rights for Union citizens or third-country 
family relatives moving or accompanying a Union citizen for purposes other than estab-
lishment of a family relationship (established in 2013 by section 2, para. 7, sentence 2 
Freedom of Movement Act). 

4. declaration of loss of free movement rights by failure to continue to fulfil the require-
ments of EU free movement (section 5, para. 4 Freedom of Movement Act). 

An administrative declaration under No. 2 to No. 4 above results in an obligation to leave the 
federal territory which may be enforced by an expulsion but does not imply in a bar on re-
entry for a specified period of time. Only in case of a public order restriction a bar on re-
entry is automatically connected with the administrative order according to which an appli-
cation must restricted to a specified time period.  

Questions have arisen on the relationship between the procedure No. 1 and procedure 
No. 2 – such as whether Union citizens whose right of free movement has declared to be lost 
may immediately return to the Federal Republic of Germany. Another question is to the 
obligatory character of an administrative procedure on the issuance of a formal declaration in 
order to reject a claim of free movement rights. It is also not altogether clear to what extent 
the procedure may be applicable to third-country national family members who do not sat-
isfy the definition of a family relative in the sense of Article 2 No. 2 of the Union Citizens 
Directive. We will follow these new developments and come back to them in next year’s 
report. 

Section 7 Para. 2 Freedom of Movement Act as amended in 2013 did not change the rule 
that the duration of a validity of a re-entry bar resulting from an administrative expulsion 
under section 1 may be determined on application only. The controversial question whether 
this conflicts with the ECJ’s jurisprudence whereby an unlimited entry ban is generally not 
compatible with EU law, has become at least in practice obsolete. The Federal Administra-
tive Court in recent judgments of 2012 has interpreted section 11 para. 1, sentence 3 of the 
Residence Act regulating the termination of re-entry bans in case of an expulsion in such a 
way that administrative authorities are obliged to connect an expulsion decision automati-
cally with a decision on determination of the time period of validity of a re-entry ban.25 
Thus, since Union citizens enjoy at least the same standard of protection in case of decisions 
restricting free movement, a determination on the loss of residence rights based upon public 
order must automatically be combined with a decision determining the time period of a re-
entry ban. 

                                                      
25  Federal Administrative Court, Judgment of 10 July 2012, 1 C 19/11, at No. 37. 
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4. FREE MOVEMENT OF ROMA WORKERS 

With regard to EU citizens of Roma origin a report of the Federal Office for Migration and 
Refugees26 notes that EU citizens from Romania and Bulgaria entering Germany are not 
registered on the basis of ethnicity or any other criteria. Thus, there are no statistics available 
in the Federation and the Länder to what extent Roma workers have immigrated into Ger-
many and whether job seeking persons were pursuing employed or self- employed activities. 
The report notes that there has been a substantial overall increase of EU Citizens from Ro-
mania and Bulgaria in the rate of approx. 40-50% from 2010 to 2011 (in 2011, 160000 Ro-
manians and 94000 Bulgarians were residing in Germany). The report also notes a substan-
tial agglomeration of family compounds of supposedly Roma origin in a specified number of 
large cities, causing substantial problems of increased criminality, prostitution, pseudo self-
employment etc. Yet, the report acknowledges that precise reports and statistics are lacking.  

There have been extensive media reports about Bulgarian and Romanian Union citizens, 
often of Roma origin, who move to Germany and often reside in precarious living conditions 
and without work. It seems that most issues arise at a municipal level and concern primarily 
social issues with municipalities alarming politicians about the huge financial costs they 
have to bear for providing adequate housing, childcare, etc. Corresponding legal problems 
relate to the declaration on the loss of free movement rights by social courts (discussed 
above in Chapter I.2) and the application of the public order exception (discussed above in 
chapter I.3) as well as the follow-up to the Vatsouras judgment (discussed below in section 
IV.2). 

Most prominent among political statements has been a position paper of the German As-
sociation of Cities (Deutscher Städtetag) of 22 January 2013 which was widely discussed in 
the media and which is available online (in German only) at 
http://www.staedtetag.de/imperia/md/content/dst/positionspapier_dst_zuwanderung.pdf. Its 
main contents concerns: 

The German Association of Cities calls on federal and state governments and the Euro-
pean Union, to deal more effectively with poverty immigration of people from Bulgaria and 
Romania. According to the German Association of Cities a discussion at European level 
must be initiated, how living conditions can be improved in countries of origin to make pov-
erty migration within the EU unnecessarily. In addition, the affected cities need support from 
federal, state and EU to cope with existing problems. The goal of all actors involved must be 
to create conditions for a good life perspective of all people, and for a peaceful and respect-
ful coexistence.  

On the initiative of the cities of Dortmund and Duisburg the German Association of Cit-
ies had set up a working group of member cities in the summer of 2012, which are particu-
larly affected by poverty immigration from Romania and Bulgaria. According to the Federal 
Statistical Office, the number of immigrants from these countries rose in the first half of 
2012 compared to the same period last year to 88,000 people, or nearly 24 per cent. In the 
experience of the cities show up after shooting in Germany, especially difficulties in the 
following areas: 

Health: many Bulgarians and Romanians have poor health. Most lack health insurance, 
so that in accordance with German laws only emergency care is available which will be pro-

                                                      
26  BAMF, Roma in Deutschland und Europa, 2012. 

http://www.staedtetag.de/imperia/md/content/dst/positionspapier_dst_zuwanderung.pdf
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vided for by the state (note that workers have, of course, access to full medical assistance). 
Often Bulgarians and Romanians are missing vaccinations. 

Children/Education: cities register an increasing number of children taken charge of by 
the state, since their parents cannot provide adequate living conditions. There are problems 
in the schools also due to lack of language skills of children and adolescents.  

Living conditions: Many Bulgarians and Romanians live in crowded parts in squalid 
apartments and real estate, partly in other temporary accommodation. Many landlords charge 
exorbitant sums for dilapidated property. 

Social integration: In the city districts concerned social integration and interaction has 
become a major issue with residents complaining about misbehaviour. Cases of crime, beg-
ging and prostitution create problems. 

Labour market: Many immigrants work illegally. Labour offices register a strong in-
crease of (allegedly bogus) business registrations as self-employed (note that the transitional 
period for workers from Bulgaria and Romania will come to an end in 2014). 

It should be noted that in an answer of 18 March 2013 to a parliamentary inquiry, the 
federal government adopted a nuanced position, highlighting that many Union citizens from 
Bulgaria and Romania com for legitimate reasons and that their immigration does not cause 
major frictions within most German cities.27 
  

                                                      
27  Antwort der Bundesregierung auf eine Kleine Anfrage der Fraktion Die Linke bezüglich der Haltung der Bundes-

regierung zum Umgang mit EU-Bürgerinnen und Bürgern aus Rumänien und Bulgarien, BT-Drs. 17/12895 vom 
18. 03. 2013, available online at http://dip21.bundestag.de/dip21/btd/17/128/1712895.pdf. 

http://dip21.bundestag.de/dip21/btd/17/128/1712895.pdf
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Chapter II 
Family Members  

1. DEFINITION OF FAMILY MEMBERS, INCL. ‘REVERSE DISCRIMINATION’ 

The scope of application of EU free movement rights is according to the Freedom of Move-
ment Act limited to family relatives fulfilling the requirements of Article 2 No. 2 of the Di-
rective 2004/38. As yet, no provision has been included into the Freedom of Movement Act 
regulating the legal status of other family relatives covered by Article 3 para. 2 lit. a or b of 
the Directive. Facilitation of entry and residence of other family relatives which do not fall 
under the definition of Article 2 No. 2 of the Directive 2004/38 or section 3 of the Freedom 
of Movement Act is regulated by the Residence Act in section 36. As noted in the introduc-
tion, the government rejected a proposal by the party ‘Die Linke’ to introduce a provision 
into the Freedom of Movement Act on the implementation of Article 3 para. 2 Directive 
2004/38 whereby administrative authorities would be entitled to grant a residence permit 
under the conditions laid down in Article 3 para. 2 did not receive the necessary majority in 
Parliament. The Federal Government stated that the Rhaman-judgment of ECJ28 does not 
oblige Member States to establish a separate provision transposing the reasons laid down in 
Article 3 para. 2 of Directive 2004/38. Section 36 of the Residence Act, which provides for 
an optional legal base for family reunion with other relatives, could be interpreted in such a 
way that the reasons laid down in Article 3 para. 2 of the Directive may be taken into ac-
count when deciding on a discretionary residence permit on exception hardship reasons.  

In our opinion, it is correct that the Rhaman-judgment of the ECJ does not support the 
proposition that a Member State upon granting a residence permit for ‘other’ family relatives 
under Article 3 para. 2 lit. a or lit. b is obliged to grant full free movement rights to such 
family relatives. Article 2 No. 2 of the Directive defines the scope of application of the Di-
rective clearly with respect to the family members in the sense of Article 2 No. 2 only rather 
than with respect to Article 3 para. 2. Yet, Article 10, including other family relatives into 
the scope of application of Article 10 on the issuance of a residence card seems to support a 
different view. The ECJ has, however, refuted the view that the potential loss of a residence 
right which has been granted on the reasons of Article 3 para. 2 of the Directive falls within 
the scope of application of the Directive. Thus, the Court accepted implicitly that the resi-
dence right of ‘other’ family relatives is regulated by national law only and therefore need 
not necessarily be included into the scope of application of the EU free movement law. 

A change in German nationality law may result in new issues of the scope of application 
of EU free movement law. Under section 4 para. 3 of the German Nationality Act children of 
foreign nationals possessing a long-term EU residence permit acquire automatically German 
nationality in addition to the nationality of their parents. Unlike third-country nationals, Un-
ion citizens are in these instances not obliged to get a release from the foreign nationality in 
order to obtain German nationality when they reach the maturity age. This raises the question 
whether the increased acquisition of dual German nationality by birth results in the loss of 
free movement rights for family relatives. Until now, the problem has not been of large prac-
tical importance. It becomes, however, increasingly relevant due to a large number of dual 
EU nationals reaching the age of maturity and getting married with third-country nationals. 
                                                      
28  EuGH, Rs. C-83/11, Rahman u.a., Slg. 2012 I-0000. 

http://curia.europa.eu/juris/liste.jsf?language=de&num=C-83/11
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Some administrative appeal courts have stated that Union citizens possessing German na-
tionality and the nationality of another EU Member State may not rely upon EU free move-
ment rights if he/she has not made use of a right to freely move within the European Union.29 

Whether EU free movement law applies in case of a national from an EU Member State 
possessing also German nationality could be doubted in the light of the ECJ’s judgment that 
a family relative of a Turkish worker does not lose his/her rights under the Association 
Agreement, if the worker acquires German nationality as a dual nationality. One may argue, 
however, that the situation is not comparable since the ECJ has based its judgment upon the 
provisions of the Association Council decision providing for rights of integration which 
should not be restricted due to the fact that nationality of the host state has been obtained. 
Moreover, the family member had already obtained an independent status under the Art. 7 
Association Council Decision No. 1/80 when the family member, who had originally acted 
as a sponsor, was naturalised and obtained German nationality instead of his former Turkish 
one.30 We will come back to the issue in next year’s report, if there are new development to 
report. 

Family relatives of a Union citizen are entitled to free movement rights under the Free-
dom of Movement Act provided that they fulfil the requirements under sec. 3 of the Freedom 
of Movement Act. An Italian child of a Union citizen living in Germany who does not fulfil 
the general requirements for a residence right in person and is therefore permanently de-
pendent upon social subsistence cannot rely upon residence rights as a family relative if the 
Union citizen refuses any contact and provides no material support to the child. The status as 
a Union citizen does not amount to an unlimited residence right according to the Administra-
tive Court of Augsburg if the Union citizen is permanently dependent upon social welfare.31 
The Social Appeal Court of Baden-Württemberg has confirmed a previous jurisprudence 
whereby non-registered partners are generally not included as ‘spouses’ in the sense of EU 
free movement law.32 

2. ENTRY AND RESIDENCE RIGHTS, INCL. IMPLICATIONS OF THE METOCK JUDGMENT 

‘Denmark Cases’ 
Further questions with regard to the scope of application of EU free movement of laws have 
repeatedly arisen in the context of a claim of EU free movement rights by third-country na-
tionals of German citizens using a short-term visit in another EU Member State in order to 
claim a right of entry for a third-country national spouse married in another EU Member 
State. This has led to a controversial discussion on the issue of ‘Denmark marriages’. Article 
3 para. 1 of the Union Citizens Directive defines the scope of application somewhat differ-
ently from section 2 para. 1 of the Freedom of Movement Act. While Article 3 para. 1 Direc-
tive 2004/38 determines the scope of application by referring to the use of free movement 
rights within the EU (‘a Union citizen moving in another EU Member State and family rela-
tives accompany or join the (moving) Union citizen, see section 2’) the Freedom of Move-

                                                      
29  See Bavarian Administrative Appeal Court of 9 August 2012, 19 CE 11/1893; Administrative Appeal of 

Northrhine-Westphalia of 17 March 2008, 18 B 191/08. 
30  See CJEU, Joined Cases C-7/10 & C-9/10, Kahveci & Inan [2012] ECR I-0000. 
31  Administrative Court of Augsburg of 6 April 2011, 6 K 10.1623. 
32  Social Appeal Court of Baden-Württemberg of 16 May 2012, L 3 AS/477/11. 
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ment Act regulates the entry and residence of nationals of other EU Member States and their 
family relatives.  

In a widely discussed case, the Federal Administrative Court decided in 2010 that the 
privileges of family members of EU Citizens under the German Free Movement Act do not 
extend to EU Citizens which have not exercised their free-movement right within the Euro-
pean Union.33 In 2011, it confirmed this position whereby a third-country national spouse of 
a German national may rely upon free movement rights only, if a German national has made 
use of his right to freely move within the European Union in a ‘substantive’ manner.34 Thus, 
the Court has not considered it as sufficient to travel exclusively for the purpose of conclud-
ing a marriage with a third-country national to another Member State (so-called ‘Denmark 
Cases’). The criteria of ‘using freedom of movement in a substantive manner’ has met criti-
cism in the literature arguing that every use of free movement rights would trigger the appli-
cation of the Union Citizens Directive irrespective of whether a Union citizens were to move 
as a tourist or as a migrant worker to another EU Member State.35  

In 2012, a couple of judgments by lower courts took up that new line of case-law and 
concluded that simple ‘Denmark cases’ where the German national who seeks family reun-
ion had not exercised his right to free movement except for the marriage in Denmark are not 
covered by free movement laws.36 By contrast, German nationals who have spent a more 
extensive period of time abroad, may rely on free movement laws as a returning German 
citizen with extended rights to family reunion. 

The Administrative Appeal Court of North Rhine Westphalia in a decision of 24.04.2012 
clarified the formalities in such cases. The administrative authorities therefore have to issue a 
provisional certificate to family relatives of a returning job-seeking German national irre-
spective of any requirements concerning sickness insurance or sufficient means of living 
according to Sect. 5 of the Freedom of Movement Act.37 

Implications of the Metock Judgment 
The Metock judgment has been transposed by No. 3.0.3 of the Administrative Guidelines on 
the Implementation of the Freedom of Movement Act (Allg. Verwaltungsvorschrift 
FreizügG/EU) which guides administrative authorities when interpreting and applying the 
law. The guidelines make clear that the distinction between a first entry into the union terri-
tory and free movement within the EU has been abolished. Therefore, third country national 
family relatives of Union Citizens may, independent of their previous legal status, claim 
freedom of movement on the basis of the Union Citizens Directive provided that they can 
show their status as family relatives of a Union Citizen and demonstrate that they fulfil all 
the other requirements under the Directive 2004/38. If these conditions are fulfilled, only EU 
free movement rules apply, i.e. they are treated like Union Citizens. Legal databases do not 
report any court cases on the issue, which indicates that the guidelines are respected in prac-
tice. 

                                                      
33  Judgment of 30.03.2010, 1 C 8/09. 
34  In German: ‘Wenn der deutsche Staatsangehörige von seinem unionsrechtlichen Freizügigkeitsrecht nachhaltig 

Gebrauch gemacht hat.’ Federal Administrative Court (BVerwG), judgment of 11 Jan 2011, 1 C 23/09, NVwZ 
2011, 871. 

35  See for instance Oberhäuser, ‘Dänemark-Ehen’, Unionsrecht und Inländerdiskriminierung, NVwZ 2012,  
36  See the Adminstrative Appeals Court (VGH) München, Beschluss vom 30.11.2012, 10 CS 12.1563; and Admin-

strative Appeals Court (VGH) München, Beschluss vom 09.08.2012, 19 CE 11.1893. 
37  Decision of 24..4.2012 18B 1572/11; The Freedom of Movement Act does not require a proof of these require-

ments for jobseeking Unioncitizens 
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Financial Subsistence  
The requirement of sufficient means of subsistence laid down in the Freedom of Movement 
Act for non-economically active Union citizens (§ 4 ‘ausreichende Existenzmittel’) has re-
peatedly raised questions as to the compatibility of the German law and practice with the 
Chakroun judgment of the ECJ. The Federal Administrative Court, referring to the Chakroun 
decision, has revised its previous jurisdiction, whereby in the calculation of whether a third 
country national disposes of sufficient means of subsistence the ‘free’ amount of financial 
means, which will not be taken into account in determining whether a person is entitled to 
social benefits as a jobseeker under Social Code II - is to be considered in examining to the 
disadvantage of a third country national whether he/ she will be entitled to social assis-
tance38. The Federal Court stated that in compliance to the Chakroun judgment the term 
‘necessary means of subsistence ‘ has to be interpreted in accordance with EU law. There-
fore the ‘free amount of financial means ‘ must not be taken into account in the calculation 
of the necessary means of subsistence to the disadvantage of the applicant. The same rule 
applies according to the Administrative Appeal Court of Saxony with regard to the residence 
rights of third country family relatives of Union citizens, if a Union citizen has died.39 

3. ABUSE OF RIGHTS, INCL. MARRIAGES OF CONVENIENCES AND FRAUD 

In the context of the 2013 reform of the Free Movement Act, a new procedure has been insti-
tuted to authorise immigration authorities to make a formal declaration of loss of residence 
rights if it is established that third-country nationals are not accompanying or joining a Un-
ion citizen for the purpose of a family relationship. The new provision does not explicitly 
address the question of marriage of convenience. The reasons provided in the Bill, however, 
indicate that section 2 para. 7 is intended to transpose Article 35 of the Union Citizens Direc-
tive. The Federal Government has argued that various Länder have reported a significant 
number of cases in which marriages have been concluded only formally without the aim of 
establishing a family relationship. The Government argues that the new provision should be 
used in order to determine the non-existence of a free movement right in case of an estab-
lished abuse of freedom of movement. The application of the new provision is not dependent 
upon the validity of a marriage or a registered partnership or any other establishment of a 
family relationship between a Union citizen and a third-country national. The provision 
rather addresses the fact of accompanying or joining a Union citizen for an abusive purpose 
which means that rather than establishing a family relationship is not the purpose of the 
claimed entry or residence right. The Bill emphasises that there is a presumption of existence 
of a free movement right for Union citizens and their family relatives. Therefore, an exami-
nation whether the requirements for an EU free movement right are fulfilled in an individual 
case is only possible if there are substantial doubts relating to the intention to establish a 
family relationship in the Federal Republic of Germany. Therefore, examinations are only 
permitted if there are concrete reasons to examine an abusive intention.40 

With regard to the burden of proof of a third-country national claiming a right of resi-
dence based upon family relationship under the Residence Act, the Federal Administrative 
Court has consistently taken the view that the foreign spouse of a German citizen has to 
                                                      
38  Federal Administrative Court of 16.11.2010, 1 C 20/09, Vol. 138, 135. 
39  Judgment of 15.12.2011, 3 B 122/11 
40  For details see BT-Drs. 17/10746, at p. 14. 
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prove that the purpose of the residence is the true intention to live a family life in the Federal 
Republic. Therefore, in case of concrete indications the authorities are authorized to examine 
whether the true intention of a claimed residence right is a marriage of convenience. If 
doubts remain as to the true intention of a foreign spouse, the foreign spouse will carry the 
burden of proof.41 

Section 2 para. 7 of the Free Movement Act introduces the procedure of declaring the 
non-existence of a free movement right also in case of providing false information or using 
forged or falsified documents. The procedure under section 2 para. 7, sentence 1 is also ex-
plained by the need to fight effectively the abuse of rights. The Bill mentions different forms 
of use of falsified documents and deception on the existence of a domicile or an employ-
ment, particularly in order to achieve a right of entry and residence for family relatives.42 

4. ACCESS TO WORK 

Family members are entitled to work under the same conditions as Union citizens and Ger-
man nationals. A family member of a Union citizen is therefore entitled to work irrespective 
of nationality. No labour permit is required.43 Third-country family members of German 
nationals are not entitled to free movement, unless there is a trans-border situation. In this 
case, third-country family members are entitled to direct access to the labour market under 
EU rules.  

5. FAMILY MEMBERS OF JOB-SEEKERS 

The situation of family members of job seekers has been dealt with in earlier reports. There 
are no indications that legal or administrative problems have arisen with the entitlement of 
family members of job seekers to free access to the labour market under § 3 (1) Freedom of 
Movement Act. There are however extensive debates about the compatibility of the exclu-
sion of job-seekers from social assistance in accordance with section 7 of the Social Code II 
(SGB II), which also affects family members and which will be discussed more extensively 
in the next chapters. 
  

                                                      
41  Federal Administrative Court, Judgment of 22.6.2011, 1 C 11/10, NVwZ 2012, 52 – with regard to the German 

legislation under the Residence Act.  
42  See BR-Drs. 461/12, at page 13. 
43  See no. 2.2.100 Durchführungsanweisungen zur Arbeitsgenehmigungsverordnung, last update: 4/2012, available 

online at http://www.arbeitsagentur.de/nn_166486/zentraler-Content/A01-Allgemein-Info/A015-
Oeffentlichkeitsarbeit/Publikation/pdf/DA-Arbeitsgenehmigungsverordnung.pdf. 

http://www.arbeitsagentur.de/nn_166486/zentraler-Content/A01-Allgemein-Info/A015-Oeffentlichkeitsarbeit/Publikation/pdf/DA-Arbeitsgenehmigungsverordnung.pdf
http://www.arbeitsagentur.de/nn_166486/zentraler-Content/A01-Allgemein-Info/A015-Oeffentlichkeitsarbeit/Publikation/pdf/DA-Arbeitsgenehmigungsverordnung.pdf
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Chapter III 
Access to Employment 

1. IN THE PRIVATE SECTOR 

1.1. Equal Treatment (e.g. assistance of employment agencies) 

The Social Code III (Sozialgesetzbuch (SGB) Drittes Buch (III) – SGB III Arbeits-
förderung44) provides a large number of measures to facilitate access to the labour market, 
including cooperation between employers and employees with the Federal Agency for La-
bour and a wide of measures on advice, promotion, activation and professional integration 
into the labour market. These extensive legal rules are administered by the local offices of 
the Federal Agency for Labour, i.e. there is uniform implementation of the federal legal rules 
throughout Germany.  

These provisions do not distinguish as to the nationality or residence of a worker. Section 
30(1) Social Code I states unambiguously that its rules apply to all people who reside within 
Germany. I.e. discriminations on ground of nationality are not allowed. As a legal require-
ment, the Federal Agency for Labour (Bundesagentur für Arbeit) provides all assistance 
irrespective of nationality. The conditions for being entitled to assistance measures are laid 
down in the law. They do not leave any discretion which may open up possibilities for dis-
criminatory treatment – and the absence of many court cases on discriminatory treatment of 
EU citizens indicates that the legal rules mandating equal treatment are respected in practice. 

Moreover, Section 36(2) Social Code III obliges the Federal Agency for Labour not to 
respect potential nationality requirements of private employers (or related criteria concerning 
age, sex, etc.), which are not required by the job in question (thereby supporting respect for 
EU and national non-discrimination laws).  

1.2  Language Requirements 

There is no national legislation providing that in certain sectors of private economic activity 
there must be a certain level of knowledge of the German language. It is a recognised consti-
tutional principle under German law that the state does not interfere in employment require-
ments in the private sector.45 There is no legislation or administrative practice containing 
rules on language requirements in the private sector. Whether a private enterprise requires 
language requirements as a condition for taking up employment is a matter of contractual 
freedom, subject to rules on prohibition of discrimination (see below). To what extent free-
dom of movement principles apply according to the somewhat isolated decision of the Euro-
pean Court in the Angonese-case outside rules of professional organizations or associations 
and beyond the question of whether an employer may require a specific language certificate 
(the matter decided in Angonese) is doubtful in our view.  

                                                      
44  Updated versions online at http://www.gesetze-im-internet.de/sgb_3/. 
45  See the German Constitutional Court, Decision of 6 Oct. 1987, BVerfGE 77, 84 (106 ff., 118) – Arbeit-

nehmerüberlassung. 

http://www.gesetze-im-internet.de/sgb_3/
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Since in general there are no legal language requirements in the private sector, it is up to 
every employer to require a certain amount of German language skills as a condition of em-
ployment. In real life, German language skills may vary from rudimentary skills in order to 
work in a supermarket or high language skills in order to be hired as a consultant in a consul-
tancy firm. Other companies with an international vocation may prefer to have employees 
who are fluent in English, Mandarin, or any other language – and may not expect their em-
ployees to speak German at all. To decide these matters remains the prerogative of private 
actors. The German state does not interfere with these decisions insofar as labour law is con-
cerned. It does, as a matter of principle, also accept the decision to employ someone without 
adequate German language skills, if the company decides so. Extensive empirical survey of 
the requirement of language skills are clearly outside the possible scope of the Observatory 
reports. 

When the new federal bill on the recognition of professional qualifications was discussed 
(see the next subsection), the second parliamentary chamber proposed an amendment which 
would have required state authorities to check whether the applicant complies with language 
requirements which certain sectors of the economy may (not) require.46 The government 
rejected this formulation, which as a result has not found its way into the new law on the 
recognition of professional qualifications.  

There are, however, two exceptions where state rules have an impact on language re-
quirements which private employers may (not) ask from applicants: (1) regulation of certain 
professions and (2) non-discrimination rules. 

Regulation of certain professions: Language requirements may be required for the grant-
ing of professional licences to exercise a certain profession or the recognition of professional 
qualifications. Most prominently, the professional rules on legal rules on different medical 
professions require sufficient knowledge of the German language in order to communicate 
with clients. The Federal Regulation for practicing medicine provide that an applicant in 
order to receive the admission as a medical doctor (Approbation) must dispose of the re-
quired language skills necessary for exercising the medical profession.47 In a similar vein, 
the section 4 of the Federal Regulation on pharmacists,48 the law on veterinary professions,49 
rules for ergotherapists,50 the federal law on nurses,51 the rules for the care of elderly peo-
ple,52 the federal law on midwives53 and even rules for medical and technical assistants in 
laboratories54 all require adequate language skills for medical professions (for more detail 
see the analytical note on language skills which was submitted to the network in 2013).  
                                                      
46  See the position of the second chamber (Bundesrat) in accordance with the BT-Drs. 17/6260 v. 22. 06. 2011, p. 82 

(available online at http://dipbt.bundestag.de/dip21/btd/17/062/1706260.pdf) and the rejection of the proposal by 
the government on p. 110. 

47  § 3 Abs. 1 Nr. 5: ‘Über die für die Ausübung der Berufstätigkeit erforderlichen Kenntnisse der deutschen Sprache 
verfügt’; Bundesärtzeordnung (BÄO), avilable online at http://www.gesetze-im-
internet.de/b_o/BJNR018570961.html. 

48  § 4 Abs. 1 Nr. 5 Bundesapothekerordnung, avilable online at http://www.gesetze-im-
internet.de/bapo/BJNR006010968.html 

49  § 4 Abs. 1 Nr. 5 Bundes-Tierärzteordnung (BTäO), available online at http://www.gesetze-im-
internet.de/bt_o/BJNR004160965.html. 

50  § 2 Abs. 1 Nr. 4 Ergotherapeutengesetz (ErgThG), available online at http://www.gesetze-im-internet.de/bearbthg/. 
51  § 2 Abs. 1 Nr. 4 Krankenpflegegesetz (KrPflG), available online at http://www.gesetze-im-

internet.de/krpflg_2004/BJNR144210003.html 
52  § 2 Abs. 1 Nr. 4 Altenpflegegesetz (AltPflG), available online at http://www.gesetze-im-internet.de/altpflg/. 
53  § 2 Abs. 1 Nr. 4 Hebammengesetz (HebB), available online at http://www.gesetze-im-

internet.de/hebg_1985/index.html. 
54  § 2 Abs. 1 Nr. 5 MTA-Gesetzes, available online at http://www.gesetze-im-

internet.de/mtag_1993/BJNR140200993.html. 

http://dipbt.bundestag.de/dip21/btd/17/062/1706260.pdf
http://www.gesetze-im-internet.de/b_o/BJNR018570961.html
http://www.gesetze-im-internet.de/b_o/BJNR018570961.html
http://www.gesetze-im-internet.de/bapo/BJNR006010968.html
http://www.gesetze-im-internet.de/bapo/BJNR006010968.html
http://www.gesetze-im-internet.de/bt_o/BJNR004160965.html
http://www.gesetze-im-internet.de/bt_o/BJNR004160965.html
http://www.gesetze-im-internet.de/bearbthg/
http://www.gesetze-im-internet.de/krpflg_2004/BJNR144210003.html
http://www.gesetze-im-internet.de/krpflg_2004/BJNR144210003.html
http://www.gesetze-im-internet.de/altpflg/
http://www.gesetze-im-internet.de/hebg_1985/index.html
http://www.gesetze-im-internet.de/hebg_1985/index.html
http://www.gesetze-im-internet.de/mtag_1993/BJNR140200993.html
http://www.gesetze-im-internet.de/mtag_1993/BJNR140200993.html
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Other, non-medical professions do, by contrast not require special language skills. Fed-
eral laws regulating these professions remain silent on the matter. This relates to the general 
legal framework for craftsmen,55 the federal law on commercial activities,56 tax consultants57 
or auditors58 (for more detail see, again, the analytical note on language skills which was 
submitted to the network in 2013). That does not mean that language skills are not expected 
from those entering the job market, especially in cases of employment when the requires 
language skills. As a matter of principle such requirements are not laid down in the law. 
Legal databases do not reflect major problems in practice. Obviously, this report cannot em-
bark upon an extensive empirical survey about practical experiences in a labour market for 
more than 60 million people.  

Non-discrimination: The Federal Labour Court (BAG) has held that the dismissal of a 
Spanish worker, working in an enterprise for automobile parts in charge of supervising the 
mechanical functioning of packing machines and similar work for low skilled workers due to 
insufficient knowledge of the German language is justified, since the worker was not able to 
understand written labour instructions, after he had unsuccessfully given the chance to pass a 
German language course on the expense of the employer. The Court stated that it is a legiti-
mate requirement to be able to understand German language oral and written instructions.59 
Similar decision were taken by other Labour Courts in deciding on requirement of German 
language knowledge.60 The Labour Appeal Court of Nuremberg61 held however that the 
requirement of ‘very good knowledge of the German language’ in an advertisement for soft-
ware specialists is an indication for indirect discrimination of an applicant with migration 
background who was not invited for oral presentation of his application. An exception how-
ever applies according to the Court if it is evident from the description of the job qualifica-
tions that knowledge of the German language is required to fulfil the requirements of the job 
offer. 

1.3  Recognition of Professional Experience  

Opportunities to have foreign professional qualifications recognized in Germany have im-
proved significantly. Against the background of a political debate which complained about 
the absence of qualified workers in some German regions, the Federal Government intro-
duced a Recognition Act which entered into the force on 1 April 2012 and which establishes 
a legal right to have qualifications gained abroad assessed in comparison to the equivalent 
profession in Germany. The Recognition Act includes a new Federal Law, the Professional 
Qualifications Assessment Act (Berufsqualifikationsfeststellungsgesetz - BQFG), as well as 
regulations for the recognition of vocational qualifications in around 60 professions under 
federal legislation, such as healthcare professionals and master craftsmen.62  

                                                      
55  Handwerksordnung (HwO), available online at http://www.gesetze-im-internet.de/hwo/BJNR014110953.html. 
56  Gewerbeordnung (GewO), available online at http://www.gesetze-im-internet.de/gewo/. 
57  Steuerberatungsgesetz (StBerG) , available online at http://www.gesetze-im-internet.de/stberg/. 
58  Wirtschaftsprüferordnung (WiPrO), available online at http://www.gesetze-im-internet.de/wipro/. 
59  Bundesarbeitsgericht (Federal Labour Court) BAG, judgment of 28.1.2010, 2 AZR 764/08. 
60  See Decisions of the Berlin Labour Court, as reported by Herberth /Oberrath, Neue Justiz 2011, 8-15. 
61  Judgment of 5.10.2011, 2 Sa 171/11. 
62  Gesetz über die Feststellung der Gleichwertigkeit von Berufsqualifikationen und Anerkennung im Ausland erwor-

bener Berufsqualifikationen (Berufsqualifikationsfeststellungsgesetz - BQFG) of 6 Dec 2011 (BGBl. 2011 I 2515), 
available online at http://www.gesetze-im-internet.de/bqfg/. 

http://www.gesetze-im-internet.de/hwo/BJNR014110953.html
http://www.gesetze-im-internet.de/gewo/
http://www.gesetze-im-internet.de/stberg/
http://www.gesetze-im-internet.de/wipro/
http://www.gesetze-im-internet.de/bqfg/
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Crucially, the law does not concern EU nationals only but covers also third-country na-
tionals. As a result, some privileges which have hitherto been reserved to EU nationals will 
henceforth be available also for third-country nationals. One example: The law also amends 
the Federal Regulation for practicing medicine which will in future not require German or 
EU nationality, but will rather allow all doctors from around the globe to practice in Ger-
many, if they meet the requirements.63  

One step further, the act covers both regulated and non-regulated activities and is there-
fore broader than Directive 2005/36/EC. Because not all occupations are regulated by federal 
legislation and thus do not fall under the jurisdiction of the Federal Recognition Act, 
the Länder are currently forming legislation for recognition of professions that fall within 
their jurisdiction (including teachers, engineers, architects, and social workers). In 
five Länder, state-wide recognition legislation has already entered effect. In order to offer all 
individuals standardized procedures, the Länder are to simplify the recognition procedure of 
third-country nationals for all occupations - and especially for urgently required occupations 
like teachers and engineers. 

The new Law has served as a trigger to establish a national network of recognition au-
thorities and state bodies which advise and support those workers from other Member States 
or third-countries who arrive in Germany.64 An extensive online database ‘anabin‘ and a new 
website ‘Recognition in Germany’ facilitates independent information and provides quick 
and reliable indications whether qualifications will be recognised. It covers both professions 
which are regulated at federal level and those regulated at national level. It seems to us that 
the effort to establish a ‘culture of recognition’ is honest and that the legal amendment is 
accompanied by extensive efforts to improve administrative practice. 

2. IN THE PUBLIC SECTOR  

2.1.  Nationality Conditions for Access to the Public Sector 

According to Sec. 7 para. 2 of Federal Law on the Status of Civil Servants65 the appointment 
as a ‘Beamte’ requires German nationality or the nationality of another EU Member State. 
While many civil servants are employed regionally by the Länder, the federal law sets a uni-
form standard for ‘status matters’ for Germany as a whole. Access to the public sector is 
therefore possible for EU citizens in the whole country. 

Besides the general rule, Sec. 7 para. 2 lays down an exception, if the tasks of the job in 
question require German nationality.66 This clause explicitly takes up ECJ case-law on the 
definition of Art. 45(4) TFEU.67 There is no legislative determination on the conditions 
which have to be fulfilled to apply the exception clause. The exception is rather vaguely 

                                                      
63  § 3 Abs. 1 Nr. 5: ‘Über die für die Ausübung der Berufstätigkeit erforderlichen Kenntnisse der deutschen Sprache 

verfügt’; Bundesärtzeordnung (BÄO), avilable online at http://www.gesetze-im-
internet.de/b_o/BJNR018570961.html. 

64  For a list of supporting institutions see http://anabin.kmk.org/no_cache/filter/anerkennungs-und-beratungsstellen-
in-deutschland.html. 

65  Gesetz zur Regelung des Statusrechts der Beamtinnen und Beamten in den Ländern (Beamtenstatusgesetz) of 
17.6.2008, available online at http://www.gesetze-im-internet.de/beamtstg/. 

66  ‘Wenn die Aufgaben es erfordern, darf nur eine Deutsche oder ein Deutscher im Sinne des Artikels 116 des 
Grundgesetzes in ein Beamtenverhältnis berufen werden.’ 

67  See CJEU, Case 66/85, Lawrie-Blum [1986] ECR 2121. 

http://anabin.kmk.org/anabin-datenbank.html
http://www.anerkennung-in-deutschland.de/html/en/index.php
http://www.gesetze-im-internet.de/b_o/BJNR018570961.html
http://www.gesetze-im-internet.de/b_o/BJNR018570961.html
http://anabin.kmk.org/no_cache/filter/anerkennungs-und-beratungsstellen-in-deutschland.html
http://anabin.kmk.org/no_cache/filter/anerkennungs-und-beratungsstellen-in-deutschland.html
http://www.gesetze-im-internet.de/beamtstg/
http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&lg=en&numdoc=61985CJ0066
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formulated and it may be questionable whether the general clause referring to the require-
ment of the tasks must be considered as a sufficiently transparent and clear transposition of 
EU requirements since the legal provision as such does not provide with sufficient clarity as 
to whether a specific position in the public sector is available to Union citizens of other EU 
Member States. On the other hand, since the clause takes up ECJ case-law which is also not 
always very transparent, the legislator simply did what the Court did. That may be accept-
able. 

In reaction to the Judgment of the ECJ of 24.5.2011,68 declaring the requirement of Ger-
man nationality of notaries as incompatible with freedom of establishment the Federal Stat-
ute for Public Notaries was amended by deleting the requirement of German nationality as a 
requirement for exercising the office of a notary public.69 

General rules on access to the public sector therefore appear in line with ECJ case-law. 

2.2.  Language Requirements 

For the position of civil servant, the Federal Law on Civil Servants70 and corresponding laws 
at regional level71 require German language skills. It should be noted that the degree of lan-
guage skills has been reduced somewhat, when new laws were adopted at federal and re-
gional level after a constitutional amendment. While for many decades, the federal law re-
quired ‘The command of the German language in speech and writing’ (Die Beherrschung der 
deutschen Sprache in Wort und Schrift), the new federal law reads ‘The German language 
has to be mastered to the extent necessary for the performance of the duties of career’ (Die 
deutsche Sprache muss in dem für die Wahrnehmung der Aufgaben der Laufbahn erforder-
lichen Maß beherrscht werden). This grants state authorities more flexibility (for more detail 
see the analytical note presented to the network by the authors in 2013). 

There is a variety of specific language requirements for different sectors (e.g. teachers 
for specific classes, etc.). These are usually not always laid down in general rules, however, 
but are required at the moment of the public tender or the job interview (for more detail see 
the analytical note presented to the network by the authors in 2013). It is not possible to gen-
erally reject a job application for reasons of language requirements unless the job description 
of a specific assignment says so. Legal databases do not report major court cases on the is-
sue, which indicates that they do not raise major problems in practice. 

                                                      
68  Case C-54/08, Commission/Germany. 
69  Art. 15 of the Law on Improvement the examination and recognition of professional qualifications (Berufsqualifi-

kationsfeststellungsgesetz), BGBl. I, 2013, S. 1273 ff. 
70  Sect. 18 para. 2 Bundesbeamtengesetz (BBG) = Federal Law on Civil Servants, available online at 

http://www.gesetze-im-internet.de/bbg_2009/: ‘Die deutsche Sprache muss in dem für die Wahrnehmung der Auf-
gaben der Laufbahn erforderlichen Maß beherrscht werden.’ 

71  By way of example, Sect. 16 para. 4 Landesbeamtengesetz Baden-Württemberg (LBG BW) = Law on Civil Ser-
vants of the State of Baden-Württemberg, available online at http://www.landesrecht-
bw.de/jportal/?quelle=jlink&docid=jlr-BGBW2010rahmen&psml=bsbawueprod.psml&max=true: ‘Bewerberin-
nen und Bewerber müssen über die Kenntnisse der deutschen Sprache verfügen, die für die Wahrnehmung der 
Aufgaben der jeweiligen Laufbahn erforderlich sind.’ 

http://www.gesetze-im-internet.de/bbg_2009/
http://www.landesrecht-bw.de/jportal/?quelle=jlink&docid=jlr-BGBW2010rahmen&psml=bsbawueprod.psml&max=true
http://www.landesrecht-bw.de/jportal/?quelle=jlink&docid=jlr-BGBW2010rahmen&psml=bsbawueprod.psml&max=true
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2.3.  Recognition of Professional Experience for Access to the Public Sector  

It is in principle within the competence of every Bundesland (region/state) to make rules on 
recognition of professional certificates for regulated or non-regulated professions transposing 
the Directive 2005/36/EC. As a rule, the different Länder have enacted a variety of different 
regulations depending on each profession within the public sector. Some of these regulations 
do not distinguish between the public and the private sector as far as professional experi-
ences for access to the public sector are required. Generally speaking, the survey of the ad-
ministrative and juridical practice indicates that the criteria on recognition of professional 
experience of nationals of other EU Member States are generally complied with (see also the 
2009/10 report on p. 22-3).  
  



GERMANY 
 

27 
 

Chapter IV 
Equality of Treatment on the Basis of Nationality  

1. WORKING CONDITIONS 

With regard to working conditions no new developments can be reported for the 2012/13 
period, which have not already been designated in the reports on Germany in previous years. 
It seems, in particular, that the recognition of professional experience has become a standard-
ised practice (see Chapter III.2.3 above). There may be individual cases where recognition 
raises problems (which is very common for a highly complex area of law such as the recog-
nition of professional experiences). Yet, individual disputes do not necessarily indicate gen-
eral legal short-comings. 

Moreover, this conclusion of a principled policy and practice to recognise professional 
experiences which a worker has obtained elsewhere extends to promotion and compensation 
with the job. The Bundeslaufbahnverordnung, for example, recognizes periods of employ-
ment in other EU Member States with regard to the probation period for a full time occupa-
tion in the public service fully.72 Similar rules exist for purposes of promotion and excep-
tional recruitment for highly qualified applicants.73 Some of these rules may create difficul-
ties of application when transposed to professional experience acquired in another EU Mem-
ber State with a completely different structure of civil service. But as a matter of legal prin-
ciple, the recognition of work experience and diplomas in the public sector is guaranteed. 

Trade union membership is open to all workers on an equal footing, both for Union citi-
zens and third-country nationals. Article 9 para. 3 of the German constitution states unambi-
guously: ‘The right to form associations to safeguard and improve working and economic 
conditions shall be guaranteed to every individual and to every occupation or profession.’ 
Every individual (German: jedermann) is used in the Constitution to designate universal 
rights encompassing all human beings. 

2. SOCIAL AND TAX ADVANTAGES  

2.1.  General Situation (Art. 7 (2) Regulation 492/2011) 

We will report next year whether the recent CJEU judgment on access to study grants for 
children of frontier workers in the case Giersch a.o.74 raises specific problems in Germany 
and to what extend the German legislator and/or courts react to the judgment. At present, 
section 8(1)(3) of the Law on Study Grants (BAföG; described below in section VI.5) con-

                                                      
72  Section 29 BLV Verordnung über die Laufbahnen der Bundesbeamtinnen und Bundesbeamten (Bundeslaufbahn-

verordnung - BLV), available online at http://www.gesetze-im-internet.de/blv_2009/BJNR028400009.html . 
73  See for instance: Art. 27 (1) BLV ibid.: ‘abweichend von § 17 Abs. 3 bis 5 des Bundesbeamtengesetzes können 

geeignete Dienstposten mit Beamtinnen und Beamten besetzt werden, die  
1. sich in einer Dienstzeit von mindestens 20 Jahren in mind. 2 Verwendungen bewährt haben.  
2. seit mindestens 5 Jahren das Endamt ihrer bisherigen Laufbahn erreicht haben 
3. in den letzten zwei Beurteilungen mit der höchsten oder zweithöchsten Note ihrer Besoldungsgruppe oder Funk-
tionsebene beurteilt worden sind und  
4. ein Auswahlverfahren erfolgreich durchlaufen haben.  

74  CJEU, Case C-20/12, Giersch et al. [2013] ECR I-0000. 
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cerns primarily migrant EU workers and their children under reference to section 3 para. 1 of 
the German Free Movement Act, which mutatis mutandi replicates Art. 3(1) Directive 
2004/38/EC and may, therefore, exclude children of frontier workers, who do not reside in 
the host state. However, there seems to be room to interpret section 8(1)(3) of the Law on 
Study Grants in line with CJEU case-law. 

2.2.  Situation of Jobseekers 

There continues to be considerable debate about various aspects of social and tax advan-
tages, incl. the follow-up to the Vatsouras judgment. The question has repeatedly come up, 
particularly in the context of Union citizens from Bulgaria and Rumania applying for social 
benefits.  

As reported earlier, section 7(1) of the Social Code III (SGB III) continues to exclude the 
provision of social assistance to jobseekers. More specifically, the para. 2 of the second sen-
tence reads: ‘Social Assistance shall not be granted to … 2. Foreigners whose right to reside 
within Germany is based only on the fact that they are looking for employment within Ger-
many and their family members’ (German: ‘Ausgenommen sind … 2. Ausländerinnen und 
Ausländer, deren Aufenthaltsrecht sich allein aus dem Zweck der Arbeitsuche ergibt, und 
ihre Familienangehörigen’75). 

It is well known that the European Court of Justice did not assume a clear standpoint in 
the Vatsouras judgments on whether social assistance within the meaning of section 7(1) of 
the Social Code II (SGB II) may be denied to jobseekers from other EU Member States in 
accordance with Article 24(2) Citizenship Directive 2004/38/EC.76 Previous German reports 
to the network have described the lively debate extensively. Also in 2012/13 differing con-
clusions of German social courts have not yet provided a clear answer as the compatibility of 
section 7(1) of the Social Code II (SGB II) with EU rules on free movement of workers and 
equal treatment. A growing number of social courts tends to leave this provision inapplica-
ble, especially in decisions on interim relief. Momentum may therefore be building to de-
clare the exclusion of EU citizens inapplicable. A final decision by regional social appeals 
courts and a final standpoint of the Federal Social Court (BSG) will however to be awaited.  

For the 2012/3 period the following novelties may be recorded. 
A core judgment to understand recent developments is the judgment of the Federal So-

cial Court (BSG) of 19 October 201077 in which the court decided that the exclusion from 
job-seeker allowances according to Sec. 7 para. 1, 2. sentence no. 2 SGB II could not be 
applied for nationals of contracting states of the European Agreement on Social Assistance 
Providing for Equal Treatment. The Federal Agency for Labour has implemented this 
judgement and ordered that the exclusion provisions could not be applied for nationals of 
EFA states, comprising most EU Member States. The agreement is valid for Belgium, Den-
mark, Estonia, France, Greece, Ireland, Iceland, Italy, Luxemburg, Malta, Netherlands, Nor-
way, Portugal, Sweden, Spain, Turkey and the United Kingdom of Great Britain and North-
ern Ireland. By contrast, nationals of EU Member States who have not acceded to the Euro-
pean Agreement on Social Assistance Providing for Equal Treatment, such as Poland, do not 
benefit from the case-law. 
                                                      
75  See online at http://www.gesetze-im-internet.de/sgb_2/__7.html. 
76  Cf. ECJ, Case C-22/08 & C-23/08, Vatsouras [2009] ECR I-4585.  
77  B 14 AS 23/10. 

http://www.gesetze-im-internet.de/sgb_2/__7.html
http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en&Submit=Rechercher&alldocs=alldocs&docj=docj&docop=docop&docor=docor&docjo=docjo&numaff=C-22/08&datefs=&datefe=&nomusuel=&domaine=&mots=&resmax=100
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It turned out that the judgment did however present an interim solution of the dispute 
only. In reaction to the decision of the Federal Social Court, the government of the Federal 
Republic of Germany declared effectively on 19 December 2011 that it will not apply the 
relevant provision of the European Agreement on Social Assistance Providing for Equal 
Treatment any more in future. It should be noted that the European Convention on Social 
and Medical Assistance and Protocol thereto of 11 Dec 1953 remains an inter-state agree-
ment under public international law (not: primary or secondary EU law) and that Germany as 
a High Contracting Parties retains the power to designate national laws to which the Conven-
tion applies under Article 16(d) of the Agreement. Indeed, the government made the declara-
tion on this basis.78 Hence, the judgment of the Federal Social Court has effectively been 
reversed – and German courts were quick to test the legality of the declaration to the Euro-
pean Convention on Social and Medical Assistance under public international law. 

During the reporting period, some German courts have test the revised German declara-
tion under Article 16(b) as to their compatibility with the Convention and/or the rules of 
public international law on the international law of treaties. For instance, the Social Appeals 
Court (LSG) Berlin-Brandenburg granted interim relief in a complaint by a Spanish job-
seeker who had relied on the earlier case-law on the European Convention on Social and 
Medical Assistance but whose demand had been denied after the new reservation.79 Yet, a 
different chamber of the same court Social Appeals Court (LSG) Berlin-Brandenburg con-
cluded that the declaration was compatible with public international law and should therefore 
be applied (in the same judgment, the Social Appeals Court (LSG) Berlin-Brandenburg also 
took the position that the exclusion of job-seekers from access to social benefits complies 
with EU law).80 It is not immediate clear whether this divergent case-law within the same 
court reflects a difference of opinion within the court – or whether the judges changed their 
mind during 2012. 

The Social Appeals Court of Lower Saxony and Bremen also argues that the declaration 
is compatible with public international law.81 

In a similar vein, the Social Appeals Court (LSG) Mecklenburg-Vorpommern decided in 
early 2012 that Austrian nationals may rely on the bilateral Austrian – German agreement on 
social assistance of 1966 in order to claim access to social assistance irrespective of section 
7(1) Social Code II (SGB II).82 This means in practice that Austrian nationals are not af-
fected by the decision of the German government to alter its declaration under the European 
Convention on Social and Medical Assistance, since the same right may mutatis mutandi is 
derived from the Austrian-German Agreement. Again, the conclusion is however based on 
public international law, not EU law. 

                                                      
78  It may be found online on the Council of Europe website at 

http://conventions.coe.int/Treaty/Commun/ListeDeclarations.asp?NT=014&CM=8&DF=9/17/2006&CL=GER&
VL=1. 

79  Social Appeals Court (LSG) Berlin-Brandenburg, Decision of 09.05.2012, L 19 AS 794-12 B ER; similarly, LSG 
Berlin-Brandenburg, Beschluss vom 23.05.2012, L 19 AS 1106/12 B ER; LSG Berlin-Brandenburg, Beschluss 
vom 10.08.2012, L 19 AS 1751/12 B ER, L 19 AS 1752/12 B PKH; LSG Berlin-Brandenburg, Beschluss vom 
23.05.2012, L 25 AS 837/12 B ER; see also, at a later point: LSG Berlin-Brandenburg, Beschluss vom 28.09.2012, 
L 20 AS 2047/12 B ER. 

80  LSG Berlin-Brandenburg, Beschluss vom 02.08.2012, L 5 AS 1297/12 B ER; see also LSG Berlin-Brandenburg, 
Beschluss vom 06.08.2012, L 5 AS 1749/12 B ER; LSG Berlin-Brandenburg, Beschluss vom 12.06.2012, L 29 AS 
914/12 B ER; LSG Berlin-Brandenburg, Beschluss vom 09.11.2012, L 29 AS 1782/12 B ER, L 29 AS 1783/12 B 
PKH; and a number of later judgments which are not all listed here. 

81  LSG Niedersachsen-Bremen, Beschluss vom 20.07.2012, L 9 AS 563/12 B ER. 
82  Social Appeals Court (LSG) Mecklenburg-Vorpommern, Decision of 07.03.2012, L 8 B 489-10, paras 27-9. 

http://conventions.coe.int/Treaty/Commun/ListeDeclarations.asp?NT=014&CM=8&DF=9/17/2006&CL=GER&VL=1
http://conventions.coe.int/Treaty/Commun/ListeDeclarations.asp?NT=014&CM=8&DF=9/17/2006&CL=GER&VL=1
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Notwithstanding these developments under public international law, German social 
courts continue to discuss the compatibility of section 7(1) of the Social Code II (SGB II) 
with EU rules on free movement of workers and equal treatment. 

In a first important new development, the Federal Social Court (BSG) decided in a 
judgment of 25 January 2012 that section 7(1) Social Code II (SGB II) should be interpreted 
narrowly insofar as the provision states that ‘Social Assistance shall not be granted to … 2. 
Foreigners whose right to reside within Germany is based only on the fact that they are look-
ing for employment within Germany and their family members’ (German: ‘Aufenthaltsrecht 
sich allein aus dem Zweck der Arbeitsuche’).83 In the case decided, a Polish national had 
originally entered Germany as the child of Polish parents (although she did not reside with 
her parents in one flat; the court also does not decide the exact residence status of the par-
ents, with regard to whom it was unclear whether they were workers/self-employed/residents 
with sufficient resources of their own, since the applicant would in all three cases have a 
residence rights a family member). The applicant only became an (unemployed) jobseeker 
after having lived in German for four years. The court concluded that she was therefore not 
covered by the exception of section 7(1) of the Social Code II (SGB II), since she had en-
tered Germany as a family member so that her residence in Germany was not only based on 
the fact that she was looking for employment. In short: section 7 is interpreted narrowly on 
the basis of national legal considerations, which in effect grant more EU citizens access to 
social assistance. 

Various other German courts have taken up that latter line of argument, thereby accept-
ing that, including those from Rumania and Bulgaria, are entitled to social benefits, if their 
residence right is based upon other reasons than the exclusive purpose to seek a job in Ger-
many. If Union citizens possess a right of entry and residence on another legal basis, irre-
spective of whether such reason was existing at the time of entry or subsequently, the exclu-
sion provisions of Social Code II have been interpreted restrictively and access granted to 
social benefits.84 

Some regional social appeals courts continue to grant interim relief against the exclusion 
of EU jobseekers from social assistance. Decisions granting interim relief by means of non-
application of section 7(1) of the Social Code II (SGB II) include: 
- LSG Berlin-Brandenburg, Beschluss vom 27.04.2012, L 14 AS 763/12 B ER 
- LSG Berlin-Brandenburg, Beschluss vom 26.06.2012, L 14 AS 1160/12 B ER 
- LSG Berlin-Brandenburg, Beschluss vom 28.11.2012, L 25 AS 2743/12 B ER 
- LSG Baden-Württemberg, Beschluss vom 01.10.2012, L 7 AS 3836/12 ER-B 
- Hessisches LSG, Beschluss vom 18.12.2012, L 7 AS 624/12 B ER 
- LSG Nordrhein-Westfalen, Beschluss vom 09.11.2012, L 6 AS 1324/12 B ER  
- LSG Nordrhein-Westfalen, Beschluss vom 06.06.2012, L 7 AS 37/12 B ER, L 7 AS 

38/12 B  
- LSG Nordrhein-Westfalen, Beschluss vom 27.06.2012, L 7 AS 515/12 B ER 

The Social Appeals Court of Northrine Westfalia usually maintains that the legal ques-
tions are difficult to resolve and that there are, prima facie, important arguments that the 
German rules violate EU law. For this reason, the Court usually grants interim relief un-
til it takes a final position at some point in the future. 

- LSG Sachsen, Beschluss vom 31.01.2013, L 7 AS 964/12 B ER 
                                                      
83  BSG, Urteil vom 25.01.2012, B 14 AS 138/11 R. 
84  See for instance Social Appeal Court of Baden-Württemberg of 16 May 2012, L 3 AS 1477/11, marginal note 55; 

Social Appeal Court Niedersachsen-Bremen of 11 March 2011, 13 AS 52/11 B. 
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However, a growing number of regional social appeals courts have confirmed the compati-
bility of section 7(1) of the Social Code II (SGB II) with primary and secondary EU law, 
also taking into account Regulation 883/2004 in some cases. It should be noted that these 
courts cover most of the larger regions: 
- LSG Berlin-Brandenburg, Beschluss vom 27.04.2012, L 14 AS 763/12 B ER 
- LSG Berlin-Brandenburg, Beschluss vom 02.08.2012, L 5 AS 1297/12 B ER.  
- LSG Berlin-Brandenburg, Urteil vom 19.07.2012, L 5 AS 511/11. 
- LSG Berlin-Brandenburg, Beschluss vom 10.05.2012, L 20 AS 802/12 B ER 
- LSG Berlin-Brandenburg, Beschluss vom 29.02.2012, L 20 AS 2347/11 B ER 
- LSG Berlin-Brandenburg, Beschluss vom 06.06.2012, L 29 AS 639/12 B ER, L 29 AS 

640/12 B PKH 
Plus a number of other judgments from the regional court for Berlin-Brandenburg. 

- LSG Baden-Württemberg, Urteil vom 26.05.2012, L 3 AS 1477/11 
- LSG Baden-Württemberg, Beschluss vom 27.08.2012, L 13 AS 2352/12 ER-B 
- LSG Niedersachsen-Bremen, Beschluss vom 23.05.2012, L 9 LSG Rheinland-Pfalz, 

Beschluss vom 21.08.2012, L 3 AS 250/12 B ERAS 347/12 B ER 
- LSG Niedersachsen-Bremen, Beschluss vom 20.07.2012, L 9 AS 563/12 B ER 
- LSG Rheinland-Pfalz, Beschluss vom 21.08.2012, L 3 AS 250/12 B ER 
- Social Appeals Court (LSG) Niedersachsen-Bremen, Decision of 23.05.2012, L 9 AS 47-

12  
- Social Appeals Court (LSG) Berlin-Brandenburg, Decision of 27.04.2012, L 14 AS 763-

12  
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Chapter V 
Other Obstacles to Free Movement of Workers  

No relevant information available, which is not discussed in the different more specific sec-
tion of this report. 
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Chapter VI 
Specific Issues 

1. FRONTIER WORKERS (OTHER THAN SOCIAL SECURITY ISSUES) 

According to § 30 SGB I the principle of residence applies for all areas of the Social Code 
unless special rules apply in the respective legislation on social benefits or under EU law or 
international treaties of the Federal Republic. The principle of territoriality as laid down in § 
30 of the Social Code I however has already been modified under constitutional law argu-
ments85. It is argued that frontier workers must also be entitled to social benefits under Social 
Code II (job seeking benefits) following a previous occupation in Germany. Although this 
argument is based on national constitutional considerations, it should be noted that it means 
that workers who have previously worked in Germany may ‘export’ their social benefits to 
other EU Member States. 

The Saxonian Administrative Appeals Tribunal decided in August 2002 that an EU citi-
zen who does not qualify as a worker within Germany but worked in the Netherlands for a 
while cannot claim a residence status under Sect. 2 para. 2 No. 1 of the German Free Move-
ment Act (in the case under review the OVG did not decide the question whether the appli-
cant qualified as a worker in Germany at the moment, but continued nonetheless to elaborate 
on the legal questions which the lower court would have to follow, if it comes to the conclu-
sion that he is not a worker in Germany). He could however apply for a residence permit as a 
job-seeker in Germany or as an economically inactive EU citizen with sufficient resources 
provided he meets the criteria which the German law require for either category in line with 
EU law.86 

2. SPORTSMEN/SPORTSWOMEN 

There is no new information available on nationality quotas on transfer fees.  

3. THE MARITIME SECTOR 

No problems are reported concerning equal treatment in access to employment – as was ex-
plained in more detail in the analytical note on Germany sent to the network in September 
2011. 

4. Researchers / Artists:  

There are no indications that researchers and/or artists are not treated equally.  
                                                      
85  See for instance for the claim of a frontier worker to unemployment benefits, Federal Constitutional Court of 

30.12.1999; for a similar decision with regard to the claim to unemployment benefits of a foreign worker, em-
ployed in Germany who had taken up residence in another EU member state, Federal Social Court of 17.10.2009, 
SozR 3-1200, § 30 SGB I Nr. 20.  

86  Sächsisches Oberverwaltungsgericht (OVG), Decision of 20.08.2012, 3 B 202/12. 
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5. ACCESS TO STUDY GRANTS 

The law on study grants (BAföG)87 follows largely the principles of EU law on non-
discrimination. While workers and children of workers have a claim to study grants on the 
same terms as German nationals, other EU citizens acquire a claim upon acquisition of a 
right of permanent residence as provided for in the Union Citizens Directive. The most re-
cent version of the law does not address EU law issues.  

When it comes to financial support for studies abroad (either by German nationals or 
children of EU nationals who are covered by the Act, e.g. workers) there is currently a case 
pending in Luxembourg.88 Under German law, students who are EU citizens may apply for 
funding of their studies in another Member State. For funding for the full duration, they have 
to show three years of uninterrupted residence in Germany before commencing those studies. 
Otherwise, they can receive funding only for the first year of such studies or for the full du-
ration of studies in Germany. The three-year rule is imposed to address the risk of an unrea-
sonable financial burden which might have effects on the overall level of assistance available 
(‘the economic objective’); to identify those who are integrated into German society and to 
ensure that funding is awarded to those students who are most likely to return to Germany 
following their studies and contribute to German society (‘the social objective’). Advocate 
General Sharpston rendered her opinion on 21 February 2013 and rejected the claim of the 
German government, that these rules are justified under Art. 18 TFEU. We’ll report about 
the CJEU judgment and its reception within Germany next year. 

New developments in the 2012/13 period concern:  
The issue of residence requirements in the Federal Law on Study Grants is addressed by 

the Administrative Appeal Court of North Rhine Westphalia.89 The Court admitted an appeal 
against a decision by an administrative court rejecting a claim of a German national who did 
not have a residence in Germany for a study grant. The Appeal Court notes however that a 
residence requirement may be a legitimate ground for rejecting access to social benefits in 
order to avoid an undue overburdening of the system. 

6. YOUNG WORKERS 

On support given to students of universities in Berlin through employment support agencies , 
such as Studentenwerk Berlin, see above chapter III.3. 
  

                                                      
87  Bundesgesetz über individuelle Förderung der Ausbildung (Bundesausbildungsförderungsgesetz – BAföG) of 07 

Dec 2010, BGBl. 2010 I, p. 1952, available online at http://www.gesetze-im-
internet.de/baf_g/BJNR014090971.html .  

88  CJEU, Joined Cases C-523/11 & C-585/11, Prinz [2013] ECR I-0000. 
89  OVG NRW, Decision of 28.02.2012, 12 A 1510-11 

http://www.gesetze-im-internet.de/baf_g/BJNR014090971.html
http://www.gesetze-im-internet.de/baf_g/BJNR014090971.html
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Chapter VII 
Application of Transitional Measures  

1. EU-8 MEMBER STATES, MALTA AND CYPRUS 

As noted in the 2011 report, the expiration of the transitional period proceeded smoothly 
from a legal point of view in Germany.  

2. BULGARIA AND ROMANIA 

The Federal Government has announced on 7 December 2011 that Germany will apply the 
transitional measures to restrict freedom of movement of workers and freedom to provide 
services by posted workers in the areas of construction, cleaning of buildings and internal 
works in the period of 1 January until 31 December 2013. The Federal Government an-
nounced that it will closely watch the future development and take the necessary measures in 
order to ensure a social balance. Therefore, in specific areas the legislative conditions had 
been established to provide for an obligatory minimum wage for temporary workers as well 
as posted migrants workers.  

It should be noted that the expiration of the transitional period at the end of 2013 will 
proceed rather smoothly in Germany – at least from a legal point of view. The core reason 
for this is the regulatory framework for the transitional period, which was laid down in leges 
speciales derogating the application of regular EU free movement rules for the duration of 
the transitional period. Once, the transition period comes to an end, the restrictions on resi-
dents and labour permits for nationals of Member States with a transitional period automati-
cally stop to apply, i.e. they enjoy full freedom of movement for the purpose of taking up 
employment or self-employed activities in accordance with the EU Free Movement Act. The 
Federal Government does therefore not have to present a bill for the adaptation of the Ger-
man legislation to the expiry of the transition regime under the accession treaties, since the 
leges speciales automatically stop to apply. The Federal Agency for Labour as well as sub-
ordinate bodies will be instructed by the Federal Ministry for Labour and Social Affairs to 
take the new regulatory framework into account, as they are obliged to do under existing 
laws anyway.  

3. CROATIA 

The Federal Government has submitted a bill for the adaption of Federal legislation to the 
accession of Croatia to the EU. The Bill follows mainly the pattern established with the leg-
islation in the case of previous accession treaties with EU8 Member States and Romania and 
Bulgaria. It was adopted in May 2013 and provides for an adaptation of the legal framework 
to accession.90 Transitional measures are basically identical to those valid for Romanian and 

                                                      
90  Gesetz zur Anpassung von Rechtsvorschriften des Bundes infolge des Beitritts der Republik Kroatien zur Europä-

ischen Union vom 17.06.2013 (BGBl. 2013 I Nr. 29, S. 1555), available online at 
http://www.bgbl.de/Xaver/start.xav?startbk=Bundesanzeiger_BGBl&jumpTo=bgbl113s1555.pdf. 
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Bulgarian workers until the end of the transition period at the end of 2013. Access to the 
labour market will be granted to Croatian nationals under the same conditions as to citizens 
of EU-8 Member States during the transition period. This means that a labour permit could 
be granted according to Sec.284 para2 Social Code III according to the general rules appli-
cable to third country nationals under the Residence Act. Restrictive measures will also ap-
ply in the fields of construction, cleaning of buildings and interior decorations analogous to 
the rules applicable to Romanian and Bulgarian workers. Seasonal workers from Croatia are 
exempted from the obligation of a labour permit during the transition period. 

The Federal Chamber (Bundesrat) notified its disagreement with the measures suggested 
by the Federal Government, arguing that there is no need to maintain restrictions to the ad-
mission of Croatian workers to the German labour market, since no significant inflow of 
Croatian workers to Germany is to be expected 91. Yet, the government does not require con-
sent of the second chamber for these matters. 
  

                                                      
91  Decision No. 204/13 ; the Bill does not require the consent of the Federal Chamber.  
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Chapter VIII 
Miscellaneous  

1. RELATIONSHIP BETWEEN REGULATIONS NO. 883/04 (NO. 1408/71), ART. 45 TFEU 
AS WELL AS REGULATION NO. 492/2011 (NO. 1612/68) 

There is an emerging debate about the relationship between Regulations 1408/71-883/04 and 
Directive 2004/38. In the context of the discussion on the implications of the European Court 
of Justice’s Vatsouras judgment for access of job-seekers to social assistance under section 7 
of the Social Code II (see chapter 4.2.2 above) a number of courts interpret the inclusion of 
social assistance into the scope of Regulations 1408/71-883/04 as an indication that the 
measures are not covered by Article 24(2) of the Residence Directive 2004/38 or that Regu-
lation No. 883/2004 serves as a lex specialis which supports a different conclusion.  

The Social Appeals Court of Baden-Württemberg interprets the rules of the Union Citi-
zens Directive as a lex specialis. It could hardly be assumed that Member States adopting 
Art. 24 (2) of the Directive and Regulation 883/04 were intending to exclude the possibility 
of restricting the access to the social system of Member States.92 The same position is 
adopted by the Social Appeals Court of Berlin-Brandenberg in a decision of May 201293, the 
Social Appeals Court of Lower Saxony and Bremen94 and the Social Appeals Court of 
Rhineland Palatinat.95 

By contrast, the Social Appeals Court of Hesse maintains that Regulation No. 883/2004 
requires state authorities to disregard the exception in section 7 of the Social Code in the 
case of a Romanian national.96 The same position is shared by the Social Appeals Court of 
Northrine Westfalia97 and Saxony.98 

2. RELATIONSHIP BETWEEN DIRECTIVE 2004/38 AND AS WELL AS REGULATION NO. 
492/2011 (NO. 1612/68) FOR FRONTIER WORKERS  

In most cases Regulation 1612/68 (and its successor Regulation 492/2011) is treated as a lex 
specialis, also taking account the more generous rules contained in the workers regime. The 
issue does not surface regularly in case-law. 

                                                      
92  Social Appeal Court of Northrhine-Westphalia of 22 June 2012; see also Social Appeal Court of Baden-

Württemberg of 16 May 2012, L 3 AS 1477/11; for a different view see Social Appeal Court of Baden-
Württemberg of 25 August 2010, L 7 AS 3769/10 ER-B. 

93  LSG Berlin-Brandenburg, Beschluss vom 10.05.2012, L 20 AS 802/12 B ER; and LSG Berlin-Brandenburg, 
Beschluss vom 21.06.2012, L 20 AS 1322/12 B ER. 

94  LSG Niedersachsen-Bremen, Beschluss vom 23.05.2012, L 9 AS 347/12 B ER. 
95  LSG Rheinland-Pfalz, Beschluss vom 21.08.2012, L 3 AS 250/12 B ER. 
96  Hessisches LSG, Beschluss vom 18.12.2012, L 7 AS 624/12 B ER. 
97  LSG Nordrhein-Westfalen, Beschluss vom 09.11.2012, L 6 AS 1324/12 B ER.  
98  LSG Sachsen, Beschluss vom 31.01.2013, L 7 AS 964/12 B ER. 
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3. EXISTING POLICIES, LEGISLATION AND PRACTICES OF A GENERAL NATURE THAT 
HAVE A CLEAR IMPACT ON FREE MOVEMENT OF EU WORKERS 

3.1.  Integration measures 

There are no specific matters of concern for EU citizens. In particular, they are not obliged to 
participate in language classes which have been set up for third-country nationals in order to 
support German language skills. 

3.2.  Immigration policies for third-country nationals and the Union preference principle 

The German Federal Labour Agency does apply the principle of Union preference. Within 
the general framework of labour market examination under § 39 of the Residence Act, the 
Federal Agency accepts applications of third-country nationals only if the principle of non-
availability of preferred workers is respected. This means, that an availability of work by 
German nationals as well as of EU nationals or the regional as well as the trans-regional 
labour market is included in the examination. With regard to employment requiring a high 
qualification the labour market test (incl. the principle of Union preference) have however 
been abandoned in 2012 on the occasion of the implementation of the Blue Card Directive 
2009/50/EC (Art. 8(2) of this Directive gives Member States the option to apply the test, but 
does not oblige them to do so). With regard to less qualified employments the Federal La-
bour Agency and its local branches will include the EURES Portal into the search for pre-
ferred workers to take up the job.  

3.3.  Return of nationals to new EU Member States 

In 2012, a total number of 1726 Union Citizens have been obliged to leave Germany of 
which 1338 left in reality, either voluntarily or by means of deportation (2007: 3.441 obliga-
tions to leave). Quantitatively, the largest number of the obligations to leave the country 
concerned nationals of Rumania (439), Poland (362), Bulgaria (251) and the Lithuania 
(94).99 

4. NATIONAL ORGANIZATIONS OR NON-JUDICIAL BODIES TO WHICH COMPLAINTS 
FOR VIOLATION OF COMMUNITY LAW CAN BE LAUNCHED 

There are no specific organisations or non-judicial bodies to which complaints for violation 
of community law can be launched within Germany. Any person may however petition the 
national parliament under Article 17 of the German constitution; similar rules also exist at 
regional level for the parliaments of the Länder. 

                                                      
99  Antwort der Bundesregierung auf die Kleine Anfrage der Fraktion DIE LINKE: Abschiebungen im Jahr 2012, BT-

Drs. 17/12442 vom 22. 02. 2013, available online at http://dip21.bundestag.de/dip21/btd/17/124/1712442.pdf; the 
numbers refer to union citizens who do not live in Germany.  

http://dip21.bundestag.de/dip21/btd/17/124/1712442.pdf
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