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Introduction  

 
There have been a number of significant developments with regard to the free movement of 
workers in Ireland during the 2012/2013 period. 

With regard to the issue of marriage of convenience, a commitment to tacking the prob-
lem has been expressed by both the Minister for Justice and Equality and the Minister for 
Social Protection. The Minister for Justice intends to target the matter through the new Im-
migration, Residence and Protection Bill whose publication and enactment he has stated is a 
priority of his Department for 2013.1 Similarly, the Minister for Social Protection has de-
clared her intention to amend existing civil registration legislation in order to combat the 
problem.2 

Another important development has been the removal of labour market restrictions for 
Bulgarian and Romanian nationals coming to Ireland. Originally, this barrier was to remain 
in place until January 2014 however, the date upon which restrictions would be lifted was 
brought forward to January 2012. The Government also announced that Croatian nationals 
were to be granted full access to the labour market in Ireland upon Croatia’s accession to the 
EU on 1st July 2013. 

However, challenges to free movement of workers in Ireland persist. The National Trav-
eller Roma Integration Strategy was found to be lacking by the European Commission, in 
that out of twenty two criteria that are used to assess strategies, Ireland was deemed to have 
met only four.3 This outcome indicates that this group continue to face considerable chal-
lenges in relation to integration in Ireland.  
 
The Department of Justice has also failed to progress the Immigration, Residence and Pro-
tection Bill, originally introduced in 2008. This Bill was temporarily restored by the current 
Government in 2011, but was later withdrawn. Owing to the number of amendments which 
the Minister for Justice seeks to make to the current Bill, a revised Bill is now envisaged 
which the Minister aims to publish later in 2013. However, the delays which have plagued 
this legislation would suggest that this intention may not be realised. 

Access to Employment is an area which also presents challenges to the free movement of 
workers. In a recent report, the Council of Europe found a lack of equality of access to voca-
tional training and guidance for nationals of other State Parties in Ireland.4 The Report states 
that the length of residence condition for access to vocational training and guidance amounts 
to indirect discrimination, since nationals of other States Parties lawfully residing or working 
in Ireland were potentially more affected than Irish nationals. Furthermore, the Equality Tri-
bunal continues to hear a significant number of cases relating to discrimination of nationals 
from other Member States, in particular those from 2004 Accession States such as Poland 
and Lithuania. Among the cases where racial discrimination was found between 2012 and 

                                                      
1  http://www.inis.gov.ie/en/INIS/Pages/Immigration%20in%20Ireland%20%E2%80%93%202012%20in-

%20Review 
2  http://www.nascireland.org/campaign-for-change/immigration-residence-protection-bill/residency-immigration-

residence-protection-bill/pq-proposed-legislation-marriages-of-convenience/ 
3  http://ec.europa.eu/justice/discrimination/files/roma_country_factsheets_2013/ireland_en.pdf  
4  European Committee of Social Rights, Conclusions 2012 (IRELAND) Articles 1, 9, 10, 15, 18, 20, 24 and 25 of 

the Revised Charter (January 2013) available at 
http://www.coe.int/t/dghl/monitoring/socialcharter/conclusions/State/Ireland2012_en.pdf 

http://www.inis.gov.ie/en/INIS/Pages/Immigration%20in%20Ireland%20%E2%80%93%202012%20in%20Review
http://www.inis.gov.ie/en/INIS/Pages/Immigration%20in%20Ireland%20%E2%80%93%202012%20in%20Review
http://www.nascireland.org/campaign-for-change/immigration-residence-protection-bill/residency-immigration-residence-protection-bill/pq-proposed-legislation-marriages-of-convenience/
http://www.nascireland.org/campaign-for-change/immigration-residence-protection-bill/residency-immigration-residence-protection-bill/pq-proposed-legislation-marriages-of-convenience/
http://ec.europa.eu/justice/discrimination/files/roma_country_factsheets_2013/ireland_en.pdf
http://www.coe.int/t/dghl/monitoring/socialcharter/conclusions/State/Ireland2012_en.pdf
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2013 included cases relating to workplace conditions, equal remuneration and recruitment 
procedures. 

Finally, a fundamental obstacle for EU nationals and their family members seeking to 
exercise free movement rights in Ireland is the continued application of border controls be-
tween Ireland’s borders and the rest of the EU. Although the European Commission against 
Racism and Intolerance concluded that the Gardaí (Irish police force) do not engage in racial 
profiling, other sources suggest that non-Irish nationals may be subject to such treatment. 
The lack of legislation outlawing racial profiling increases the risk of this practice. 
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Chapter I  
The Worker: Entry, Residence, Departure and Remedies  

1. TRANSPOSITION OF PROVISIONS SPECIFIC FOR WORKERS 

Right to reside for less than three months 

Article 7(1)(a) of Directive 2004/38/EC on the right of residence of Union citizen workers 
and self-employed Union citizens for more than three months is transposed into Irish law 
through Regulation 6(2)(a)(i) of the European Communities (Free Movement of Persons) 
(No. 2) Regulations 2006,5 as amended by the European Communities (Free Movement of 
Persons)(Amendment) Regulations 2008.6 The Irish Regulations provide that, subject to 
Regulation 20, providing for the removal of persons subject to the Regulations, a Union citi-
zens may reside in the State for a period longer than 3 months if he or she is in employment 
or is self-employed in the State. 

Retention of worker status 

The four sets of circumstances set out in Article 7(3)(a)-(d) are implemented through the 
provisions contained in Regulation 6(2)(c)(i)-(iv). However, there are a number of diver-
gences from the text of the Directive contained in the Irish implementing legislation: 

As noted by the Commission in its 2008 Report on the application of Directive 
2004/38/EC,7 Irish law does not expressly provide for the retention of the status of worker or 
self-employed person but instead states that in the circumstances listed a Union national, 
‘may remain in the State on cessation of the activity’.  

Article 7(3)(a), relating to temporary inability to work resulting from illness or accident, 
and Article 7(3)(b), providing for a situation of involuntary unemployment after being em-
ployed for more than one year and having registered with the relevant employment office, 
are correctly transposed.  

Article 7(3)(c), which provides for the retention of worker status for no less than six 
months in a situation of duly recorded involuntary unemployment after completing a fixed-
term employment contract of less than a year or a situation of involuntarily unemployed 
during the first twelve months, where the Union citizen has registered as a job-seeker with 
the relevant employment office, is not transposed in line with the Directive. The relevant 
Irish Regulation provides that ‘the right to remain shall expire 6 months after the cessation 
of the activity concerned unless the person concerned enters into employment within that 
period’.8  

Article 7(3)(d), which provides for the retention of worker status for Union citizens em-
barking on vocational training where, save in the case of involuntary unemployment, the 
retention of the status of worker requires the training to be related to the previous employ-
ment, is transposed by the provision that the right to remain is retained ‘except where he or 
                                                      
5  Statutory Instrument No. 656 of 2006. 
6  Statutory Instrument No. 310 of 2008. 
7  http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2008:0840:FIN:EN:PDF  
8  Regulation 6(2)(d). 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2008:0840:FIN:EN:PDF
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she is involuntarily unemployed, he or she takes up vocational training related to the previ-
ous employment’.9 Despite this ambiguous wording, it seems to be intended that persons who 
are involuntarily unemployed have the right to remain whether or not the training is related 
to their previous employment.  

Administrative formalities for Union citizens 

Ireland does not have a registration system for EU nationals, including Irish citizens, as fore-
seen in Article 8 of Directive 2004/38/EC and therefore issues regarding documentation 
required for the issuing of registration certificates to EU nationals do not arise at present.  

Permanent Residence Certificate 

However, EU nationals may apply for the issuing of a Permanent Residence Certificate pur-
suant to Regulation 15(1), which provides that ‘(A) Union citizen who, (…), is entitled to 
remain permanently in the State may apply to the Minister for a permanent residence certifi-
cate’. Regulation 15(2) further provides that ‘(A)n application made under paragraph (1) 
shall contain the particulars set out in Schedule 4 and be accompanied by such documentary 
evidence as may be necessary to support the application’.  

The required documentation seems to go beyond what is permitted by the Directive. In 
addition to the personal details of the Union citizen, it includes the original passport/ national 
identity card, duration of residence of applicant in Ireland, occupation of applicant in Ireland 
(copy of Employment Permit, if applicable), duration of employment in Ireland and, if no 
longer in employment/self-employment, reasons for cessation (e.g. retirement, incapacity, 
occupational illness). Additionally, the ‘Immigration Reference Number’, if any, and PPS 
Number in Ireland and photographs and other documentary evidence are required.10 The 
required documentation is also set out in ‘Form EU2’ which is used for the purpose of an 
‘Application for a Permanent Residence Certificate for EU Citizen’.11 

In accordance with Regulation 15(3), where he or she is satisfied that the Union citizen is 
entitled to remain permanently in the State, the Minister ‘shall, as soon as is practicable, 
issue a permanent residence certificate (…) to the Union citizen’. In practice, as stated on 
‘Form EU2’, ‘a decision will be taken on the application no later than six months from the 
date of receipt of a fully completed application form with the relevant supporting documen-
tation’, indicating a routine processing time of that duration similar to the routine processing 
times of applications for residence cards for non-EEA national family members of EU na-
tionals.12 This seems to fall short of the requirement of Article 19(2) that ‘(T)he document 
certifying permanent residence shall be issued as soon as possible’. 

                                                      
9  Regulation 6(2)(c)(iv). 
10  Schedule 4 of the European Communities (Free Movement of Persons) (No. 2) Regulations 2006: Particulars to be 

contained in application for permanent residence certificate by Union Citizen. 
11  http://www.inis.gov.ie/en/INIS/Form%20EU2.pdf/Files/Form%20EU2.pdf  
12  See Chapter II. 

http://www.inis.gov.ie/en/INIS/Form%20EU2.pdf/Files/Form%20EU2.pdf
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Access to permanent residence for persons no longer working in Ireland and their family 
members 

Article 17 of Directive 2004/38/EC, which provides for exemptions in relation to the condi-
tions for permanent residence for persons no longer working in the host Member State and 
their family members, is transposed into Irish law through Regulation 13 of the 2006 Regula-
tions.  

Regulation 13 is headed: ‘Entitlement to permanent residence in the State of Union citi-
zen no longer working in the State and his or her family members’ and, on the face of it, 
seems to correctly transpose Article 17. However, in transposition of Article 17(1)(c) of the 
Directive, which provides access to permanent residence to frontier workers after three years 
of continuous employment in the host Member State, Regulation 13(4) requires return to the 
State ‘at least once a week’, whereas the Directive seems to require more flexibility with 
regard to the frequency of return ‘as a rule, each day or at least once a week’. 

Retention of the right to residence 

Article 14(4) provides that, by way of derogation from Article 14(1) and (2) and without 
prejudice to the provisions of Chapter VI (restrictions on grounds of public policy, public 
security and public health), expulsion measures may in no case be adopted against Union 
citizens or their family members if the Union citizens are workers or self-employed persons, 
or the Union citizens entered the territory of the host Member State in order to seek em-
ployment and remain job-seekers with a genuine chance of being engaged.  

This provision has not been explicitly transposed in the Irish Regulations, which do not 
exclude expulsion as an automatic consequence of recourse to social assistance.  

Derogation from the right to equal treatment 

Article 24(2) provides a derogation from the principle of equal treatment and permits host 
Member States not to confer entitlement to social assistance during the first three months of 
residence or, where appropriate, the longer period applicable to job-seekers. It also permits 
the restriction of grant maintenance aid for studies, including vocational training, consisting 
in student grants or student loans to workers, self-employed persons, persons who retain such 
status and members of their families.  

Ireland avails fully of the derogation under Article 24(2) of the Directive and has pro-
vided, in Regulation 18(2)(a) that persons other than workers, self-employed persons, or a 
person who retains such status and members of his or her family, shall not be entitled to re-
ceive assistance under the Social Welfare Acts: (i) for three months following their entry into 
the State; or (ii) where the person entered the State as a job-seeker, ‘for such period exceed-
ing 3 months, during which he is continuing to seek employment and has a genuine chance of 
being engaged’. The term ‘assistance under the Social Welfare Acts’ means assistance under 
the Social Welfare Consolidation Acts 2005 to 2013 and includes payments or services under 
the Health Acts 1947 to 2010 and the Housing Acts 1996 to 2009.  

Regulation 18(2)(b) further provides that, prior to the acquisition of permanent residence 
in the State, a person covered by Regulation 18(2)(a), i.e. a person who is not a worker, self-
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employed person, or a person who retains such status and members of his or her family, shall 
not be entitled to receive maintenance grants for students (including those undertaking voca-
tional training) unless they have acquired permanent residence.  

Notwithstanding this, permanent residence does not appear in fact to be required in order 
to receive a maintenance grant for any category of EU nationals. Section 14 of the Student 
Support Act 2011 provides for equal treatment in relation to accessing student grants for EU 
nationals, nationals of a contracting state to the EEA Agreement, or the Swiss Confederation, 
as well as their family members.13  

2. SITUATION OF JOB SEEKERS 

In accordance with Regulation 6(1), all EU nationals, including job seekers, and their family 
members may reside in Ireland for up to 3 months on condition that they hold a valid na-
tional identity card or passport, in the case of the EU national, and a valid passport, in the 
case of non-EU national family members. This residence is conditional on such a person not 
becoming ‘an unreasonable burden on the State’.  

The situation of job seekers and their family members who remain in the State in excess 
of three months is unclear as the Irish government has not transposed Article 14(4) into the 
Irish Regulations.  

However, in practice, job seekers are not subject to removal for as long as their presence 
in the State is not contrary to the provisions of Regulation 20, which provides for the re-
moval of persons who:  
• have been refused a residence card or a permanent residence certificate or card,  
• refuse to cooperate with a requirement under Regulation 19 (restrictions on the right of 

residence on grounds of public policy, public security or public health) or 22 (public 
health),  

• are no longer entitled to be in the State in accordance with the provisions of the Regula-
tions, or  

• where ‘in the opinion of the Minister, the conduct or activity of the person is such that it 
would be contrary to public policy or it would endanger public security or public health 
to permit the person to remain in the State’.  

 
In line with EC Regulation 883/04, unemployment benefit may be transferred from the 
Member State of origin for up to three months (or six months, if extended by the Department 
of Social Protection). However, Regulation 18(2)(a)(ii) provides that job seekers who en-
tered Ireland for the purpose of seeking employment and remain in the State for more than 
three months, even where they continue to seek employment and have a genuine chance of 
being engaged, will not be entitled to seek assistance under the Social Welfare Acts. This is 
the case as they (unlike an Irish national returning from abroad to live in Ireland) will not 
generally be considered ‘habitually resident’ in Ireland. 

For the first three months in the State, a job seeker will have access to special non-
contributory benefits, including Job Seekers Allowance, under the Social Welfare Acts in the 

                                                      
13  See Chapter VI Section 5 below. 
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same way as a person who has retained the right to remain in Ireland following a period of 
employment (see above), provided that they meet the ‘habitual residence condition’.14 

3.  OTHER ISSUES OF CONCERN  

Departure 

The Reception and Integration Agency (RIA) of the Department of Justice and Equality re-
ports in its 2011 Annual Report15 that it ‘continued to successfully carry out its role of assist-
ing with the voluntary return home of destitute citizens of the 12 States which joined the EU 
in 2004 and 2007. In 2001, 416 such people were assisted to voluntarily return home, at a 
total cost of €98,721’.  

According to its report, the RIA supports the ‘voluntary return, on an agency basis for 
the Department of Social and Family Affairs, of destitute nationals of the twelve newest EU 
Member States who fail the Habitual Residency Condition attaching to Social Assistance 
Payments’.  

The most recent figures from the Agency, covering the period January to February 2013, 
show that a total of 80 citizens of the 2004 and 2007 Accession States have been assisted 
with return flights to their Member States of origin, with 55% returning to Romania. It is not 
clear what, if any, information or legal advice regarding their rights and entitlements as EU 
nationals in Ireland is provided to these individuals before their return.  

Removal orders made against EU nationals pursuant to Regulation 20(1), as well as noti-
fications of proposals by the Minister for Justice, Equality and Defence to make such an 
order, in line with Regulation 20(2), are regularly challenged on the basis that the Minister 
failed to inform the persons concerned of their entitlement to legal aid, where they are of 
limited means, in order to challenge such orders or the proposal to make such orders, and 
that he failed to provide them with information as to how such legal aid could be obtained.  

Remedies 

The transposition of the procedural safeguards provided for in Articles 30 and 31 of Direc-
tive 2004/38/EC have not been transposed correctly. Regulation 21 of the Irish Regulations 
fails to provide access to independent redress procedures against a refusal by the Irish au-
thorities to grant entry to the State, a residence card, a permanent residence card or against 
an expulsion decision.  

Instead, ‘an officer of the Minister who (a) is not the person who made the decision, and 
(b) is of a grade senior to the grade of the person who made the decision’ will carry out a 
review of the original decision. This mechanism lacks independence as required by Commu-
nity law, most recently interpreted by the Court of Justice of the European Communities in 
the case of ZZ v Secretary of State for the Home Department16 in which the Court confirmed 
that ‘Articles 30(2) and 31 of Directive 2004/38, read in the light of Article 47 of the Char-

                                                      
14  See Chapter IV Section 2.2. 
15http://www.ria.gov.ie/en/RIA/RIA%20Annual%20Report%20%28A3%292011.pdf/Files/RIA%20Annual%20Repor

t%20%28A3%292011.pdf (28 August 2012). 
16  Case C-300/11, 4 June 2013. 

http://www.ria.gov.ie/en/RIA/RIA%20Annual%20Report%20%28A3%292011.pdf/Files/RIA%20Annual%20Report%20%28A3%292011.pdf
http://www.ria.gov.ie/en/RIA/RIA%20Annual%20Report%20%28A3%292011.pdf/Files/RIA%20Annual%20Report%20%28A3%292011.pdf
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ter, must be interpreted as requiring the national court with jurisdiction to ensure that fail-
ure by the competent national authority to disclose to the person concerned, precisely and in 
full, the grounds on which a decision taken under Article 27 of that directive is based and to 
disclose the related evidence to him is limited to that which is strictly necessary, and that he 
is informed, in any event, of the essence of those grounds in a manner which takes due ac-
count of the necessary confidentiality of the evidence.’ The reference to Article 47 of the 
Charter of Fundamental Rights, which provides the ‘right to an effective remedy before a 
tribunal’ as well as an ‘entitlement to a fair and public hearing within a reasonable time by 
an independent and impartial tribunal previously established by law’ indicates that an inter-
nal review within the original decision making authority cannot be seen as meeting the re-
quirements of Articles 30(2) and 31 of the Directive. 

Judicial review in the Irish High Court, whilst clearly independent, is not a mechanism 
designed to exhaustively examine all the facts and circumstances of an application and the 
administrative decision made. The High Court is ‘not entitled or obliged to re-examine the 
case with a view to deciding whether, in its own view, the correct balance has been struck. 
To do so would be to substitute its own appraisal of the facts, representations and circum-
stances for that of the Minister’.17 All the High Court can do is to quash a decision that is in 
breach of the Directive. This leaves EU nationals in a situation where they can re-submit the 
relevant application and hope that the subsequent decision made by the Minister for Justice, 
Equality and Defence is not also in breach of their free movement rights.  

Neither the Directive nor the Irish Regulations specify the timeframe within which a re-
view application must be considered and the issue of processing times has been the subject 
of a number of High Court cases: In the case of Tagni v Minister for Justice, Equality and 
Law Reform,18 the High Court noted that ‘(T)here is no time limit in respect of a review but 
since it is in the nature of any review that it is conducted on the basis of the same evidence as 
was used to ground the original decision, it is to be expected that the rendering of a decision 
upon review is unlikely to require as much time as it did to render the original decision. In 
any case a decision upon review must be rendered within a reasonable time’. In spite of this 
judgment, current processing times of review applications submitted to the EU Treaty Rights 
Review Unit are in excess of six months.  

4.  FREE MOVEMENT OF ROMA WORKERS 

The Irish Government decided on 17 July 2012 to cease restrictions on labour market access 
in respect of Bulgarian and Romanian nationals, with effect from 1 January 2012. Previous-
ly, many of the Roma community who were Romanian nationals were restricted by the re-
quirement that Romanian (and Bulgarian) nationals generally needed an employment permit 
to work in Ireland under the EU-2 transitional regime, although Romanian (and Bulgarian) 
nationals received preferential treatment over non-EEA nationals with regard to work per-
mits. The majority of Roma in Ireland are reported to be from Romania with smaller num-
bers coming from Slovakia and the Czech Republic. 

In response to a Parliamentary Question regarding the National Traveller Roma Integra-
tion Strategy,19 posed in February 2013, the Minister for Justice, Equality and Defence, Mr 
                                                      
17  F. [a minor] & Ors -v- MJELR, [2010] IEHC 386, 2 November 2010. 
18  [2010] IEHC 85, 12 March 2010. 
19  http://ec.europa.eu/justice/discrimination/files/roma_ireland_strategy_en.pdf  

http://ec.europa.eu/justice/discrimination/files/roma_ireland_strategy_en.pdf
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Alan Shatter TD, outlined that ‘(T)here are no official statistics on the number of Roma in 
Ireland’.20 He quoted a figure of 3,000 Roma in Ireland which had been cited by the Roma 
Support Group Pavee Point.21 He further stated that ‘the vast majority of Roma in this State 
are EU citizens and, as such, in terms of immigration controls, are covered by the provision 
of the European Communities (Free movement of Persons) (No. 2) Regulations 2006. Such 
persons are not required to register their presence in the State’. 

The National Traveller Roma Integration Strategy, which was developed under the EU 
Framework for National Roma Integration Strategies up to 2020, includes ‘relevant strate-
gies that already exist in the four crucial areas of education, employment, healthcare and 
housing. It also mentions initiatives in place in the same areas to assist the Roma community 
who are citizens of the European Economic Area and are legally resident in the country’.22 
However, the actions in the Strategy are at present generic actions in relation to the popula-
tion covered rather than Roma-specific. 

In the 2013 assessment by the European Commission of European Roma strategies,23 
Ireland’s strategy was found to be lacking in that out of twenty two criteria that are used to 
assess strategies, Ireland was deemed to have met only four.24 

With the enactment of the Civil Law (Miscellaneous Provisions) Act 2011 on 2 August 
2011, Sections 11 and 12 of the Immigration Act 2004 were replaced in response to the High 
Court ruling on 25 March, 2011 in the case of Ebere Dokie v. DPP, HRC, Ireland and the 
Attorney General,25 in which Section 12 had been declared inconsistent with the Irish Con-
stitution. 

A significant change introduced by these amendments is the disapplication of the obliga-
tions of Sections 11 and 12, to be in possession of and to present his or her passport or other 
equivalent document, and any other information reasonably required, when requested to do 
so by an immigration officer, in relation to EEA nationals and their dependents exercising 
Treaty Rights. 

Previously, members of the Roma community were frequently charged with offences 
under Section 12 of the Immigration Act 2004 and concerns had been raised that this may be 
in breach of the equal treatment provisions contained in Article 24 of Directive 2004/38/EC 
as this requirement had not been applied to Irish and UK nationals. 26  
  

                                                      
20  http://www.nascireland.org/campaign-for-change/roma-in-ireland/pq-national-traveller-roma-strategy/  
21  http://paveepoint.ie/question/how-many-roma-are-there-in-ireland/  
22  Shatter, ibid. 
23  http://ec.europa.eu/justice/discrimination/files/com_2013_454_en.pdf  
24  http://ec.europa.eu/justice/discrimination/files/roma_country_factsheets_2013/ireland_en.pdf  
25  [2010] IEHC 110. 
26  Specialised Seminar on Free Movement of Workers, Dublin, Ireland, 5 November 2010, 

http://www.ru.nl/law/cmr/projects/fmow-2/seminars-fmw/sem-2010-dublin/  
 

http://www.nascireland.org/campaign-for-change/roma-in-ireland/pq-national-traveller-roma-strategy/
http://paveepoint.ie/question/how-many-roma-are-there-in-ireland/
http://ec.europa.eu/justice/discrimination/files/com_2013_454_en.pdf
http://ec.europa.eu/justice/discrimination/files/roma_country_factsheets_2013/ireland_en.pdf
http://www.ru.nl/law/cmr/projects/fmow-2/seminars-fmw/sem-2010-dublin/
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Chapter II  
Members of the Family  

1.  THE DEFINITION OF FAMILY MEMBERS AND THE ISSUE OF REVERSE 
DISCRIMINATION 

The term ‘family members’ is interpreted, by Regulation 2 of the European Communities 
(Free Movement of Persons) (No. 2) Regulations 2006, as including ‘qualifying family 
members’ and ‘permitted family members’. Each of these two terms is defined in terms of 
the family member’s relation to a Union citizen.  

A ‘qualifying family member’ means the Union citizen’s spouse, a direct descendant of 
the Union citizen/spouse who is under the age of 21 or dependant on the Union citi-
zen/spouse, and dependant direct relative of the Union citizen/spouse in the direct ascending 
line. The term ‘spouse’ does not include a party to a ‘marriage of convenience’. This latter 
term is not defined. 

A ‘permitted family member’ means any family member, irrespective of nationality, who 
is not a qualifying family member and who is, in his or her country of origin, habitual resi-
dence or previous residence: (a) a dependant of the Union citizen; (b) a member of the 
household of the Union citizen; (c) a person who, on the basis of serious health grounds, 
strictly requires the personal care of the Union citizen; or (d) is the partner with whom the 
Union citizen has a durable relationship, duly attested. 

A Union citizen is defined as any person having the nationality of a Member State. 
‘Member State’ is in turn defined as a Member State of the EU other than the State. Family 
members who are related to a Union citizen who is only a national of Ireland are therefore 
not covered by the Regulations (though this does not mean that they are not otherwise in a 
situation governed by Union law). 

Reverse Discrimination 

There have been a number of cases involving third country national family members of Irish 
citizens which illustrate that the ‘principle’ of ‘reverse discrimination’ continues to apply. 
Although the parents of minor Union citizen children may be entitled to the novel rights of 
residence and work based on the Zambrano judgment, it seems that ‘reverse discrimination’ 
continues to exist in relation to other family relationships. Thus, in a November 2009 deci-
sion, the High Court refused an Irish family leave to challenge the Government’s decision to 
deny a Chinese relative permission to live with them in Ireland, in circumstances where a 
Union citizen having the nationality of another Member State would have been entitled to 
reunion. In March 2010, the Irish wife of a deported Nigerian asylum seeker argued that this 
situation was unfair where, had she possessed the nationality of another Member State, she 
would have been entitled to avail of the ruling in the Metock case (see below). 

In June 2011, an Irish citizen brought an application seeking leave (i.e., permission) to 
have a decision of the Department of Justice and Equality judicially reviewed (O’ Leary & 
Ors v MJELR) The decision in question was the refusal by the Department to allow the ap-
plicant to bring her South African parents to Ireland to care for them.27 The Judge, in grant-
                                                      
27  O’ Leary & Ors v MJELR [2012] IEHC 80. 
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ing leave, found that there were substantial grounds to challenge the refusal, primarily based 
on the premise that the decision represented a disproportionate interference with the appli-
cant’s constitutional right to protection of the family. The Judge, in noting that the question 
of reverse discrimination under EU law ‘hovers over this case’, stated that if the applicant 
had been a citizen of another EU Member State, she would have been entitled to have her 
parents reside with her pursuant to Directive 2004/38/EC. The Judge referred to the argu-
ment raised that it would be incongruous if equivalent protections under domestic law were 
not available. The Judge expressly granted leave to challenge the decision on the basis of this 
argument as well. On 24 February 2012, the decision of Department of Justice and Equality 
to refuse to allow the Irish citizen to bring her South African parents to Ireland was quashed. 
The High Court found that the Department’s decision was not based on a fair and reasonable 
assessment of the underlying facts of the case and that inadequate consideration had been 
given to balancing the interests of the State in maintaining an immigration system, and the 
applicants’ family rights. The issue of reverse discrimination was not addressed in the judi-
cial review hearing. However, in a December 2012 decision involving an Irish citizen and 
her Albanian husband, the High Court nevertheless refused to grant relief based on reverse 
discrimination by relying on this case.28 The High Court stated that in O’ Leary relief based 
on reverse discrimination had been refused, despite the fact that the ground had not been 
considered extensively in the decision because the alternative ground discussed above had 
been made out. 

A number of recent developments have also made it somewhat easier for non EEA-
migrants to reside in the State. Specifically, in early 2012, the Minister for Justice and Equal-
ity announced two new immigration initiatives which would allow non-EEA migrant entre-
preneurs and investors and their families to enter the State and remain for a defined period.29 
The Immigrant Investor Programme allows those investing anywhere from €400,000 to €2m 
(in certain areas) and their families to enter the State on multi-entry visas and remain for a 
defined period; ordinarily five years but reviewable after two years. The Start-up Entrepre-
neur Programme gives residency to migrants with good business ideas in the innovation 
economy and funding of €70,000. Revisions to the Immigrant Investor Programme were 
announced in July 2013 with the intention of making the programme more attractive to in-
vestors.30 These changes include a 50% reduction in the investment threshold for a number 
of the investment options as well as a stated intention to market the revised programme 
abroad. 

2.  ENTRY AND RESIDENCE RIGHTS  

In June 2010, the Irish Naturalisation and Immigration Service decided to restrict the right of 
third-country national family members of EU citizens to work pending the outcome of an 
application for the recognition of their EU Treaty rights. A case was subsequently brought to 
the High Court on the issue of when a spouse of an EU citizen who is not a national of a 
Member State may take up employment.31 The Court decided that a third-country national 

                                                      
28  Troci v. Minister for Justice & Equality & Ors [2012] IEHC 542. 
29  http://www.inis.gov.ie/en/INIS/Pages/PR12000003  
30  http://www.inis.gov.ie/en/INIS/Pages/Shatter%20announces%20changes%20to%20Immigrant%20Investor%20 

Programme 
31  Decsi and Zhao v Minister for Justice, Equality and Law Reform, (2010) JR 858. 

http://www.inis.gov.ie/en/INIS/Pages/PR12000003
http://www.inis.gov.ie/en/INIS/Pages/Shatter%20announces%20changes%20to%20Immigrant%20Investor%20%20Programme
http://www.inis.gov.ie/en/INIS/Pages/Shatter%20announces%20changes%20to%20Immigrant%20Investor%20%20Programme
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family member of an EU citizen has the right to work in Ireland from the date of receipt of 
acknowledgment from the Department of Justice and Equality of a valid application for a 
residence card based on EU Treaty rights. This right to work is subject to revocation with 
retroactive effect should the Department of Justice and Equality lawfully decide to refuse to 
issue a residence card within a six month period. 

The Immigration Act 2004 (Visas) (No. 2) Order 2009 declared that non-nationals who 
were holders of a valid permanent residence card issued under Regulation 16, or of a valid 
residence card issued under Regulation 7, of the EC (Free Movement of Persons) (No.2) 
Regulations 2006 were not required to be in possession of a valid Irish visa when landing in 
the State. A number of statutory instruments have been subsequently introduced replacing 
this order. The Immigration Act 2004 (Visas) Order 2011 included a number of changes, in 
particular, it provides that non-nationals who are family members of the EU citizen and 
holders of a document called ‘Residence card of a family member of a Union citizen’ as 
referred to in Article 10 of the 2004 Residence Directive, are not subject to an Irish visa re-
quirement. This has been replaced, from 25 April 2011, by the Immigration Act 2004 (Visas) 
Order 2011. The principal change made by the new Order is that non-nationals who are fam-
ily members of the EU citizen and holders of a document called ‘Residence card of a family 
member of a Union citizen’ as referred to in Article 10 of the 2004 Residence Directive are 
not subject to an Irish visa requirement. This ‘Residence card of a family member of a Union 
citizen’ is not referred to in Regulation 7 of the 2006 Regulations so the mention of such a 
card in this instrument is welcome. The April 2011 instrument was subsequently replaced by 
two other Orders which introduced a new provision allowing visitors from a number of se-
lected countries in possession of a short stay UK visa to travel to Ireland without the need to 
apply for a separate Irish visa.32 

The issue of the right of residence of non-EEA family members arose in a recent High 
Court case where three questions were referred to the Court of Justice.33 This case concerned 
a Francovich style action alleging improper transposition of Directive 2004/38. The plaintiff 
was a Nigerian national who was dismissed from his position with An Post (state-owned 
postal service company) for the sole reason that he had no right to work without a permit. 
However, the plaintiff had already acquired a permanent right of residence by virtue of Arti-
cle 16 of the Directive because of his marriage to a French national. However, after marrying 
in 1999 the parties separated in 2002 and thus, it was questionable whether the plaintiff 
could truly be said to be ‘legally resided with the Union citizen in the host member state for 
a continuous period of five years’. The High Court therefore referred three questions to the 
Court of Justice. The first question asked ‘whether a non-EU national who has separated 
from his Union citizen spouse can thereafter be said to be ‘legally residing with that spouse’ 
for the purposes of Article 16(2) of the 2004 Directive, at least where, as here, both spouses 
have, in any event, commenced living with different partners’. The second question then 
asked whether, if the answer to the first question is in the affirmative, ‘does the fact that dur-
ing the currency of that putative five year period the EU national left the family home and 
the third country national then commenced to reside with another individual in a new family 
home which was not supplied or provided for by (erstwhile) the EU national spouse mean 
that the requirements of Article 10(3) of Regulation 1612/68 are not thereby satisfied?’. The 
final question then referred to the criteria for Francovich actions, questioning whether the 
                                                      
32  Immigration Act 2004 (Visas) (No. 2) Order 2011, S.I. No. 345; Immigration Act 2004 (Visas) Order 2012, S.I. 

No. 417. 
33  Ogieriakhi v. Minister for Justice & Ors [2013] IEHC 133. 
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fact that the Court was required to make references to the Court of Justice could be consid-
ered a factor in determining whether the breach of Union law was in fact an obvious one. 

3.  IMPLICATIONS OF METOCK 

The 2006 Regulations were amended by the European Communities (Free Movement of 
Persons) (Amendment) Regulations 2008 to accommodate the decision reached in the Me-
tock judgment. The 2008 Regulations removed the requirement that family members of Un-
ion citizens who are not themselves Union citizens be lawfully resident in another Member 
State in order for the Regulations to apply. The Regulations thus apply to ‘qualifying family 
members’ and ‘permitted family members’ who seek either to enter the State in the company 
of those Union citizens in respect of whom they are family members, or who seek to join 
those Union citizens, in respect of whom they are family members, who are lawfully in the 
State. 

Following the Metock decision, the Minister for Justice and Equality announced that all 
applicants who applied since 28 April 2006 for an EU FAM residence card and were refused 
because they did not have prior legal residence will have their applications reviewed.34 This 
review process was completed in 2009, however no figures regarding the number of cases 
reviewed or the outcomes of these cases are publicly available. In March 2010, the High 
Court delivered a decision relating to an applicant who had been affected by this review 
process. The case involved a judicial review application requesting an order mandating the 
Minister for Justice to reach a lawful decision on the issue of residency and to grant tempo-
rary residence to the applicant. Although the Court held that the Minister had failed to render 
a decision on the issue of residency within a reasonable time, no relief was granted because 
the Department issued a decision during the course of the proceedings.35 

Although the Irish Government sought to address the Metock ruling in an impressively 
short timeframe, it also started to campaign together with Denmark for an amendment to the 
Directive. The Commission has not supported such amendment, but has instead sought to 
resolve legitimate Member State concerns by way of 2009 guidelines.  

4. ABUSE OF RIGHTS, I.E. MARRIAGES OF CONVENIENCES AND FRAUD 

The 2006 Regulations contain a number of references to marriages of convenience. Princi-
pally, the Regulations state that the term ‘spouse’ does not apply to a party to a marriage of 
convenience.36 In addition, Regulation 24 states that a person found to have acquired rights 
and entitlements by fraudulent means, including marriages of convenience, would immedi-
ately cease to enjoy them. The Regulations also provide that the Minister for Justice has the 
power to carry out an administrative review of any decision taken regarding entry or resi-
dence and this may be used to review a decision where there is an alleged marriage of con-
venience.37  

                                                      
34  http://www.inis.gov.ie/en/INIS/Pages/PR08000027 
35  Tagni v Minister for Justice, Equality and Law Reform, (2009) JR 598. 
36  Regulation 2(1) of the European Communities (Free Movement of Persons) (No. 2) Regulations 2006. 
37  Regulation 21 of the European Communities (Free Movement of Persons) (No. 2) Regulations 2006. 

http://www.inis.gov.ie/en/INIS/Pages/PR08000027
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Marriage of convenience is an issue of great complexity, with no single remedy, either 
legislative or administrative available. The issue is also complicated by the constitutional 
protection given to the institution of marriage, as well as the amendments made to the Regu-
lations in the wake of Metock, which removed the lawful residence requirement for family 
members of Union citizens who are not Union citizens themselves. 

Ministers of Justice in Ireland have raised the issue of marriage of convenience regularly 
at meetings with their European counterparts. In 2009, a document was prepared for the Jus-
tice and Home Affairs Council entitled ‘The Irish Experience-Statistics and Issues’ which 
provided statistical analysis of applications for residency cards since Directive 2004/38 came 
into force. These statistics illustrated unusual marriage patterns and strongly suggested that 
the Directive was being exploited by persons who were illegally in the State or whose pres-
ence was ‘precarious’. The report also noted the difficulties that arise with proving a mar-
riage is one of convenience, as this process is resource intensive and intrusive. The matter 
was again highlighted by the Minister for Justice in January 2010 meeting of the Council of 
Ministers, where a table was produced showing the nationalities of third country nationals 
who had applied for residency in Ireland under the Directive on the basis of marriage to an 
EU national. In a June 2011 meeting of the Justice and Home Affairs Council, the Minister 
for Justice again underlined the problem of marriage of convenience, stating that the ‘very 
fundamental right’ of free movement was ‘being abused by those seeking to circumvent 
proper immigration controls on entering the Union’.38 

At this meeting, the Minister for Justice also referred to the role of the Gardaí Síochána 
(the national police force) in tackling abuses in this area. As part of Operation Charity, which 
is designed to tackle marriages of convenience, the Gardaí can lodge objections to alleged 
marriages of convenience with marriage registrars. In 2011, the High Court gave a judgment 
in a case involving a couple whose marriage was stopped because the Gardaí objected on 
grounds that is was a marriage of convenience, and the groom was arrested for attempting to 
avoid deportation.39 The Gardaí lodged their objection on the basis of section 58 of the Civil 
Registration Act, 2004. However, the legislation only allows for an objection to be made 
before the solemnisation of marriage on the grounds of impediments relating to marital 
status, age, capacity, incest or gender and as an alleged marriage of convenience does not fall 
within these grounds the objection was not valid. The Court noted that the State has not pro-
vided a legal basis to allow authorities to prevent an alleged marriage of convenience from 
taking place and that an alleged marriage of convenience can only be reviewed by the De-
partment of Justice after the solemnisation of the marriage. 

In setting out his key priorities for 2013, the Minister for Justice announced plans to re-
publish and hopefully enact the Immigration, Residence and Protection Bill.40 This Bill was 
originally proposed in 2008 and was restored by the current Government on 23 March 2011, 
however it was later withdrawn. In reply to a question posed by a fellow member of parlia-
ment in February 2013 concerning marriage of convenience, the Minister for Justice stated 
that the Bill would make it more difficult for persons engaged in marriages of convenience to 
benefit from immigration terms.41 The present Bill dating from 2010 provides, under Section 

                                                      
38  http://www.justice.ie/en/JELR/Pages/PR11000079 
39  Izmailovic and Elmorsy v Commissioner of an Garda Siochana, Minister for Justice, Equality and Law Reform, 

(2011) IEHC 32. 
40  http://www.inis.gov.ie/en/INIS/Pages/Immigration%20in%20Ireland%20%E2%80%93%202012%20in%20Re-

view 
41  http://www.nascireland.org/parliamentary-questions/pq-marriages-of-convenience/ 

http://www.justice.ie/en/JELR/Pages/PR11000079
http://www.inis.gov.ie/en/INIS/Pages/Immigration%20in%20Ireland%20%E2%80%93%202012%20in%20Review
http://www.inis.gov.ie/en/INIS/Pages/Immigration%20in%20Ireland%20%E2%80%93%202012%20in%20Review
http://www.nascireland.org/parliamentary-questions/pq-marriages-of-convenience/
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138, that the Minister for Justice and Equality may disregard a particular marriage when 
determining an immigration matter if the marriage is deemed to be a marriage of conven-
ience. In this regard, the Minister can request the parties to provide information that proves 
that the marriage is not a ‘sham marriage’. Section 138(5) of the Bill lists a number of fac-
tors that will be used to determine whether there is a marriage of convenience. Factors such 
as the nature of the relationship prior to the marriage, whether there was any fiscal induce-
ment, and the parties’ familiarity with each other’s personal details will be considered. Sec-
tion 138 of the Bill does not provide for a right of appeal. The only remedy available would 
be the possibility of judicial review in the High Court. 

The Minister for Social Protection has also announced plans to amend the Civil Registra-
tion Act, 2004 in an effort to deal with marriages of convenience. Speaking in July 2013, the 
Minister stated that her Department had been considering the issue, ‘has met with a number 
of stakeholders with a view to introducing measures to combat marriages of convenience’ 
and that she intended ‘to introduce legislation shortly that will make such marriages far more 
difficult to contract in the future’. The Minister stated that she hoped to publish the Civil 
Registration (Amendment) Bill 2013 later this year. The Minister also noted that guidelines 
presently exist for registrars for marriage notifications containing requirements concerning 
notification procedures, including the verification of identity and marital status which can 
assist in the prevention of marriages of convenience.42 

5.  ACCESS TO WORK 

Regulation 18(1)(b) of the European Communities (Free Movement of Persons) (No. 2) 
Regulations 2006 provides that ‘subject to the other provisions of these Regulations, a per-
son to whom these Regulations apply shall be entitled … without prejudice to any restriction 
on that entitlement contained in the Employment Permits Acts 2003 and 2006, to seek and 
enter employment in the State in the like manner and to the like extent in all respects as Irish 
citizens’. Regulation 18(1)(c) provides that a person to whom the Regulations apply shall, 
subject to the other provisions of these Regulations, be entitled ‘to carry on any business, 
trade or profession … in the like manner and to the like extent in all respects as Irish citi-
zens’. 

In relation to employment, non-EEA nationals are, as a rule, required to seek employ-
ment permits. A number of initiatives have been introduced in 2013 to benefit non-EEA 
nationals seeking employment permits. Effective from 10 April 2013, Non-EEA nationals 
who are already lawfully resident in the State and hold a valid Certificate of Registration 
with Stamps 1, 1A, 2, 2A and 3 immigration permissions, if offered employment in a listed 
recognised highly skilled shortage occupation may apply to the Department of Jobs, Enter-
prise and Innovation for an Employment Permit. If an application is successful, the person 
concerned must present to the Garda National Immigration Bureau, on receipt of the Em-
ployment Permit, for a change of immigration permission.43 On 22 July 2013, this scheme 
was extended to include all eligible occupations and not just those on the Highly Skilled 

                                                      
42  http://www.nascireland.org/campaign-for-change/immigration-residence-protection-bill/residency-immigration-

residence-protection-bill/pq-proposed-legislation-marriages-of-convenience/ 
43  http://www.inis.gov.ie/en/INIS/Pages/NEW%20INITIATIVES%20BETWEEN%20THE%20DEPART-

MENT%20OF%20JUSTICE%20AND%20EQUALITY%20(INIS)%20AND%20THE%20DEPARTMENT%20
OF%20JOBS,%20ENTERPRISE%20AND%20INNOVATION 
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Occupations List.44 From 1 July 2013, subject to normal immigration requirements and pro-
cedures at the port of entry, permission to enter the State on a temporary basis will be 
granted to non-EEA nationals who have been invited by an employer based in the State to 
attend an interview for employment in a recognised highly skilled shortage occupation. The 
Department of Justice will provide for this authorisation on a pilot basis. The Department of 
Justice will also pilot, from the same date, an atypical working scheme in agreement with the 
Department of Jobs, Enterprise and Innovation. This scheme will facilitate persons employed 
in the State on a short term basis (between 14 and 90 days) including non-EEA nationals 
employed on a trial basis (not exceeding 90 days).45 

As far as a non-EEA national married to an EU national is concerned, the Department of 
Jobs, Enterprise and Innovation has expressly stated that a work permit will not be required 
once he/she has received a residence card. Other non-EEA national family members do not 
need a permit once they have received a residence card under the 2006 Regulations, though 
there has been no express official recognition of this. 

Prior to April 2010, non-EEA national spouses of EU citizens were required to apply for 
a Stamp 4 endorsement (which provides that the person concerned is permitted to remain in 
Ireland until a specified date) and a work permit prior to the granting of a residence card. In 
April 2010, the Irish Naturalisation and Immigration Service announced that, with effect 
from 1 June 2010, third-country national family members of Union citizens would be 
granted a Stamp 3, rather than a Stamp 4 endorsement during the period of the application 
process. Stamp 3 permits the person concerned to remain in Ireland for a specified period but 
employment is prohibited (i.e., the applicant would not be entitled to a work permit) The 
stamp was to be provided only for a maximum of 6 months, (the period of the application 
process only), after which period a residence card would be issued and the individual con-
cerned would have the right to work without a permit. 

However, this change in policy by the Irish Naturalisation and Immigration Service was 
successfully challenged in a High Court case in 2010.46 In this case, the Department of Jus-
tice and Equality informed the applicants that they could only avail of a Stamp 3 endorse-
ment pending the outcome of their EU Treaty rights applications (meaning they were not 
entitled to work). In its judgment, the Court looked to the wording of Directive 2004/38 and 
the European Communities (Free Movement of Persons) (No. 2) Regulations 2006 (the im-
plementing regulations) and reasoned that Article 23 of the Directive provides that, once a 
family member has a right to reside, that family member is also entitled to work and, there-
fore, the entitlement to work operates in conjunction with the right to residence and is not 
dependent on a residence card being issued. As a result, a third-country national family 
member of an EU citizen has the right to work from the date of receipt of a letter of ac-
knowledgment of a valid residency application from the Department of Justice and Equality. 
However, this is subject to revocation with retroactive effect should the Department of Jus-
tice and Equality lawfully refuse to issue a residence card within six months.  

                                                      
44  http://www.inis.gov.ie/en/INIS/Pages/Applying%20for%20an%20Employment%20Permit%20whilst%20al-

ready%20lawfully%20resident%20in%20the%20State 
45  http://www.inis.gov.ie/en/INIS/Pages/NEW%20INITIATIVES%20BETWEEN%20THE%20DEPARTMENT 

%20OF%20JUSTICE%20AND%20EQUALITY%20(INIS)%20AND%20THE%20DEPARTMENT%20OF 
%20JOBS,%20ENTERPRISE%20AND%20INNOVATION. The Highly Skilled Occupations List is available at 
http://www.djei.ie/labour/workpermits/highlyskilledoccupationslist.htm#http://www.djei.ie/labour/workpermits/hig
hlyskilledoccupationslist.htm 

46  Decsi and Zhao v Minister for Justice, Equality and Law Reform (2010) JR 858. 
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As the wording of the judgment in Decsi refers to family members and not just spouses, 
it also applies to dependents of an EU citizen. Therefore, other family members will be enti-
tled to work from the date of receipt of a letter of acknowledgement of a valid residence 
application from the Department of Justice and Equality. 

6.  THE SITUATION OF FAMILY MEMBERS OF JOB-SEEKERS 

There is an almost total lack of transparency on the situation of family members of job-
seekers regarding access to employment. It has not been possible to obtain a clear indication 
on the question of access to work by third-country national family members of job seekers.  
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 Chapter III  
Access to Employment  

1.  ACCESS TO EMPLOYMENT IN THE PRIVATE SECTOR 

1.1.  Equal treatment in access to employment (e.g. assistance of employment agencies). 

The European Communities (Free Movement of Persons) (No. 2) Regulations 2006 provide 
for equal treatment in relation to access to employment for nationals of other Member States 
and qualifying family members. Regulation 18(1)(b) states that ‘a person to whom the Regu-
lations apply shall be entitled...to seek and enter employment in the State in the like manner 
and to the like extent in all respects as Irish citizens’. 

Equal treatment in access to employment also includes full access to the National Train-
ing and Employment Authority, FÁS. FÁS operates various training and employment pro-
grammes through a regional network of 66 offices and 19 training centres. Since 1 January 
2012, a recruitment service for job-seekers and employers, an advisory service for industry 
and supporting community based enterprises were transferred from FÁS to the Department 
of Social Protection.  

However, the Council of Europe Committee of Social Rights in a Report issued in Janu-
ary 2013, found a lack of equality of access to vocational training and guidance for nationals 
of other State Parties in Ireland.47 The Report states that the length of residence condition for 
access to vocational training and guidance amounts to indirect discrimination, since nationals 
of other States Parties lawfully residing or working in Ireland were potentially more affected 
than Irish nationals.  

1.2.  Language requirements 

There is no general requirement that employees in the private sector speak English and/or 
Irish. However, in practice, employers in Ireland will require employees to speak the lan-
guage necessary to do the relevant job. 
The question of linguistic proficiency has arisen in relation to a number of professions, in 
particular, nurses, doctors, pharmacists, teachers and lawyers. 

With regard to nurses, proof of English language competence is required for non-EU na-
tionals who apply to register with the Irish Nursing Board. A 2007 Circular issued by this 
Board stated that the Board was precluded from assessing the English language competence 
of nurses coming from other EU Member States. However, while the Board itself may not 
require English language competence, prospective employers are entitled to asses English 
language competency. 

In the case of doctors, the website of the Medical Council of Ireland provides that ‘the 
Medical Council is not entitled to require evidence of English language proficiency from EU 
citizens’. However, Section 35 of the Medical Council's ‘Guide to the Application Procedure 

                                                      
47  European Committee of Social Rights, Conclusions 2012 (IRELAND) Articles 1, 9, 10, 15, 18, 20, 24 and 25 of 

the Revised Charter (January 2013) available at 
http://www.coe.int/t/dghl/monitoring/socialcharter/conclusions/State/Ireland2012_en.pdf 
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and Registration Rules for Registration in the Register of Medical Practitioners’ states that 
while the Medical Council is not entitled to require evidence of English language proficiency 
from EU citizens, ‘Employers should satisfy themselves that all medical practitioners em-
ployed by them have sufficient English language skills to perform their duties and communi-
cate effectively with patients and colleagues.’ This section continues by quoting Paragraph 
12.1 of the Medical Council's Guide to Professional Conduct and Ethics which states: ‘If you 
do not have the professional or language skills ....you must refer the patient to a colleague 
who can meet those requirements.’ Finally, the section provides that ‘if an employer finds 
that a registered medical practitioner does not have sufficient English language skills to prac-
tice medicine, they should make a formal complaint to the Medical Council. It may be con-
sidered professional misconduct if a medical practitioner is unable to communicate effec-
tively with their patients and colleagues’. 

In relation to pharmacists, Section 14(1) (h) of the Pharmacy Act, 2007 states that the 
Council of the Pharmaceutical Society of Ireland shall register a person in the pharmacists’ 
register if the person being a national of the State or another Member State and lacking the 
linguistic competence necessary to be a registered pharmacist in the State, undertakes to 
acquire such competency. 

There is no statutory Irish language requirement for access to teaching posts in Ireland. 
However a good level of English will as a matter of fact be required. Naturally, some posts 
will require teaching through Irish. For primary school teachers who have qualified outside 
the State, there is a requirement to sit a Teachers’ Qualifying Examination in Irish. This is 
not a pre-requisite for applying or accepting teaching posts in the State. However, the De-
partment of Education requires that the Teachers’ Qualifying Examination in Irish is com-
pleted within three years from the date of application to the Teaching Council.48 

In relation to legal professionals (barristers and solicitors), the Legal Practitioners (Irish 
Language) Act 2008 has replaced a compulsory Irish language requirement for most barris-
ters and solicitors with a voluntary system designed to ensure that there are sufficient num-
bers of lawyers qualified to provide services through Irish. The Act requires the professional 
bodies concerned (the Honorable Society of King’s Inns for barristers and the Law Society 
of Ireland for solicitors): 
• To have regard to the status of the Irish language as the first official language and to seek 

to ensure that an adequate number of barristers/solicitors are competent in the Irish lan-
guage so as to be able to practise law through the Irish language as well as through the 
English language.  

• To provide a non-examinable course of instruction in Irish legal terminology and the 
understanding of legal texts in Irish in order to enable the identification through the me-
dium of Irish of a legal service that is required and to facilitate referral to a practitioner 
who can conduct the case through Irish. 

• To provide an advanced course for the practice of law through Irish as an optional course 
and to hold examinations of those who have undertaken the course. 

• To establish and maintain a register of barristers/solicitors who have passed this exami-
nation. 

• To report (in Irish and in English) on the operation of the system, including the numbers 
of people who have taken the advanced course and who have passed the advanced ex-
amination. 

                                                      
48  See www.education.ie for more information.  

http://www.education.ie/
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In Ireland, there is no requirement for nationals of EU Member States to satisfy an English 
language competency requirement in order to work as a legal professional.49 

2.  ACCESS TO EMPLOYMENT IN THE PUBLIC SECTOR  

The 2007 Report provided a detailed survey of the position in Ireland with regard to access 
to employment in the public sector. Therefore, as there have been no material developments 
in 2012/2013 (at least in the public domain) only a summary of the current position is in-
cluded here. 

2.1.  Nationality condition for access to positions in the public sector  

The majority of posts in the civil service are accessible to nationals of other EU/EEA Mem-
ber States. Nevertheless, some posts are reserved to Irish nationals on national interest 
grounds. There is no available list of such posts- the nationality condition is set for individ-
ual competitions. However, all posts in the Irish Diplomatic Service requiring the holding of 
a diplomatic passport as well as posts in the Department of the Taoiseach (Prime Minister), 
Office of the Revenue Commissioners, the Department of Defence, Department of Justice 
and Equality and the Department of Foreign Affairs and Trade are included in this category. 
No nationality requirement is required for employment in the health, education and marine 
sectors. 

With regard to the Defence Forces, Irish citizenship is normally required for recruitment 
to the commissioned officer ranks, but an exception is made for specialists such as doctors. 
Other EEA nationals are eligible to join the Defence Forces below commissioned officer 
rank.  

Other EEA nationals are eligible to join An Garda Síochána. In March 2012, the Gov-
ernment approved new regulations permitting senior positions within An Garda Síochána to 
be filled by officers of the Police Service of Northern Ireland (PSNI) on a permanent basis. 
The regulations allow members of the PSNI at the rank of Inspector or above to compete for 
appointment, in the same competition as similar ranks in An Garda Síochána, to the ranks of 
Superintendent, Chief Superintendent or Assistant Commissioner in An Garda Síochána. 
These regulations further implement the Intergovernmental Agreement on Policing Coopera-
tion signed in 2002.  

2.2.  Language requirements 

English language proficiency is required for virtually all posts within the public sector. 
However, there is no formal Irish language requirement except within the primary education 
sector. Nonetheless, applicants for certain Irish-speaking posts may have to show that they 
have the necessary qualifications/competence. In addition, as part of the State’s policy to 

                                                      
49  Key Issues in Free Movement in Ireland, Seminar, Law Society of Ireland, 5 November 2010, Eva Massa, Law 

School, Law Society of Ireland, ‘Access to Employment: the Question of Language’. 
www.ru.nl/.../report_specialised_seminar_5_november_2010_dublin.pdf.  
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ensure that services are available in Irish, applicants may be assessed for Irish language abil-
ity and Irish-speakers may be favoured in the selection process. 

There has been no Irish language requirement for most posts in the Civil Service since 
1974, apart from those positions where Irish is essential for the performance of the duties 
(for example for certain posts within the Department of Arts, Heritage and the Gaeltacht). 
However, candidates for positions within the Civil Service who pass an Optional Language 
Test in Irish are entitled to extra marks at the interview.50 An existing Civil Servant can also 
establish bilingual proficiency and thus benefit from extra marks if they enter competition 
for promotion if they pass a test (Gaeleagras Triail Inniulachta) or attend a Gaeleagras course 
leading to a certificate of competence. Gaeleagras is a body established in 1971 designed to 
promote the Irish language throughout the Civil Service. 

There is no general requirement for Irish language competency in the Health Service. 
However, in order to ensure that services can be provided in Irish, an assessment of ability to 
speak in English and Irish may be carried out at interview, and this may result in preference 
given to Irish speakers. 

Access to the Defence Forces is not dependent on Irish language qualifications. There is 
‘on the job’ training in Irish and according to the website of the Defence Forces, ‘The De-
fence Forces are keen to promote the Irish language and it is used in everyday life of the 
Defence Forces’. The Defence Forces have thus put together a comprehensive scheme to 
promote the Irish language throughout the organisation and to provide an Irish language 
service to the public. 

In the education sector, all teachers trained in Ireland will possess Irish language qualifi-
cations, as this is a compulsory part of the training curriculum. Teachers trained in other EU 
Member States will need to have Irish to teach in mainstream national schools (primary edu-
cation), but they are given a period of three years from registration with the Teaching Coun-
cil to sit and pass the Teachers’ Qualifying Examination in Irish (save, of course, for posts 
that require the teaching of a subject through Irish). In secondary schools, there is no obliga-
tion to know Irish, except where Irish is the subject being taught or for posts in the Gaeltacht 
(Irish-speaking localities) and where Irish is the medium of instruction. Efforts have been 
made, under the auspices of the North/South Ministerial Council, to promote seminars for 
student teachers to provide information on the Irish language requirements for teaching in 
Southern schools. There is no requirement for Irish in third-level posts, save where it is 
needed as a medium of instruction.  

There are no Irish language conditions for access to posts in the marine sector. 
In relation to An Garda Síochána, there are no Irish language requirements for access. 

However, Irish is one of the subjects taught at the Garda College and all recruits are required 
to achieve an appropriate standard before becoming full members. Recruits without an Irish 
language qualification will undergo basic training in that language. As with the Defence 
Forces, An Garda Síochána seek to promote the use of Irish throughout the organisation and 
expand the services it offers through Irish. 

                                                      
50  Details available at 

www.publicjobs.ie/publicjobs/client/toolkit/s8_11.htm;jsessionid=9700134C1D8075B009B3376025EEFCDD 

http://www.publicjobs.ie/publicjobs/client/toolkit/s8_11.htm;jsessionid=9700134C1D8075B009B3376025EEFCDD
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2.3.  Recognition of professional experience for access to the public sector  

The position in Ireland with regard to recognition of professional experience for access to the 
public sector is set out in the Irish section of the 2006 Commission Report on the cross bor-
der mobility of public sector workers. This position has not changed. 

In relation to access to public sector employment, previous professional experience may 
be taken into account where such experience is specified as being relevant to a particular 
post. Credit will then be given for such experience. This will be the case for competitions for 
certain technical and professional posts. 

It should be noted that incremental credit for previous experience in the public service 
does not play a part in establishing an order of merit in the selection process, but may be 
relevant for salary purposes (see Chapter IV, section 1, below). 

3.  OTHER ASPECTS OF ACCESS TO EMPLOYMENT 

Nothing to report. 
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Chapter IV 
Equality of Treatment on the Basis of Nationality  

1.  WORKING CONDITIONS – DIRECT AND INDIRECT DISCRIMINATION 

The Employment Equality Acts 1998-2004 deal with the issue of discrimination within em-
ployment. The Acts cover those employed in the public and private sectors including those 
employed through employment agencies and applicants for employment and training. The 
Acts provides for a number of listed discriminatory grounds, including gender, marital status, 
religion, membership of the traveller community, family status, sexual orientation and race. 
The race ground is defined as including ‘race, colour, nationality or ethnic or national ori-
gins’. However, exemptions from the non-discrimination principle do apply with regard to 
certain positions within the public service, linguistic requirements for teachers in primary 
and post-primary schools and requirements to hold particular educational, technical or pro-
fessional qualifications. 

A key provision on equality, introduced ‘for the avoidance of doubt’, is contained in Sec-
tion 20 of the Protection of Employees (Part-Time Work) Act 2001. This section provides 
that a series of enactments conferring rights on an employee applies, and shall be deemed 
always to have applied to, a posted worker (within the meaning of Directive 96/71) and ‘a 
person, irrespective of his nationality or his place of residence, who (i) has entered into a 
contract of employment that provides for his or her being employed in the State; (ii) works in 
the State under a contract of employment; or (iii) where the contract has ceased, entered into 
the contract of employment or worked in the State under a contract of employment, in the 
same manner, and subject to the like exceptions not inconsistent with this subsection, as it 
applies and applied to any other type of employee’ (emphasis added). The full range of em-
ployee protection legislation thus formally applies to foreign workers, posted or otherwise, 
and irrespective of origin. 

In 2012, the EU Directive 2008/104 on Temporary Agency Work was transposed into 
Irish legislation by the Protection of Employees (Temporary Agency Work) Act, 2012. This 
legislation secures the rights of agency workers (a person who has an agreement with an 
agency to work for another person), including the right to equal treatment in basic working 
and employment conditions. The Act provides for equal treatment for such workers in rela-
tion to action taken to combat discrimination on a number of listed grounds including ethnic 
origin and race. 

The Equality Authority published a report in 2012 entitled ‘Analysing the Experience of 
Discrimination in Ireland: Evidence from the QNHS Equality Module 2010’ which found 
that non-nationals experience higher rates of discrimination than Irish nationals in the labour 
market.51 The report also found that people of a minor ethnicity were more likely to have 
experienced serious work-related discrimination. In addition, the report suggested a strong 
correlation between knowledge of rights and likelihood of taking action in response to dis-
crimination. In connection to this, the report found that knowledge of rights was lower 
among vulnerable groups including people of minority ethnicities and non-nationals. How-
ever, efforts have been made by Trade Unions and others to increase awareness of rights 
among vulnerable groups through publication of handbooks in various languages and confer-
                                                      
51  http://www.equality.ie/Files/Analysing-the-Experience-of-discrimination-in-Ireland.pdf 

http://www.equality.ie/Files/Analysing-the-Experience-of-discrimination-in-Ireland.pdf
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ences. Furthermore, the Social Partnership Framework Agreement ‘Towards 2016’ contains 
an express commitment to an effective employment rights compliance system which in-
cludes the ‘education of vulnerable workers’.52 

The National Employment Rights Authority (NERA) was established on an interim basis 
in February 2007. NERA aims to secure compliance with employment rights legislation and 
to foster a culture of compliance in Ireland. In March 2008, the Employment Law Compli-
ance Bill was introduced, to put NERA on a formal legislative footing, and to strengthen 
inspection and enforcement powers. This Bill did not advance under the previous govern-
ment and lapsed on 01 February 2011 when that government was dissolved. The current 
government has not restored the Bill. 

The Equality Tribunal is an impartial and independent quasi-judicial body charged with 
hearing or mediating claims of alleged discrimination under the Employment Equality Acts 
and other legislation. A number of decisions have been taken on complaints made by work-
ers from other EU Member States (mainly from Latvia, Lithuania and Poland) on grounds of 
race. 

In the past, the Equality Officer has found that, in circumstances where an employer pro-
vides employees with contracts of employment, there will be discrimination where the em-
ployer provides non-Irish employees with contracts in a language that they cannot under-
stand.53 However, more recent cases appear to indicate that there is currently no requirement 
for an employer to provide a non-native English speaker with a contract in a language likely 
to be understood by such a person.54 However, discrimination may arise where there is a 
failure to take action to ensure an employee understands a contract that is in a language that 
he cannot understand.55 Each case must be considered in light of a number of factors, such as 
an employee’s knowledge of the language and the work environment, the employer’s knowl-
edge of the employee’s language skills and the availability of translation services to the em-
ployer before deciding on whether there has been discrimination.56 As a minimum, employ-
ers should provide and follow appropriate procedures to ensure that non-native English 
speakers have been made fully aware of the terms and conditions of their contract and their 
rights as provided within the contract.57 In a case where the employer could show that rea-
sonable efforts had been made to establish whether the complainant had understood the em-
ployment contract and the training provided, the Equality Officer found that there was no 
discrimination.58 

Likewise, in the past, where an employer failed to provide non-Irish employees with 
health and safety statements in a language they could understand, there would be a finding of 
discrimination.59 In more recent cases, this has been modified by a requirement to take 

                                                      
52  http://www.taoiseach.gov.ie/attached_files/Pdf%20files/Towards2016PartnershipAgreement.pdf 
53  Vaiculis (DEC-E2010-014, 15 February 2010), referring to 58 Named Complainants v Goode Concrete (DEC-

E2008-020, 30 April 2008). The Equality Officer also found that there will be no discrimination where no contract 
is issued and this failure cannot be ascribed to the complainant’s nationality. Zubrikas (DEC-E2009-044, 9 June 
2009), Silgalis (DEC-E2009-068, 24 August 2009 

54  Diadiajev (DEC-E2011-039, 7 March 2011) and Frumosa (DEC-E2011-181, 23 September 2011) 
55  Bernotas (DEC-E20110011, 25 January 2011) Block et al (DEC-E20110205, 3 November 2011) 
56  Tamilis, Belajevs & Jucevicius (DEC-E2010-233, 23 November 2010)  
57  Cituys (DEC-E2011 – 013, 27January 2011) 
58  Sereniene (DEC-E2011-029, 16 February 2011) and Sungaila and others (DEC-E2011-245, 19 December 2011) 
59  Arinizis (DEC-E2009-088, 9 October 2009), Saluhanskas (DEC-E2009-103, 10 November 2009), Stukonis (DEC-

E2009-12, 31 December 2009). 

http://www.taoiseach.gov.ie/attached_files/Pdf%20files/Towards2016PartnershipAgreement.pdf
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meaningful action to ensure that the employee understands the health and safety training, in 
order to avoid a finding of discrimination.60 

In relation to disciplinary measures, it is recognised that discrimination can arise where 
the same procedural standards are applied to linguistically- or culturally-disadvantaged non-
Irish workers as to Irish workers. Identical treatment could mean that the non-national would 
not understand any allegation and would be unable to articulate a defence: to treat the two 
the same could amount to the application of the same rules to different situations and could 
in itself amount to discrimination.61 Discrimination on grounds of the same treatment of 
different situations will not, of course, arise where the non-national worker in fact under-
stands the local language and is knowledgeable regarding employment rights and proce-
dures.62  

More generally, discrimination will arise where non-national workers are subject to more 
stringent disciplinary measures than Irish workers,63 or where the employer has failed to 
prevent harassment where this is directed at non-nationals.64 In one recent case, the Equality 
Officer took into account the fact that the respondent provided the Equality Tribunal with 
false and misleading information and attempted to deny that the complainant was employed 
by the respondent, when deciding that the respondent had discriminated against the com-
plainant on grounds of gender and race.65  

There have also been a number of cases (involving a variety of circumstances) where 
non-Irish workers have been discriminated against in terms of dismissal.66 In one case, the 
fact that the employer dismissed all non-Irish employees and retained all the Irish workers 
was deemed sufficient to raise the presumption that the employees were discriminated 
against in terms of dismissal.67 In a 2011 case, the Equality Officer found that the employees 
had been discriminatorily dismissed because the employer had cut the pay of non- Irish 
workers resulting in these employees having no other choice but to leave in circumstances 
where the pay cut did not also apply to the Irish workers.68 In another case, the Equality Of-
ficer found that there was discrimination where the employer failed to pay over the foreign 
national complainant’s tax and social welfare contributions (which were deducted from his 
salary) to the Revenue Commissioner while the tax and social welfare contributions for Irish 
nationals were paid to the Revenue Commissioner.69  

Discrimination in relation to conditions of employment has also been the subject of a 
number of cases. In a recent case, the Equality Officer found discrimination on grounds of 
race in the working conditions of two Latvian truck drivers where the complainants were 
made drive more old fashioned trucks than their Irish counterparts, work Saturdays and night 
shifts while their Irish colleagues had to do neither and were offered no help with unloading 
their trucks which was offered to the Irish drivers. This case also found discrimination in the 
                                                      
60  Bernotas (DEC-E2011-011, 25 January 2011) and Tonisson (DEC-E2012-004, 9 January 2012). 
61  Daugintiene (DEC-E2009-012, 5 March 2009), Stukonis (DEC-E2009-12, 31 December 2009), and Umarova 

(DEC-E2011-185, 28 September 2011), each referring to the Labour Court in Campbell Catering v Rasdaq  
62  Shaskova (DEC-E2009-0011, 27 February 2009). 
63  Silgalis (DEC-E2009-068, 24 August 2009), Bozs (DEC-E2009-074, 3 September 2009), Saluhanskas (DEC-

E2009-103, 10 November 2009). 
64  Gedrinas (DEC-E2009-014, 13 March 2009), Ganusauknas (DEC-E2009-063, 29 July 2009), Mannering (DEC- 

E2010-116, 2 July 2010), Partyka and Lech (DEC-E2012-151, 13 November 2012). 
65  Luzak (DEC-E2011-010, 24 January 2011). 
66  Jasaitis (DEC-E2010-008, 2 February 2010), Guze (DEC-E2010-152, 9 August 2010), Skeiverys (DEC-E2010-

197, 13 October 2010). 
67  Vaicikauskas (DEC-E2010- 156, 27 August 2010) 
68  Aukscionis (DEC-E2010-227, 16 November 2010) 
69  Czyzycki (DEC-E2011-260, 22 December 2011). 
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case of one of the drivers with regard to his right to equal remuneration, where the complain-
ant earned significantly less than an Irish driver (€10.50 per hour compared to €19.73). This 
difference could not be explained by seniority but rather was ‘obviously connected to the 
workers’ nationality’.70 Discrimination in relation to working conditions was also found in a 
2012 case involving a group of Polish workers who were provided with accommodation as 
part of their employment contracts. However, when the workers wanted to leave the accom-
modation owing to its inadequate facilities and isolated location, they were threatened with 
dismissal.71  

Discrimination with respect to access to employment has also arisen. In a 2012 case, dis-
crimination was found in the case of a Polish lifeguard where the criteria for the relevant 
recruitment process was applied inconsistently in such a way as to favour Irish candidates 
over non-Irish candidates.72 This included requiring the three non-Irish candidates to do an 
extra test and granting higher marks to the Irish candidates despite the complainant’s supe-
rior level of experience. However, it has been held that the non-discrimination provisions do 
not apply where an employer decides to employ only non-Irish nationals.73  

Specific issue: Working conditions in the public sector 

The question of incremental credit for previous public service is dealt with through agree-
ments between the Minister for Finance and Trade Unions. For example, an April 2006 
agreement provides for incremental credit for previous service for entry levels at Tax Officer 
and Higher Tax Officer grades and a December 2007 agreement covers entry levels at Cleri-
cal Officer and Executive Officer grades. 

The agreements apply to those who have been previously employed in the public service 
in Ireland or equivalent bodies in EU Member States. Employment in the public service in 
EFTA countries and the European Commission will also be considered relevant. The agree-
ments apply only to adjust pay and do not affect seniority. 

In general, recognition is not given for experience in the private sector. There does not 
appear to have been any developments in this regard during the 2012/2013 period. 

2.  SOCIAL AND TAX ADVANTAGES  

2.1.  General situation as laid down in Art. 7 (2) of Regulation 492/2011 (ex. 1612/68) 

In general terms workers having the nationality of a Member State enjoy the same social and 
tax advantages as national workers.  

In May 2013, the High Court referred two questions to the Court of Justice under Article 
267 TFEU concerning the claim of an Irish national working in Northern Ireland but resident 
in the Republic to illness benefit.74 The Minister for Social Protection claimed that the appli-
cant’s claim was to be paid by the UK authorities. However, if this was to be the case, the 

                                                      
70  Pilups, Vasiljevs and Gorsa (DEC-E2013-037, 9 May 2013). 
71  Pawelec & Ors (DEC-E2012-122, 11 September 2012). 
72  Jurczewski (DEC-E2012-115, 14 September 2012) 
73  Braslis (DEC-E2009-098, 28 October 2009). 
74  Kelly v. Minister for Social Protection [2013] IEHC 260 
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applicant would receive no payment as she did not satisfy the criteria for determining illness 
benefit in the UK as she had only been working there for six months and three years of con-
tributions were required in order to claim. The first question thus referred concerned which 
state governs the applicant’s claim, whilst the second question then asked whether it was 
relevant to the consideration of this question that if UK law is held to be the governing law 
then applicant will be ineligible for any social security questions, whereas this would not be 
the case if Irish law is held to apply. As the Court noted, the consequence of not allowing the 
applicant to claim illness benefit in Ireland is that the applicant would have been disadvan-
taged by exercising her free movement rights compared to if she had chosen to continue 
working in Ireland. However, the Court felt that the ‘complexity and relative novelty of this 
issue, coupled with the fact that it involves an inter-action of the social security laws of two 
Member States’ necessitated referral of the question to the Court of Justice. 

In 2004, a ‘habitual residence’ condition (HRC) was introduced for obtaining certain so-
cial assistance/welfare payments. Operation Guidelines on the HRC (updated September 
2012) specifically state that a person who has a right to enter and reside in the State under 
the European Communities (Free Movement of Persons) (No.2) Regulations 2006 shall be 
taken to have a right to reside in the State.75 The Guidelines also make it clear that those 
entitled to social advantages under Article 7(2) of Regulation 492/2011 – which includes 
Supplementary Welfare Allowance – cannot be subject to the condition. However, the au-
thorities will need to be satisfied that the person concerned qualifies as a ‘worker’ in EU law 
(applying the tests laid down by the European Court of Justice). It is therefore considered 
that ‘an EEA national who is engaged in genuine and effective employment in Ireland is 
regarded as a migrant worker under EC law and does not need to satisfy HRC for the pur-
pose of any claim to Supplementary Welfare Allowance’.  

The HRC has become an issue for returning emigrants to Ireland who are often refused 
social welfare assistance on the basis that they have ‘lost’ their habitual residence in the 
State. This could be perceived as impeding the right to move freely within the EU. This issue 
has been raised in the Dáil (Irish parliament) on a number of occasions, most recently in July 
2013 where the Minister for Social Protection stated that before a decision can be made re-
garding a person’s habitual residence it must be established whether the person has a legal 
right to reside in the State and all Irish nationals have this right.76 The Minister also empha-
sised that the HRC guidelines contain comprehensive information on the material to be pro-
vided by returning Irish emigrants. 

2.2.  Specific issue: the situation of jobseekers 

Jobseekers continue to have to satisfy the Habitual Residence Condition in order to be eligi-
ble for social welfare payments including the Job Seeker’s Allowance. 

The Operational Guidelines on the Habitual Residence Condition issued by the Depart-
ment of Social Protection state that Job Seeker’s Allowance is subject to the condition and, 
in contrast to specified payments such as Supplementary Welfare Allowance and Child 
Benefit, the requirement is not stated to be overridden by EU law. 

                                                      
75  http://www.welfare.ie/en/Pages/Habitual-Residence-Condition--Guidelines-for-Deciding-Offic.aspx#app3 
76  http://www.nascireland.org/campaign-for-change/social-protection/pq-social-welfare-code-hrc/ 

http://www.welfare.ie/en/Pages/Habitual-Residence-Condition--Guidelines-for-Deciding-Offic.aspx#app3
http://www.nascireland.org/campaign-for-change/social-protection/pq-social-welfare-code-hrc/
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Irish legislation (Section 246 of the Social Welfare Consolidation Act 2005, as amended 
in 2009) provides that a person who does not have a right to reside cannot be habitually resi-
dent for social welfare purposes. This right to reside test was the subject of a recent High 
Court case involving two nationals from Romania and Bulgaria who were refused jobseekers 
allowance for failure to satisfy the condition.77 The Court noted that the right of an EU na-
tional to reside in another Member State is subject to restriction by that other state, including 
the condition that nationals of other Member States not become a burden on the social assis-
tance system of that state. Here, the applicants did not satisfy the right to reside test and thus 
the HRC because they were both found to be non-self sustaining and to lack comprehensive 
health insurance. The Court then considered the question of whether the test was discrimina-
tory. Referring to a UK Supreme Court decision, the Court held that while the test was indi-
rectly discriminatory it was objectively justifiable on grounds other than just the applicants’ 
nationality, which is, to prevent exploitation of the social welfare system.78 The Court held 
that this is a ‘logical and reasonable rationale’ ‘one that stands independent of the applicants 
herein because it applies to all citizens of Member States other than Ireland regardless of 
their nationality and seems proportionate to the legitimate aim of best using the limited re-
sources of the State’ 

The implications of the Vatsouras Judgment (Joined Cases C-22/08 and C-23/08) have 
not explicitly been taken on board. It seems undeniable that the Job Seeker’s Allowance falls 
within the ambit of ‘benefits of a financial nature which, independently of their status under 
national law, are intended to facilitate access to the labour market’. The position of the De-
partment of Social Protection continues to be unclear in this regard.  
 
  

                                                      
77  Genov and Gusa v. Minister for Social Protection & Ors [2013] IEHC 340 
78  Patmalniece v. Secretary of State for Work and Pensions [2011] UK SC 11 
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Chapter V  
Other Obstacles to Free Movement of Workers  

BORDER CONTROLS 

The main obstacle for EU nationals and their family members seeking to exercise free 
movement rights in Ireland is the fact that Ireland, like the UK, continues to apply border 
controls between its own borders and the rest of the EU, with the exception of the UK.  

The European Commission against Racism and Intolerance (ECRI) notes in its ‘Report 
on Ireland’, published on 19 February 2013,79 that according to the Irish authorities the Gar-
daí (Irish police) do not engage in, or carry, out racial profiling.80 It noted however that ac-
cording to other sources, including the UN Committee on the Elimination of Racial Dis-
crimination, ‘there are reports on that many non-Irish people are subjected to police stops 
and are required to produce identity documents, which in practice can result in racist inci-
dents and the profiling of individuals on the basis of their colour’.  

ECRI notes in this context that ‘the legislation does not proscribe racial profiling by the 
Garda Siochána (Police) and other law enforcement agencies’. It welcomed the fact that the 
Irish High Court struck down in March 2011 the legislation obliging non-Irish nationals to 
produce identity documents upon demand of law enforcement personnel, but urged the Irish 
authorities to ensure that any new legislation in this area does not lead to discrimination 
based upon an individual’s colour or ethnic origin. It recommended that the authorities 
should monitor the application of the Immigration Acts 2003 and 2004, in particular as re-
gards allegations of racial profiling. It further recommended the adoption of legislation pro-
hibiting any form of racial profiling. No such legislation has been introduced to date. 

Lack of appeals mechanism against refusal of entry 

Unlike at a Schengen Border or at a UK border – it is not possible to appeal against the re-
fusal of entry into Ireland at an airport, ferry port or at the land border. Refusal of leave to 
land is regulated by Section 4(3) of the Immigration Act 2004. While there is an obligation 
to provide reasons for the refusal of permission to land in writing, the decision of an immi-
gration officer in this regard is not subject to an appeal.  

A person seeking to challenge the refusal to permit them to enter the State would have to 
resort to judicial review proceedings before the High Court, which would have to be initiated 
from abroad and – as set out above – cannot result in a wrongful decision being replaced by 
a lawful. Where the High Court quashes a wrongful decision to refuse entry into the State, 
the matter is referred back to the original decision maker for the making of a new decision 
without there being a guarantee that that decision would then be to permit entry to the State.  

                                                      
79  http://www.coe.int/t/dghl/monitoring/ecri/Country-by-country/Ireland/IRL-CbC-IV-2013-001-ENG.pdf  
80  See UN Human Rights Council, Report of the Working Group on the Universal Periodic Review – Ireland, 21 

December 2011, http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session19/A-HRC-19-
9_en.pdf  

http://www.coe.int/t/dghl/monitoring/ecri/Country-by-country/Ireland/IRL-CbC-IV-2013-001-ENG.pdf
http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session19/A-HRC-19-9_en.pdf
http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session19/A-HRC-19-9_en.pdf
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Lack of visa facilities at the border 

In this regard, it has also been highlighted that the procedures employed at Dublin Airport 
for family members of EU nationals were lacking, as there was no facility whereby a visa, if 
it were in fact necessary, could be issued immediately. Moreover, the Irish High Court, in the 
case of Raducan & anor. v. Minister for Justice, Equality and Law Reform & ors.,81 deter-
mined that the fact that such visas cannot be obtained at Dublin Airport and that a third-
country national spouse can only apply on-line from abroad for such a visa ‘clearly is a 
manifest breach of Article 5(2), since it could hardly be said that the State has afforded ‘such 
persons every facility to obtain the necessary visas’’.  

Mr Justice Hogan concluded in this case that ‘[O]ne need hardly add that the absence of 
such a facility means that the State is also plainly failing in its obligation to issue such visas 
“as soon as possible and on the basis of an accelerated procedure”’ and held that ‘[T]here 
was thus a clear breach of the Directive in that Ms. Raducan was not offered the possibility 
of securing a visa on her arrival at Dublin Airport’. The visa regime has remained un-
changed since the above judgment was delivered on 3 June 2011.  
 
 
  

                                                      
81  Raducan v Minister for Justice, Equality and Law Reform [2011] IEHC 224, 3 June 2011. 
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Chapter VI 
Specific Issues  

1.  FRONTIER WORKERS  

Frontier workers in Ireland are required to pay income tax in the country where they earn 
their income, but their ultimate tax responsibility is with the country where they live and an 
annual self-assessment of tax liabilities is required. Ireland has double-taxation agreements 
with all EU Member States, including Croatia.82 

Northern Ireland continues to be the main source as well as destination country of fron-
tier workers on the island of Ireland. Irish residents working in Northern Ireland will pay tax 
directly to the UK’s Revenue Customs, they will be required to submit an annual self-
assessment return to the Irish Revenue Commissioner and will be eligible for ‘Trans-Border 
Workers Relief’.83  

Generally, a person who is resident in Ireland and commutes daily or weekly to a work 
place in another country where tax is deducted, he or she may qualify for ‘Trans-border 
Workers Relief’. This reduces the tax liability in Ireland, taking account of the tax the person 
has paid abroad. Where ‘Trans-Border Workers Relief’ applies, the ‘Universal Social 
Charge’ (USC)84 is not charged on their foreign employment income. In other words, for 
those working in Northern Ireland and residing in Ireland, the USC will be treated as a tax 
paid for the purposes of Article 2 of the Double Taxation Agreement between Ireland and the 
UK.  

Residents of Northern Ireland who are working in Ireland will be required to pay tax di-
rectly to the Irish Revenue Commissioner and to submit an annual self-assessment on foreign 
earnings to the UK’s Revenue Customs. They will be eligible for tax relief (based on Irish 
tax and USC paid) due to the Double Taxation Agreement. The USC will be treated as tax 
paid. 

During 2011 the Irish Revenue capped the USC at 4% for cross-border workers holding 
a Northern Ireland Medical Card, however, following an investigation of the relevant EU 
legislation and discussions with the Health Service Executive, this cap is no longer in place 
(and should not have been applied in the first instance). As of January 2012, cross-border 
workers living in Northern Ireland, as holders of Northern Ireland Medical cards, will no 
longer have their rate of Universal Social Charge capped at 4%, instead, if their income is 
high enough, they will be charge the full rate of 7% in line with Irish residents.85 

Those moving between North and South have clearly encountered difficulties in relation 
to matters such as employment, enjoyment of social insurance rights, access to social wel-
fare, and healthcare. Further issues include differences in the UK and Irish taxation system 
and a lack of available information and advice with regard to access to training, the recogni-
tion of qualifications and banking charges.86  
 

                                                      
82  http://www.revenue.ie/en/practitioner/law/double/double-taxation-agreements.html  
83  http://www.revenue.ie/en/tax/it/reliefs/trans-border-workers-relief.html  
84  http://www.revenue.ie/en/tax/usc/universal-social-charge-faqs.pdf    
85  http://www.revenue.ie/en/practitioner/ebrief/archive/2011/no-812011.html  
86  Specialised Seminar on Free Movement of Workers, Dublin, Ireland, 5 November 2010, 

http://www.ru.nl/law/cmr/projects/fmow-2/seminars-fmw/sem-2010-dublin/  

http://www.revenue.ie/en/practitioner/law/double/double-taxation-agreements.html
http://www.revenue.ie/en/tax/it/reliefs/trans-border-workers-relief.html
http://www.revenue.ie/en/tax/usc/universal-social-charge-faqs.pdf
http://www.revenue.ie/en/practitioner/ebrief/archive/2011/no-812011.html
http://www.ru.nl/law/cmr/projects/fmow-2/seminars-fmw/sem-2010-dublin/
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In 2001 the North/South Ministerial Council had commissioned PricewaterhouseCoopers 
and Indecon Economic Consulting to carry out a comprehensive study of Obstacles to Mo-
bility between the two parts of the island of Ireland. 87 At the North South Ministerial Coun-
cil Plenary Meeting held in June 2002, the Council considered proposals on Obstacles to 
Cross-Border Mobility on the Island of Ireland and agreed to establish a website to act as a 
centralised point of entry to cross-border mobility information in both jurisdictions. The 
cross-border mobility information website is the end result of these developments.88 

However, frontier workers are generally regarded as habitually resident for the purpose 
of claiming special non-contributory benefits in Ireland, such as Job Seekers Allowance, 
even when working abroad (e.g. across the border) if they return at regular intervals to Ire-
land.  

Likewise, frontier workers who work in Ireland but have their main centre of interest 
abroad (e.g. across the border) and return there at frequent intervals are generally regarded as 
not being habitually resident in Ireland.  

2. SPORTSPEOPLE 

Generally, there are no nationality restrictions as regards participation in sporting activities 
as far as competitions within Ireland are concerned. Although several sports have rules on 
transfers, these rules appear to be designed to ensure that players seeking to transfer have 
honoured their obligations, rather than to set any limits on the mobility of players from else-
where.  

There are a number of rules and regulations – reflecting European and International rules 
- on representation on national teams in international competitions. The Irish Rugby Football 
Union (IRFU), for example, follows IRB rules which require that to play for a national rep-
resentative team, a player must have been born in the country, or one parent or grandparent 
must have been born in the country, or the player must have completed 36 consecutive 
months of residence immediately preceding the time of playing.  

However, a new strategy introduced by the Irish Rugby Football Union (IRFU) in De-
cember 2011, seeks to introduce the following rules:  
• there can only be one non-Irish eligible player contracted to play in each of the 15 field 

positions across the provinces of Leinster, Munster and Ulster,89 i.e. one foreign player 
permitted across all three teams per position 

• from the 2013/14 season and onwards, for any given position involving a contracted non-
Irish eligible player, a province will not be permitted to renew that player’s contract or 
bring in a new non-Irish eligible player into that same position in its squad 

• all future provincial injury replacement players must be eligible for selection for Ireland  
• all future provincial non-Irish eligible player contracts will be position specific. 
 
Following the case-law of the ECJ in the case of Union Royale Belge des Societes de Foot-
ball Association ASBL & Others v Jean Marc Bosman,90 in which the Court had highlighted 

                                                      
87  http://www.northsouthministerialcouncil.org/obstacles-to-cross-border-mobility.pdf  
88  http://www.borderpeople.info/index/about-cbm.htm  
89  The Connacht professional side is external to this process as it has recently commenced a new programme of 

structural and performance development agreed with the IRFU. 
90  C-415/93, (1995) ECR I-4921. 

http://www.northsouthministerialcouncil.org/obstacles-to-cross-border-mobility.pdf
http://www.borderpeople.info/index/about-cbm.htm
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that there were no rules which restricted a club to fielding players from its own district or 
town in national competitions. It held that restrictions on the number of foreign players vio-
lated the free movement of workers under Article 48 of the EC Treaty and also under Coun-
cil Regulation 1612/68 which prohibits provisions that restrict the employment of foreign EC 
nationals. Consequently, it seems that in using nationality as the basis upon which it seeks to 
discriminate against existing and future non-Irish eligible players, the IRFU is seeking to 
implement a strategy which will directly favour Irish qualified players over non-Irish eligible 
players. It has been submitted that in proposing to do so ‘they are in direct conflict with Arti-
cle 45 of the TFEU and thus are open to serious challenge both from existing and potential 
future players’.91 

The Football Association of Ireland (FAI) explicitly endorses an all-embracing anti-
discrimination policy, specifically applying to selection for representative teams, including 
nationality and ethnic origin as prohibited grounds.92  

However, it follows rules established by FIFA regarding ‘home-grown players rule’. It 
should be noted that the FAI’s counterpart in Northern Ireland, the Irish Football Association 
(IFA), announced in February 2010 that it would seek a ruling from the Lausanne-based 
Court of Arbitration for Sport in respect of a decision by a player who had played for North-
ern Ireland to play for the Republic of Ireland instead. This reflects the fact that any player 
born on the island of Ireland is eligible to play for the Republic of Ireland team. The IFA has 
lost a number of players in the recent past in this way and has expressed concern that it has 
lost the benefits of investment in young players. In July 2010, the Court of Arbitration dis-
missed the IFA appeal and reaffirmed that players born in Northern Ireland can play for ei-
ther the Irish football team or for the Northern Irish football team.93 

It should perhaps be noted that, in the area of Gaelic sports, the question does not arise 
since these activities are reserved to amateurs. Although the emphasis is on the sports’ 
‘Irishness’, there is no nationality restriction with interested players drawn from the local 
level (or from an institutional base, such as a university). In April 2009, the Gaelic Athletic 
Association (GAA), the Ladies Football Association and the Camogie Association launched 
a joint inclusion strategy. The basic combined aim as stated in this document is to ‘offer an 
inclusive and welcoming environment for everyone to participate in our games and cul-
ture’.94 

Professional sportspersons benefit from tax relief, which is available to them, on retire-
ment, on the basis of residence. The 2009 Commission on Taxation recommended that this 
relief be maintained, subject to some suggested changes.95 

3. SEAFARERS 

Seafarers on Irish-flagged ships are entitled to equal treatment in terms of pay and other 
terms and conditions of employment irrespective of nationality. This arises from the Em-
ployment Equality Acts 1998-2008 and the Protection of Employees (Part-Time Work) Act 

                                                      
91  http://www.lawinsport.com/articles/employment-law/item/irish-rfu-s-restrictions-on-non-irish-players  
92  http://www.fai.ie/domestic-a-grassroots/intercultural-football-program.html  
93  http://www.tas-cas.org/d2wfiles/document/4385/5048/0/Award%202071.pdf 
94  http://www.gaa.ie/content/documents/publications/inclusion_and_integration/GAA_Inclusion_Integration_ 

Strategy_100110225137.pdf  
95  http://www.revenue.ie  

http://www.lawinsport.com/articles/employment-law/item/irish-rfu-s-restrictions-on-non-irish-players
http://www.fai.ie/domestic-a-grassroots/intercultural-football-program.html
http://www.tas-cas.org/d2wfiles/document/4385/5048/0/Award%202071.pdf
http://www.gaa.ie/content/documents/publications/inclusion_and_integration/GAA_Inclusion_Integration_Strategy_100110225137.pdf
http://www.gaa.ie/content/documents/publications/inclusion_and_integration/GAA_Inclusion_Integration_Strategy_100110225137.pdf
http://www.revenue.ie/
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2001. Employers who employ seafarers on certain ships are entitled to refunds of Pay Re-
lated Social Insurance (PRSI) and social security contributions paid on behalf of employ-
ees.96 

On 3 November 2011, the Irish authorities announced an extension of the existing aid 
scheme in relation to these refunds to the Commission for approval. The Commission found 
that the new scheme was compatible with the internal market in accordance with Article 
107(3) of the TFEU.97 This means that the scheme, which will refund all employers’ PRSI 
contributions collected in respect of qualifying seafarers, will continue until 31 December 
2016.  

As has been mentioned in earlier reports, concerns about the application of this basic 
principle surfaced in 2004/2005 in relation to Irish Ferries. At that stage, flagged in Ireland, 
Irish Ferries sought to reduce its operating costs by replacing its Irish crew by seafarers from 
the Baltic States. It also appears to have paid individual workers on board its vessels – such 
as hairdressers – very low hourly rates of pay. It unilaterally terminated its arrangements 
with the trade union, SIPTU and, after considerable industrial unrest, made its Irish workers 
redundant and outsourced its crewing requirements.  

Subsequently, Irish Ferries decided to reflag its vessels. A number of vessels are cur-
rently flagged in Cyprus and its most recently acquired vessel is flagged in the Bahamas. The 
Irish Government stated in this regard that ‘it is as a matter of international law clear (as 
reflected in United Nations Convention on the Law of the Sea - UNCLOS) that the terms and 
conditions of the employed seafarers on such vessels is to be decided exclusively by the flag 
State i.e. Cyprus. Moreover, it is crystal clear that the Irish State cannot prevent a re-flagging 
that occurs as an integral part of exercising a right of establishment in another Member 
State’.98  

With regard to the Implementation of the ILO Maritime Labour Convention 2006, the 
Department of Transport launched a consultation with stakeholders on the implementation of 
the Convention into Irish law on 19 January 2011.99 

However, to date, the Convention, which 
will enter into force on 20 August 2013 and will cover the five general areas of minimum 
requirements for work, conditions of employment; accommodation and food provision, and 
health care, has not been ratified by Ireland.100 In a written statement in answer to a Parlia-
mentary Question, the Minister for Transport, Tourism and Sport recognised on 13 June 
2013 that the Convention has been adopted by all EU Member in 2006, and stated that ‘at 
the moment, my Department is in the process of preparing legislation to enable Ireland to 
ratify the Convention’.101 

He recognised that  
 
‘Council Directive 2009/13/EC implements the Agreement made, in 2008, between European 
management and labour representatives on the Maritime Labour Convention 2006’ and that 
‘(S)ince the European social partners do not have the power to include in their Agreement the en-
forcement provisions contained in Title V of the MLC, the present proposal aims to provide for 

                                                      
96  Social Welfare (Consolidated Contributions and Insurability)(Refunds) Regulations 2006 (S.I. No. 204/2006)  
97  http://ec.europa.eu/eu_law/state_aids/comp-2011/sa33606-2011n.pdf  
98  http://www.djei.ie/press/2005/20051129a.htm  
99  http://www.transport.ie/upload/general/12931-MN04OF2011_B-0.DOC  
100  http://www.ilo.org/dyn/normlex/en/f?p=1000:11300:0::NO::P11300_INSTRUMENT_ID:312331 (last accessed 

on 9 August 2013). 
101  http://oireachtasdebates.oireachtas.ie/debates%20authoring/DebatesWebPack.nsf/takes/dail2013061100132  

http://ec.europa.eu/eu_law/state_aids/comp-2011/sa33606-2011n.pdf
http://www.djei.ie/press/2005/20051129a.htm
http://www.transport.ie/upload/general/12931-MN04OF2011_B-0.DOC
http://www.ilo.org/dyn/normlex/en/f?p=1000:11300:0::NO::P11300_INSTRUMENT_ID:312331
http://oireachtasdebates.oireachtas.ie/debates%20authoring/DebatesWebPack.nsf/takes/dail2013061100132
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the enforcement and compliance of EU flag States with the Social Agreement as annexed 
to Directive 2009/13/EC’.  

4.  RESEARCHERS/ARTISTS 

It appears that nationals of other EU Member States working as researchers and artists are 
treated equally to their counterparts who have Irish nationality.  

Researchers from any country have access to the Irish Research Council Government of 
Ireland Postgraduate Scholarship, the Irish Research Council Enterprise Partnership Scheme 
Postgraduate Scholarship and the Department of Foreign Affairs Andrew Grene Postgradu-
ate Scholarship in Conflict Resolution on condition that they maintain their principal resi-
dence in Ireland during the period of the Scholarship and satisfy the State’s regulations on 
immigration and have the support of their Higher Education Institution with respect to these 
regulations and requirements (if not a national of a member state of the European Union 
(EU)).102  

As noted in earlier reports, Section 195 of the Taxes Consolidation Act 1997 empowers 
the Revenue Commissioners to make a determination that certain artistic works are original 
and creative works generally recognised as having cultural or artistic merit.  

The first €40,000 per annum of profits or gains earned by writers, composers, visual art-
ists and sculptors from the sale of their work is exempt from income tax in Ireland in certain 
circumstances. The €40,000 limit was introduced in the tax year 2011. Guidelines have been 
drawn up by the Arts Council and Minister for Arts Sport and Tourism, with the consent of 
the Minister for Finance, for determining for the purposes of Section 195 whether a work is 
an original and creative work and whether it has, or is generally recognised has having cul-
tural or artistic merit. The Revenue Commissioners may consult with a person or body of 
persons, such as The Arts Council, which may be of assistance to them in reaching decisions 
in relation to Artists Exemption. 

Claimants for Artists Exemption must be resident or ordinarily resident and domiciled, in 
the State and not resident elsewhere. The Revenue Commissioners are prepared to give ad-
vance opinions regarding a work of prospective claimant’s resident abroad. In the event that 
a favourable advance opinion is given, the prospective claimant will be advised to make a 
formal application for a determination on taking up residence in the State and meeting the 
necessary residence requirements.103 

5. ACCESS TO STUDY GRANTS 

There are two types of financial support available to those accessing higher education in 
Ireland: first, in the reduction of fees and second, in the form of student grants. These are 
both covered by Regulation 18(1)(c) of the European Communities (Free Movement of Per-
sons) (No. 2) Regulations 2006, which entitles persons covered by the Regulations, i.e. EU 
national workers and self-employed persons, financially self-sufficient EU nationals, EU 

                                                      
102  http://www.research.ie/funding/postgraduate-funding  
103  http://www.revenue.ie/en/tax/it/reliefs/artists-exemption.html#section7  

http://www.research.ie/funding/postgraduate-funding
http://www.revenue.ie/en/tax/it/reliefs/artists-exemption.html#section7
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national students, and their family members,104 to access to education and training in the 
State in the like manner and to the like extent as Irish citizens.  

Educational Fees 

Most undergraduate students attending publicly funded third-level courses do not have to 
pay tuition fees. Under the terms of the Free Fees Initiative,105 the Department of Education 
and Skills pays the fees to the colleges instead. 

In order to qualify for free fees students must have been living in an EEA Member State 
or Switzerland for at least three of the five years before starting their course. Additionally, 
they must fulfil one of the following six criteria as regards citizenship and rights of residence 
in Ireland: 
• be a citizen of an EEA member state (see above) or Switzerland or 
• have refugee status 
• be a family member of a refugee and have been granted permission to live in the State, or 
• be a family member of an EU national and have permission to live in the State, with a 

stamp ‘4EUFAM’ on your residence card, or 
• have been granted humanitarian leave to remain in the State, or 
• have been granted permission to remain in the State by the Minister for Justice and 

Equality, following a determination by the Minister not to make a deportation order un-
der Section 3 of the Immigration Act 1999. 

 
Additionally, students must: 
• be undertaking a full-time undergraduate course of at least 2 years' duration (or certain 

shorter courses in institutes of technology), 
• be a first-time full-time undergraduate,106 and 
•  (in general) not be repeating the year because of failing your exams or changing 

course.107  
 
Students who do not qualify for free fees may still be eligible for EU fee rates if they either: 
• fulfil one of the six citizenship and residence rights criteria listed above but do not fulfil 

all of the course requirements listed above (e.g. Irish citizens who are repeating a year 
that they have previously failed) or 

• do not fulfil any of the six citizenship and residence rights criteria listed above but have 
been tax resident for a number of years in an EEA Member State or Switzerland. 

 
However, as the third-level institutions are autonomous bodies, the eligibility assessment for 
EU fees is at the discretion of the institution concerned and the precise requirements seem to 
differ as between institutions. For example, the largest third-level institution in the State, 
University College Dublin, imposes no nationality condition and requires that graduate stu-
                                                      
104  See: Section 6(2)(a)(i)-(iv). 
105  http://www.studentfinance.ie/mp9377/course-fees/index.html  
106  However, prior undergraduate qualifications may be taken into consideration where exemptions are provided to a 

student pursuing a higher undergraduate qualification, to a maximum of Level 8 on the National Framework of 
Qualifications. 

107  This exclusion may be waived where a student repeats a year due to certified serious illness. There are also some 
exceptions for students in institutes of technology who are switching courses. 

http://www.studentfinance.ie/mp9377/course-fees/index.html
http://www.nfq.ie/nfq/en/about_NFQ/framework_levels_award_types.html
http://www.nfq.ie/nfq/en/about_NFQ/framework_levels_award_types.html


IRELAND 
 

39 
 

dents have been ordinarily resident108 in the EU/EEA/Swiss Confederation for a minimum of 
three years prior to registration at the College in order for them to be entitled to pay fees at 
the standard EU rate. EU fees may also apply for applicants born in the EU/EEA/Swiss Con-
federation who do not meet the normal residency requirements but who received all their 
primary and secondary education in the EU/EEA/Swiss Confederation and have no previous 
third level attendance or for applicants born in the EU/EEA/Swiss Confederation who do not 
meet the normal residency requirements but who received all of their primary, secondary and 
third level education in the EU/EEA/Swiss Confederation.109  

Another institution, Dublin City University (DCU), provides that an applicant entering 
the University seeking to qualify for EU fees must hold an EU passport or meet special crite-
ria: Accordingly, a candidate may qualify for EU Fee Status rate of fees if they are either 
over the age of 23 and have been in full-time employment in an EU/EEA Member State for 
three of the last five years prior to the commencement of the first year of the course or under 
the age of 23 and have been ordinarily resident in an EU/EEA Member State for three of the 
five years prior to the commencement of the programme and their parents have been in full - 
time employment in an EU/EEA Member State for three of the five years prior to the com-
mencement of the programme.110 

Financial Support 

In autumn 2011 a single ‘Student Grant Scheme’ replaced the four main support schemes for 
students. They were: Higher Education Grants Scheme, Vocational Education Committees' 
Scholarship Scheme, Third Level Maintenance Grants Scheme for Trainees and Maintenance 
Grants Scheme for Students Attending Post-Leaving Certificate Courses. The third-level 
grant scheme has been reformed through the introduction of the Student Support Act 2011111 
and the subsequent introduction of the Student Grant Scheme 2013.112  

The student grant is the main source of financial help available from the Irish State for 
students in full-time Post Leaving Certificate Courses (PLCs) and full-time higher education 
undergraduate courses. Support is available to eligible students in most colleges in Ireland as 
well as eligible Irish students in many colleges in Northern Ireland, the UK and other EU 
States.  

In accordance with Section 14(1) of the Student Support Act 2011, a student seeking a 
grant in Ireland must be ordinarily resident in the State and have been accepted to pursue, or 
pursuing, an approved course at an approved institution. Furthermore, in order to qualify for 
a grant, they must be an EU/EEA national, a national of the Swiss Confederation, or a family 
member of any of the foregoing. However, the Act provides that in prescribing a class of 
persons as family members, the Minister for Education and Skills shall have regard to mat-
ters such as the type of family relationship, dependency and whether the family member has 
a right of residence in the State by virtue of being the spouse, civil partner, cohabitant or, a 
child of an EU/EEA national or a national of the Swiss Confederation.  

                                                      
108  For this purpose ‘ordinarily resident’ is defined as ‘being resident in the EU/EEA/Swiss Confederation for a mini-

mum of 183 days in any one calendar year for a minimum of three years’. 
109  http://www.ucd.ie/registry/adminservices/fees/eu_fees.htm  
110  http://www.dcu.ie/international/eu_status.shtml  
111  http://www.studentfinance.ie/downloads/Student%20Support%20Act%202011.pdf  
112  http://www.studentfinance.ie/downloads/1368781121/SI_159_of_2013_Student_Grant_Scheme_2013_Final.pdf  

http://www.ucd.ie/registry/adminservices/fees/eu_fees.htm
http://www.dcu.ie/international/eu_status.shtml
http://www.studentfinance.ie/downloads/Student%20Support%20Act%202011.pdf
http://www.studentfinance.ie/downloads/1368781121/SI_159_of_2013_Student_Grant_Scheme_2013_Final.pdf
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In order to be considered ‘ordinarily resident’ in Ireland for the purpose of a study grant, 
the person concerned must have been resident in Ireland for at least three years out of the 
period of five years before the date of the commencement of his or her course. Certain al-
lowances are made for those who are currently temporarily outside of the State for the pur-
pose of pursuing a course of study or post-graduate research in an EU Member State but 
were resident in Ireland for at least three years out of the period of five years prior to the 
commencement of their current course of studies or research.113 

EU/EEA and Swiss nationals, as well as their family members, may also qualify as a 
‘tuition student’ if they are ordinarily resident in a Member State of the EU/EEA or in Swit-
zerland and have been accepted to pursue and is pursuing an approved course (other than a 
post leaving certificate course) of higher education at an approved institution in Ireland. In 
order to qualify for the payment of tuition fees, a student must have been ordinarily resident 
in a Member State of the EU/EEA or in Switzerland for a period of not less than three years 
out of the period of five years before the commencement of their course. 

The Student Universal Support Ireland (SUSI) is the single awarding authority for stu-
dent grants and negative decisions on grant applications can be appealed to an Appeals Offi-
cer with the SUSI. Students who are not satisfied with the outcome of the internal appeal 
have the option to appeal to the second level of appeal, the Student Grant Appeals Board. 
Provision is also made in the Student Support Act 2011 for a person to appeal the decision of 
the Student Grants Appeals Board to the High Court against the determination on a specified 
point of law.114 

6. YOUNG WORKERS 

Both young migrant workers and young Irish workers face many difficulties in entering the 
jobs market, with the economic crisis and consequent lack of jobs to blame for much of the 
difficulty. However, while unemployment rates among young people, aged 15 to 24, are 
extremely high, reflecting the difficulties faced by young people in finding jobs, youth un-
employment in Ireland is higher among Irish nationals (30%) than among non-Irish nationals 
(27.2%). Although it must be noted that unemployment among non-Irish nationals appears to 
have risen sharply between 2011 and 2012.115 

Government departments have initiated a number of programmes and measures to help 
workers access the labour market. However, only one of these – ‘Youthreach’116 – is specifi-
cally and exclusively directed at the young, but all of these measures are important for young 
people seeking access to the employment market, especially in the current economic crisis. 
The ‘Youthreach’ programme (which is co-funded by the Irish Government and the EU) is 
directed at unemployed young early school leavers aged 15-20 years. The programme pro-
vides early school leavers with opportunities to acquire certification and to progress to fur-
ther training or employment. Nationals from other EU Member States have the same oppor-
tunity to access this programme as Irish nationals and there does not appear to be any issue 
in relation to equal treatment.  

                                                      
113  Section 14(4) Student Support Act 2011. 
114  http://www.susi.ie/QuickLinks/Appeals-%281%29.aspx  
115  http://static.rasset.ie/documents/news/annual-monitoring-report-on-integration-2012.pdf  
116  http://www.youthreach.ie/aatopmenu/AboutYR/about.html  

http://www.susi.ie/QuickLinks/Appeals-%281%29.aspx
http://static.rasset.ie/documents/news/annual-monitoring-report-on-integration-2012.pdf
http://www.youthreach.ie/aatopmenu/AboutYR/about.html
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A report on the integration of young migrants into the labour market in five EU Member 
States, published in May 2010, found that more than two-fifths of young migrants who took 
part in the survey felt they were employed in a job that did not reflect their qualifications. 
The survey was conducted in Italy, Ireland, Poland, Spain and the UK amongst migrants 
aged 18 to 30, as part of the EU-funded ‘Pathways to Work’ project. According to the report, 
the young migrants who took part in the surveys identified some of the barriers they encoun-
tered as competition, bureaucratic procedures, recognition of qualifications, individual ex-
pectations, communication and social skills and access to information on workers’ rights.  

The young migrants involved came from the older Member States (EU 15: 8.6%), the 
2004 and 2007 Accession States (EU12: 63.8%) and from outside the EU (27.6%). All par-
ticipants expressed a need for and an interest in training programmes and indicated that they 
believed appropriate training would help them upgrade their employment level. Participants 
also perceived training as a lifelong process and as a way to develop their careers and sustain 
employment. Of the questionnaire respondents in Ireland: 50.8% came on their own to Ire-
land while 37% arrived with their partners and 12.2% came with their children; 62.9% of the 
participants had undertaken training previously; 79.5% were in employment with 63.2% in 
regular full time employment; 49.4% of the respondents cited economic reasons as the rea-
son for their decision to emigrate; 63.6% of immigrants surveyed intended staying in Ireland; 
but 17.9% were dissatisfied with their jobs.117 

The Protection of Young Persons (Employment) Act 1996 is designed to protect the 
health of young workers and ensure that work carried out during school years does not put 
young people's education at risk. The Act sets minimum age limits for employment, rest 
intervals and maximum working hours and prohibits the employment of anyone under 18 on 
late night work. The Act also requires employers to keep specified records for workers under 
18.118 
  

                                                      
117  http://www.immigrantcouncil.ie/images/stories/documents/4010_Pathways_to_Work-07.05.10.pdf  
118  For further detail see: 

http://www.employmentrights.ie/en/media/protection%20of%20young%20persons%20employment%20Act%201
996%20-%20Jan%202012.pdf  

http://www.immigrantcouncil.ie/images/stories/documents/4010_Pathways_to_Work-07.05.10.pdf
http://www.employmentrights.ie/en/media/protection%20of%20young%20persons%20employment%20Act%201996%20-%20Jan%202012.pdf
http://www.employmentrights.ie/en/media/protection%20of%20young%20persons%20employment%20Act%201996%20-%20Jan%202012.pdf
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Chapter VII 
Application of Transitional Measures  

1. TRANSITIONAL MEASURES IMPOSED ON EU-8 MEMBER STATES BY EU-15 
MEMBER STATES AND SITUATION IN MALTA AND CYPRUS 

Ireland did not impose transitional measures in respect of workers from the EU-8 Member 
States.  

2. TRANSITIONAL MEASURES IMPOSED ON WORKERS FROM BULGARIA AND 
ROMANIA 

Prior to the accession of Bulgaria and Romania, the Irish Government decided to require 
Bulgarian and Romanian citizens to obtain work permits under the Employment Permit Acts 
2003-2006. This requirement did not apply to workers who had already been resident in Irel-
and for 12 months prior to accession, spouses of EU nationals who did not need an employ-
ment permit, self-employed persons resident in the State, resident students working less than 
20 hours a week, or those explicitly permitted to reside and work in the State without a per-
mit. Preference was given to Bulgarian and Romanian applicants over non-EEA nationals in 
the issuance of work permits and from 20 February 2012, Romanian and Bulgarian nationals 
in Ireland, who are the parents of an Irish citizen child, residing in Ireland, did not need an 
employment permit.  

On 20 July 2012 the Department of Jobs, Enterprise and Innovation announced that the 
Government had decided to bring forward the date for the restrictions on Romanian and Bul-
garian nationals access to the Irish labour market to be dropped with effect from 1 January 
2012.119 The restrictions were previously due to expire on 1 January 2014. 

3. TRANSITIONAL MEASURES IMPOSED ON WORKERS FROM CROATIA 

On 1 July 2013, the European Union (Accession of the Republic of Croatia) (Access to the 
Labour Market) Act 2013120 entered into force, providing full access to the labour market to 
Croatian nationals without the need to apply for an employment permit. Additionally, section 
2(2) of the Act ensures that the family members of Croatian workers have the same entitle-
ments as the family members of other EU workers. 
  

                                                      
119 http://www.djei.ie/press/2012/20120720a.htm  
120 http://www.oireachtas.ie/documents/bills28/acts/2013/a2113d.pdf  

http://www.djei.ie/press/2012/20120720a.htm
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Chapter VIII 
Miscellaneous  

RELATIONSHIP BETWEEN REGULATION 1408/71-883/04 AND ART 45 TFEU AND 
REGULATION 1612/68 (NOW 492/2011) 

In previous reports, it was stated that it had not been possible to identify any concrete cases 
where the relationship between Regulation 883/04 and the equality rules in Regulation 
492/2011 (previously 1612/68) has been in issue. In the past, there were concerns relating to 
the habitual residence condition necessary for obtaining certain social assistance/welfare 
payments. However, the Department of Social Protection has made clear the distinction be-
tween payments caught by Regulation 883/04 regime which (with certain exceptions) are 
payable by the Member State of employment and social welfare payments which are caught 
by Regulation 492/11, with the effect that the habitual residence condition cannot apply to 
frontier workers or others benefiting from free movement provisions. 

In its Guidelines on Social Insurance and EC Regulation, the Department of Social Pro-
tection includes a section on the scope of Regulation 883/04.121 However, whilst a previous 
version of these guidelines addressed the position of those who fall outside the reach of the 
Regulation, the present guidelines do not. The previous guidelines, which may still be of 
relevance, stated that persons seeking social assistance and family members and survivors, 
who cannot rely on the Regulation where the benefit applies exclusively to the employed 
person, fall outside the scope of the Regulation. 

A number of points were also made in relation to the regime under Article 45 TFEU and 
the Regulation 492/2011 (previously 1612/68) regime. First, Article 7(2) of Regulation 
1612/68 does not benefit workers who are Irish nationals (see Joined Cases 35/82 & 36/82 
Morson and Jhanjan). Second, the person concerned must be a worker according to the defi-
nitions set out in ECJ case law. It was pointed out that a worker as thus defined is not neces-
sarily the same as a person within the scope of Regulation 883/2004. Third, the worker must 
have employment in Ireland, which excludes job seekers. It was recognised that there are a 
number of Community law exceptions to the requirement to be employed. Fourth, family 
members would receive benefits under Article 7(2) only where this involved a social advan-
tage pertaining to the employed person. In contrast to the test to be applied when determin-
ing the rights of family members and survivors under Regulation 883/2004, the employed 
person must actually support the family members in question. Family members would not 
benefit from the derived right where the worker is an Irish national or a non-EEA national. 
Finally, the benefit must be a social advantage as defined by the Court of Justice.  

It is clearly recognised that social welfare benefits such as Child Benefit and One Parent 
Family Benefit falling within the scope of family benefits under Regulation 883/04 may not 
be subject to the Habitual Residence Condition. This exemption does not apply to other 
benefits within the scope of the Regulation which may be subject to such a condition, such as 
Job Seeker’s Allowance. In 2012, Ireland paid €13 million in child benefit to parents living 
in Ireland in relation to non-resident children.122 According to the Minister for Social Protec-

                                                      
121  http://www.welfare.ie/en/Pages/Euguide.aspx 
122  This figure was offered by the Minister for Social Protection in reply to a question from another T.D. See 

http://www.kildarestreet.com/wrans/?id=2013-01-16a.1233 

http://www.welfare.ie/en/Pages/Euguide.aspx
http://www.kildarestreet.com/wrans/?id=2013-01-16a.1233
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tion, this represented a 36% decrease on 2008 when such costs peaked. Currently, the total 
number of people currently being paid child benefit in respect of children who are resident in 
other EU States is 4842, with payment being made in respect of 7692 children.123 A break-
down by country of origin or residence of the children is not available. The Minister for So-
cial Protection has stated that she has raised the issue with the Commission and the Council 
of Ministers. At a June 2011 Council of Ministers meeting, the Minister called on the Com-
mission to carry out an impact assessment on the effect of EU Regulations on Social Welfare 
for EU workers on national welfare systems. In early 2011, the Irish government considered 
having the cost of living in a particular Member State of the children’s residence be reflected 
in the amount of child benefit paid, so that children residing in countries with a lower cost of 
living would receive a lesser amount of child benefit than a child who lives in a country with 
a higher cost of living. However, this proposal has not been given effect to. 

2.  RELATIONSHIP BETWEEN THE RULES OF DIRECTIVE 2004/38 AND REGULATION 
1612/68 (NOW 492/2011) FOR FRONTIER WORKERS  

The relationship between the rules of Directive 2004/38 and Regulation 492/2011 (previ-
ously Regulation 1612/68) as regards frontier workers has not been addressed in case law or 
in official documentation. 

Frontier workers moving in and out of the State on a daily basis would not seem to be 
regarded as ‘resident’ within the meaning of the 2004 Directive or the 2006 Regulations. As 
far as the application of the non-discrimination rule is concerned, the rights of a frontier 
worker derive from his or her status as a worker coming from another EU Member State and 
resident there, rather than as a resident of the Member State of employment. However, as 
discussed in Chapter IV, the High Court has referred two questions to the Court of Justice 
regarding the payment of illness benefit to a frontier worker.124 

3.  EXISTING POLICIES, LEGISLATION AND PRACTICES OF A GENERAL NATURE THAT 
HAVE A CLEAR IMPACT ON FREE MOVEMENT OF EU WORKERS 

3.1.  Integration measures 

No policy for the integration of EU nationals specifically exists in Ireland. However, an 
emerging national integration policy covers the integration of immigrants generally. This 
policy is visible in policy documents including the National Plan for Social Inclusion 2007-
2016 and the Programme for Government 2011-2016, both of which emphasise the impor-
tance as well as the challenge the goal of integration represents.125 

The Office for the Promotion of Migrant Integration (OPMI) within the Department of 
Justice is the body responsible for the promotion and coordination of integration measures 

                                                      
123  http://www.nascireland.org/campaign-for-change/social-protection/pq-child-benefit-payments-outside-the-country/ 
124  Kelly v. Minister for Social Protection [2013] IEHC 260. 
125  The National Plan for Social Inclusion 2007-2016 is available at 

http://www.socialinclusion.ie/nationalactionplan2007.html; The Programme for Government is available at 
http://www.socialjustice.ie/content/programme-government-2011-2016-full-text 

http://www.nascireland.org/campaign-for-change/social-protection/pq-child-benefit-payments-outside-the-country/
http://www.socialinclusion.ie/nationalactionplan2007.html
http://www.socialjustice.ie/content/programme-government-2011-2016-full-text
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for legally resident immigrants in Ireland.126 OPMI has a cross-Departmental mandate to 
develop, lead and co-ordinate migrant integration policy across other Government Depart-
ments, agencies and services. OPMI provides funding to local authorities, sporting bodies 
and other national, regional and local organisations to promote the integration of immigrants. 
The 2013 budget allocation for OPMI is €2.502 million. However, OPMI’s budget has suf-
fered significant cuts since 2008 which has limited its ability to undertake new projects.127 

Specific integration strategies have been formulated in relation to certain areas. The In-
tercultural Education Strategy 2010-2015 was launched in September 2010 by the Depart-
ment of Education and Skills. In relation to health, the National Intercultural Health Strategy 
was launched in 2007. However, this Strategy finished at the end of 2012. The Health Ser-
vice Executive has stated that it is planning to undertake a review of the strategy.128 The 
Action Strategy for Integrated Workplaces was launched in 2008 (re-named the Workplace 
Diversity Initiative in 2009). This Initiative ‘developed skills within employer and business 
organisation to enable them to manage workplace diversity more effectively and to under-
stand how it benefited them’.129 This Strategy also finished in 2012. 

The Annual Monitoring Report on Integration 2012, published by the NGO the Integra-
tion Centre, suggests that there has been a significant increase in negative attitudes towards 
immigrants in Ireland in more recent years.130 The Report states that the economic recession 
and the rapid rise in unemployment in Ireland have potentially played a significant role in 
this change in attitudes. This Report also advocates an increase in funds for the OPMI and 
suggests that this office should have a more active role in the coordination of integration in 
Ireland through advising on policy and measures affecting the migrant population, and co-
ordinating dialogue between government departments, as well as between government de-
partments and migrant organisations.  

3.2.  Immigration policies for third-country nationals and the Union preference principle 

The Immigration, Residence and Protection Bill 2010 (first presented in 2008) aims to pro-
vide a legislative framework for immigration law in Ireland by replacing all current legisla-
tion with one piece of legislation. A ‘saver’ provision in the Bill makes it clear that the pro-
visions of the Bill do not affect any obligations of the State under any European act. As 
noted in Chapter II, the original Bill was withdrawn but the Minister for Justice has indicated 
his intention to publish a new Bill later this year.131 

                                                      
126  Further details available at http://www.integration.ie/website/omi/omiwebv6.nsf/page/index-en 
127  See The Integration Centre, Annual Monitoring Report on Integration 2012, p25 available at 

http://www.integrationcentre.ie/The-Integration-Centre.aspx 
128  Ibid at p48. 
129  The Final Report of the Initiative is available here- 

http://www.integration.ie/website/omi/omiwebv6.nsf/page/AXBN-99JM5217173712-en 
130  The Integration Centre, Annual Monitoring Report on Integration 2012, p75 available at 

http://www.integrationcentre.ie/The-Integration-Centre.aspx 
131  Chapter II, Section 4. 

http://www.integration.ie/website/omi/omiwebv6.nsf/page/index-en
http://www.integrationcentre.ie/The-Integration-Centre.aspx
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3.3.  Return of nationals to EU Member States 

The Reception and Integration Agency (RIA) is charged with assisting with the return of 
destitute citizens from EU-12 Member States.132 RIA is a functional unit of Irish Naturalisa-
tion and Immigration Service, a division of the Department of Justice and Equality which 
was directed to fulfil this task by a Government decision of 2 March 2004.  

RIA does not itself determine whether an individual is destitute. Instead, individuals are 
mainly assessed and referred to RIA by the Asylum Seeker and New Communities Unit 
(ASNCU) of the Department of Social Protection. Referrals can also be made from local 
community welfare officers and employment exchanges around the country, although this is 
uncommon. RIA does not accept referrals from Embassies, third party or NGO groups or 
from individuals themselves. 

RIA’s role entails providing voluntary transport for the individual back to their home 
state. 

If absolutely necessary, and subject to availability of accommodation, RIA will accom-
modate the person(s) concerned for one or two nights in its designated Dublin centre and 
provide them with transport home as soon as is practicable and cost efficient. Those who 
have previously availed of the scheme will not be repatriated a second time, while those who 
fail to take a flight arranged for them will not be offered a second flight. 

The number of return flights booked for citizens of the EU-12 States has decreased 
steadily over the past four years. 213 flights were booked in 2012,133 compared to 416 in 
2011, 548 in 2010, 664 in 2009 and 757 in 2008. These declining figures may reflect gener-
ally lower numbers of EU-12 nationals now in the State. As was the case in 2011, Romani-
ans represented the largest number of voluntary repatriations in 2012 with 52.6% of the total 
(112 flights) which is a minor decrease from last year, where they represented 57.7% of the 
total. Poles were the second most represented, as they were in 2011, with 14.6% (31 flights). 
The next three most represented states were Slovakia (8%), Latvia (7%) and the Czech Re-
public (7%). 

4. NATIONAL ORGANIZATIONS OR NON-JUDICIAL BODIES TO WHICH COMPLAINTS 
FOR VIOLATION OF COMMUNITY LAW CAN BE LAUNCHED 

In Ireland, there are a number of non-judicial procedures available to allow access to infor-
mation and resolve disputes between the public and the administration, including in situa-
tions involving alleged violations of EC law. Examples of such bodies include the Office of 
the Ombudsman, who investigates complaints from members of the public who feel that they 
have been unfairly treated by government departments, local authorities, health boards and 
certain other public bodies and the Equality Authority which provides information on dis-
crimination and also includes a legal section that can, at its discretion and where the case has 
strategic importance, provide free legal assistance to those making complaints of discrimina-
tion under the Employment Equality Act 1998 and the Equal Status Act 2000. 

                                                      
132  http://www.ria.gov.ie/en/RIA/Pages/Background 
133  RIA Annual Report 2012 available here- http://www.ria.gov.ie/en/RIA/Pages/RIA_Annual_Report_2012 
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http://www.ria.gov.ie/en/RIA/Pages/RIA_Annual_Report_2012


IRELAND 
 

47 
 

However, apart from SOLVIT, there is no fully-fledged complaints mechanism in Ire-
land which enables alleged violations of Community law to be properly addressed without 
the need to go to court or to EU institutions.  

Individuals can contact the Your Europe Advice Service, hosted by the European Com-
mission Representation in Ireland, to obtain practical and personalised advice in relation to 
their Community rights. A number of other law centres, in particular the Immigrant Council 
of Ireland, 134 also offer guidance on free movement issues. 

5. SEMINARS, REPORTS AND ARTICLES 

Hilkka Becker, ‘Family Reunification for Irish Citizens’, Immigrant Council of Ireland, 25 
March 2013 
This article discusses family reunification in Ireland, including the impact of Zambrano 
in Ireland and the situation of spouse of Irish nationals seeking to remain in the State. 

Hilkka Becker, Catherine Cosgrave and Melanie Labor, Family Reunification – A Barrier or 
Facilitator of Integration? Ireland Country Report, Immigrant Council of Ireland, Octo-
ber 2012 
This report outlines the current legislative and administrative policies/procedures govern-
ing applications for family reunification in Ireland, including applications for family 
members living overseas and in-country residence applications where family members 
may have met and formed family life in Ireland. It attempts to explore the impact of the 
process and application of family reunification on families when living in Ireland. 

Tineke Strik, Betty de Hart and Ellen Nissen, Family Reunification – A Barrier or Facilita-
tor of Integration? Transnational Report, Immigrant Council of Ireland, 07 March 2013,  
This study presents the outcome of a comparative study on the family reunification poli-
cies in six EU Member States (Austria, Germany, Netherlands, Portugal, UK and Ire-
land) and their impact on the family life of the residents of these Member States. 

Hilkka Becker and Siobhán Stack ‘Immigrants and the Law in Ireland’, Burren Law School 
2013, 04 May 2013  
This paper provides an overview of key issues in relation to family reunification in Ire-
land. 

The Irish Immigrant Support Centre, In From the Margins- Roma in Ireland: Addressing the 
Structural Discrimination of the Roma Community in Ireland, May 30 2013. 
This report offers a comprehensive examination of the discrimination the Roma commu-
nity experiences living in Ireland. The findings in the report are based on over two years 
of legal case work with members of the Roma community in Cork, as well as focus 
groups, interviews and questionnaires. The report looks at the legislative and policy 
frameworks in the EU and Ireland to examine their effectiveness in tackling discrimina-
tion and promoting equality. 

Jasper Dag Tjaden and Hilkka Becker (eds.) Access to Citizenship and its Impact on Immi-
grant Integration: Handbook for Ireland. 
This handbook discusses access to citizenship in Ireland including for EU citizens. 

  

                                                      
134  www.immigrantcouncil.ie. 
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Brendan O’ Connor, ‘Are the IRFU Rules on limiting the number of foreign players legal? 
An examination of national and EU law measures’ 30(13) Irish Law Times 194-196 
Considers the legality of the Irish Rugby Football Union’s (IRFU) rule that only one 
non-Irish eligible player can be under contract in each of the field positions across Lein-
ster, Munster and Ulster at any one time under restraint of trade and employment law and 
under the Treaty on the Functioning of the European Union art.45. 

Cormac Wilde, ‘Irish RFU limits non-Irish players: 6+5 all over again?’, Law in Sport (26 
April 2013) 
This article also discusses the IRFU rule and its impact on the freedom of movement of 
workers. 

Frances McGinnity, Emma Quinn, Gillian Kingston and Philip O’Connell, Annual Monitor-
ing Report on Integration 2012, The Integration Centre and ESRI (2012) 
This is the third in a series of annual Integration Monitors that measure migrant integra-
tion in four life domains: employment, education, social inclusion and active citizenship. 
The report also considers the issue of changing attitudes to immigrants in Ireland. 

Irish Centre for European Law, Seminar on Fundamental Rights Protection in the European 
Union 10 May 2013 
This conference was on the theme of fundamental rights protection in the European Un-
ion, with a particular focus on assessing the impact of the Charter of Fundamental Rights 
since its adoption, and on the EU’s accession to the European Convention on Human 
Rights. 

Family Reunification – a barrier or facilitator of integration? Family Reunification Project, 
14 February 2013 
The final conference of the familyreunification.eu project was held in Dublin in February 
2013. The panels involved presentations relating to the findings of the Family Reunifica-
tion Project, Family Reunification legislation and its impact on integration, EU law and 
Family Reunification practices of Member States and the Council of Europe and the Pro-
tection to the Right to Family Life. 
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