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Introduction  

 
See National Fiche 2012/2013. 

 

CHAPTER I – THE WORKER: ENTRY, RESIDENCE, DEPARTURE AND 
REMEDIES 

1. Transposition of provisions specific for workers 

1. 1. Art. 7(1)(a) of Directive 2004/38/CE 

All Union citizens have the right of residence on the Portuguese territory for a 
period longer than three months if they are workers or self-employed in Portugal 
[article 7(1)(a) of Law 37/2006, of 9 August]. 

1.2. Art. 7(3)(a) to (d) of Directive 2004/38/CE 
According to Article 7(3) of Law 37/2006, the Union citizen who no longer works 

or is self-employed retains the status of worker or self-employed person and, therefore, 
the right of residence, where he/she: (a) is temporarily unable to work as a result of an 
illness or accident; (b) is in duly recorded involuntary unemployment and has registered 
as a jobseeker with the Institute of Employment and Vocational Training; (c) embarks on 
vocational training, provided that this training is related to the previous employment, 
unless he/she is involuntary unemployed. 

 
1.3. Art. 8(3)(a) of Directive 2004/38/CE 
The Union citizens whose permanence in the national territory is longer than 

three months must register with the Town Hall of the residence area within thirty 
days after a period of time of three months from the date of entry in the national terri-
tory. A registration certificate is issued immediately, stating the name and the ad-
dress of the person registering and the date of registration. For the registration cer-
tificate to be issued it is required a valid identity card or passport, as well as a decla-
ration under compromise of honour that the applicant works on the Portuguese terri-
tory [Article 14(1) to (5) of Law 37/2006]. 

 
1.4. Art. 14 (4)(a) to (b) of Directive 2004/38/CE 
Without prejudice of the restrictions on the right of entry and the right of resi-

dence on grounds of public policy, public security or public health, an expulsion 
measure may in no case be adopted against Union citizens if they: (a) are workers or 
self-employed; (b) entered the Portuguese territory in order to seek employment and 
can provide evidence that they are continuing to seek employment [Article 9(4) of 
Law 37/2006].  

 
1.5. Art. 17 of Directive 2004/38/CE 
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The right of permanent residence in Portugal shall be enjoyed before comple-
tion of a continuous period of five years of residence by: (a) workers or self-
employed persons who have reached the age laid down by the Portuguese law for 
entitlement to an old age pension or who cease paid employment to take early re-
tirement, provided that they have been working in Portugal for at least the preceding 
twelve months and have resided in Portugal continuously for more than three years; 
(b) workers or self-employed persons who have resided continuously in Portugal for 
more than two years and stop working as a result of a permanent incapacity to work; 
(c) workers or self-employed persons who, after three years of continuous employ-
ment and residence in Portugal, work in an employed or self-employed capacity in 
another Member State, while retaining their place of residence in Portugal, where 
they return, as a rule, each day or at least once a week [Article 11(1) of Law 
37/2006]. 

For the purposes of entitlement to the rights referred to in points (a) and (b), pe-
riods of employment spent in the Member State in which the person concerned is 
working shall be regarded as having been spent in Portugal [Article 11(2) of Law 
37/2006]. Unemployment periods duly registered by the Institute of Employment and 
Vocational Training, periods of suspension of activities not imputable to the person 
and the absence or termination of work caused by illness or accident are considered 
as periods of employment [Article 11(3) of Law 37/2006]. 

The conditions regarding the length of residence and employment laid down in 
point (a) and the condition regarding the length of residence laid down in point (b) 
shall not apply if the worker's or the self-employed person's spouse or partner is a 
Portuguese national or has lost the Portuguese nationality by marriage [Article 11(4) 
of Law 37/2006]. 

For the purposes of entitlement to the rights referred to in point (a), if the 
worker has exercised a non paid employment for which is not recognized an old age 
pension, the age condition shall be deemed to have been met once the person con-
cerned has reached the age of 60 [Article 11(5) of Law 37/2006]. 

For the purposes of entitlement to the rights referred to in point (b), if the inca-
pacity is the result of an accident at work or an occupational disease entitling the 
person concerned to a benefit payable in full or in part by a Portuguese institution, no 
condition shall be imposed as to the length of residence [Article 11(6) of Law 
37/2006]. 

 
1.6. Art. 24(2) of Directive 2004/38/CE 
Article 20(1) of Law 37/2006 provides that Union citizens residing in the Por-

tuguese territory enjoy equal treatment with national citizens, without prejudice of 
the restrictions admitted by EU law. According to Article 20(3), by way of deroga-
tion, Portugal does not confer to Union citizens entitlement to benefits granted by the 
solidarity sub-system (non-contributory) during the first three months of residence or 
during a longer period if the Union citizen entered Portugal in order to seek a job on 
the basis of Article 9(4)(b). Neither does it grant, prior to acquisition of the right of 
permanent residence, scholarships, student loans or any other maintenance aid for 
studies, including vocational training, to persons other than workers, self-employed 
persons or persons who retain such status, as well as members of their families [Arti-
cle 20(4) and (5)]. 
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1.7. Judicial practice 

On 2 November 2011, the Coimbra Civil Court of Appeal (Tribunal da Relação 
de Coimbra), in a criminal case1, applied Article 27(1) and (2) of Law 37/2006, to 
sanction the expulsion of European citizens that were convicted to jail sentences. The 
Court considered that the EU citizenship of these persons prevented the application 
of the general legal framework foreseen in Decree-Law nº 244/98 concerning the 
expulsion of foreigners after they completed jail sentences in Portugal. 

On 12 July 2011, the Évora Civil Court of Appeal, in a case concerning an 
European arrest warrant request2, considered that the fact that a Romanian citizen did 
not registered her stay in Portugal after six years did not threaten her right to stay in 
the country (Articles 14 and 16 of Law n.º 37/2006, of 9 August).  

On 21 June 2012, the Supreme Court of Justice, also in a criminal case3, con-
sidered that the expulsion of European citizens could not be automatically enforced 
after the completion of a jail sentence in Portugal. According to Article 22(1) of Law 
n.º 37/2006, of 9 August, the “simple fact that a European citizen was sentenced to a 
jail penalty for drug trafficking does not justify the expulsion from the Portuguese 
territory, unless the latter is grounded in public order, public security or public health 
reasons”.  

1.8. Administrative practices 

Administrative practices are limited to implementing current legislation on the 
entry of Union citizens. 

1.9. Recent Legal Literature 

The entry, residence and departure of Union citizens is not a subject which 
arouses a great deal of interest amongst Portuguese scholars. These topics are cov-
ered in general terms by some textbooks on EU Law and certain monographs, re-
ferred to in Chapter XI of the Portuguese report of 2002/2003. The textbook which 
deals with such subject is Miguel Gorjão-Henriques, Direito da União (Eurpean Un-
ion Law) 6rd edition, Coimbra, 2010. See also Rui Moura Ramos, “Da Livre Circula-
ção de Pessoas à Cidadania Europeia”, in Marta Tavares de Almeida e Nuno Piçarra 
(ed.), 50 Anos do Tratado de Roma, Lisbon, 2007, and Nuno Piçarra, “O Tratado de 
Lisboa e o espaço de liberdade, segurança e justiça”, in Nuno Piçarra (org.), A União 
Europeia segundo o Tratado de Lisboa: aspectos gerais, Almedina, 2011. 

                                                      
1 Case n.º 24/10.0GAIDN.C1, available in www.dgsi.pt. 
2 Case n.º 90/11.0REVR, available in www.dgsi.pt. 
3 Case n.º 527/11.9JAPRT.P1.S1, available in www.dgsi.pt. 

http://www.dgsi.pt/
http://www.dgsi.pt/
http://www.dgsi.pt/
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2. Situation of jobseekers 

2.1. Legislation in force 

I. Union citizens have the right of residence on the Portuguese territory for 
a period of up to three months without any conditions or any formalities other 
than the requirement to hold a valid identity card or passport [Article 6(1) of 
Law 37/2006].  

Jobseekers whose stay is longer than three months must register in the Town Hall 
of the residence area within thirty days after a period of time of three months from the 
date of entry in Portugal [Article 14(1) of Law 37/2006]. For a registration certificate to 
be issued it is required a valid identity card or passport, as well as a declaration under 
compromise of honour that the applicant has sufficient resources for himself and his 
family members, as well as a sickness insurance, provided that this is required in the 
Member State of his nationality to Portuguese citizens [Article 7(1) (b) of Law 37/2006]. 
The notion of “sufficient resources” is defined by Article 2(f) of Law 37/2006 as fol-
lows: “the resources of the citizen should not be lower than the threshold below which 
the Portuguese State may grant social rights and supports to Portuguese nationals, taking 
into account the personal situation of the citizen concerned and, as the case may be, the 
situation of his/her family members”. 

However, article 9(4) of Law 37/2006 determines that, without prejudice of expul-
sions on grounds of public policy, public security or public health, an expulsion measure 
may in no case be adopted against Union citizens if they entered Portugal in order to 
seek employment and can provide evidence that they are continuing to seek employ-
ment. Thus, Portuguese law does not establish any time limit for the stay of the job-
seeker, which means that he can remain in Portugal as long as he can prove that he is 
seeking an employment and even if he does not prove to have “sufficient resources”. 
Therefore, Portuguese law seems to comply with the ECJ Antonissen ruling, which for-
bids Member States to expel a jobseeker that provides evidence that he is continuing to 
seek employment and have genuine chances of being engaged. 

 
II. Although Union citizens residing in the Portuguese territory enjoy equal treat-

ment to Portuguese nationals [article 20(1) of Law 37/2006], Article 20(3) of Law 
37/2006 states that jobseekers are not entitle to benefits of the solidarity sub-system. This 
is an exception to the principle of equal treatment linked to affiliation and payment of 
contributions to the social security sub-system (v. g. the unemployment benefit). Since 
the revocation of Law 50/88, of 19 April, on the allowance concerning the insertion of 
young people in active life, the Portuguese legal order does not foresee specifically tide-
over allowances for young people seeking their first employment or jobseekers’ allow-
ances similar to those discussed in ECJ cases Collins and Ioannidis. Persons in such 
conditions may, however, be entitled to allowances under Law 13/2003, of 21 May, on 
the social income for insertion («rendimento social de inserção»). This benefit has the 
scope of fostering integration in the labour market (Article 1 of Law 13/2003, of 21 
May). Therefore, notwithstanding article 20(3) of Law 37/2006, jobseekers who have 
established real links with Portugal can rely on the Treaty in order to receive a benefit of 
a financial nature intended to facilitate access to the labour market (see Vatsouras). That 
means that they may be entitled to the social income for insertion if they comply with 
Articles 6 and 7 of Law 13/2003, of 21 May. Amongst other things, if they are between 
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18 and 30, they have to registered as a jobseeker in their residence employment service 
for at least six months [Article 7(1)(a) of Law 13/2003, of 21 May]. In this case, after six 
months of job seeking, it seems to be beyond doubt the existence of a real link with the 
labour market (see Collins, n.º 70).  

2.2. Judicial practice 

An examination of the case-law databases of the Administrative Courts re-
vealed that in 2012/2013 there was no case-law involving jobseekers. 

2.3. Administrative practices 

According to the model of registration certificate for periods of residence in 
Portugal longer than three months approved by the Portaria 1334-D/2010, of 31th of 
September (execution regulation of the Law 37/2006), jobseekers must declare that 
they are “seeking their first job”. 

 
3. Other issues of concern 

  
We did not find any other issues of concern in Portugal related to the entry, 

residence, departure or remedies of workers.  
 

4. Free movement of Roma workers 
  

We did not find any issues of concern in Portugal in 2012/2013 related to the 
free movement of Roma workers.  
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CHAPTER II – MEMBERS OF THE FAMILY 

1. The definition of family members and the issue of reverse discrimination 

According to Article 2(e) of Law 37/2006 family members of a Union citizen 
are: (i) his/her spouse; (ii) the partner with whom the Union citizen lives in a de facto 
union constituted in accordance with national legislation, or with whom the Union 
citizen holds a permanent relationship duly certified by the competent authority of 
the Member State where he/she resides; (iii) the direct descendants who are under the 
age of 21 or who are dependants of the Union citizen, as well as of his/her spouse or 
partner as defined in point (ii); (iv) the dependant direct relatives in the ascending 
line and those of the spouse or partner as defined in point (ii). 

 
2. Entry and residence rights 
 
According to Article 4(2) of Law 37/2006, the family members of a Union citizen 

who are third-country nationals have the right to enter the Portuguese territory upon 
presentation of a valid passport. They are only submitted to visa requirements in accor-
dance with the EU provisions in force, but they benefit from every facility to obtain the 
necessary visas, which are issued free of charge and on the basis of a special accelerated 
procedure. 

Pursuant to Article 4(3) the family members of the Union citizen who are third-
country nationals and are submitted to visa requirement in accordance with EU norms 
have the right to enter the Portuguese territory without visa if they possess a valid resi-
dence card. In such a case, no entry stamp is placed on their passport. 

If such family members do not have the necessary travel documents or, if required, 
the necessary visas, they enjoy the possibility of obtaining the necessary documents or of 
having them brought to them within a reasonable period of time or of corroborating or 
proving by other means that they are covered by the right of free movement and resi-
dence [Article 4(4)]. 

According to Article 4(5), the member of the family of a Union citizen, who is a 
third-country national, must report his/her presence in the national territory in accor-
dance with the law on the entry, permanence, exit and expulsion of foreigners (Immigra-
tion Act). 

It follows that the family members of a Union citizen who are third country na-
tionals are not under the scope of the Immigration Act, except in the cases where the 
Law 37/2006 expressly refers to that Act (Law 23/2007 on the Entry, Residence, Depar-
ture and Expulsion of Foreigners), as e. g. it does its Article 4(5). 

Law 37/2006 does not provide that the right of a third-country national, who is ac-
companying or joining a Union citizen as a spouse, to enter and to reside in Portugal 
depends, in any circumstance, on the lawfully residence of this third-country national in 
another Member State when he/she moves to Portugal, accompanying or joining the 
Union citizen who is migrating or has migrated to Portugal. It follows that there is no 
legal pretext for the application of the Akrich judgement. In fact, this case has never been 
applied by the competent authorities. 
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The practice of the Portuguese authorities when issuing visas to third country-
family members of EU citizens moving to Portugal is fully consistent with the MRAX 
judgement. 

 
a) Right of residence for up to three months 
 
Concerning the right of residence for up to three months, Article 6(2) of Law 

37/2006 provides that family members in possession of a valid passport who are third-
country nationals and who accompany or join the Union citizen have such right in Por-
tugal without any other conditions or formalities. 

Article 7(2) of Law 37/2006 provides that family members who are third-country 
nationals, accompanying or joining a Union citizen, have the right of residence for more 
than three months on the Portuguese territory if such Union citizen meets one of the re-
quirements set forth by the above quoted Article 7(1)(a), (b) or (c): he/she is a worker or 
a self-employed person in Portugal; has sufficient resources for him/herself and his/her 
family members, as well as a sickness insurance, provided that this is required in the 
Member State of his/her nationality to the Portuguese citizens; is enrolled at a public or 
private educational establishment officially accredited, provided that he/she proves, by 
means of a declaration or by such equivalent means as he/she may choose, that he/she 
has sufficient financial resources for him/herself and his/her family members, as well as 
a sickness insurance, if this is required in the Member State of his/her nationality to the 
Portuguese citizens. 

 
b) Right of residence for more than three months 
 
i) Application for a residence card 
 
According to Article 15, the family members of the Union citizen who are third-

country nationals and whose planned period of residence in the Portuguese territory is 
for more than three months must apply for a residence card before the Serviço de Es-
trangeiros e Fronteiras [Aliens and Borders Service (ABS)] within thirty days after 
three months from the date of arrival. For the residence card to be issued, the presenta-
tion of the following documents is required: (a) a valid passport; (b) a document attesting 
the existence of a family relationship or the quality of partner as defined in Article 
2(e)(ii), quoted above; (c) the registration certificate of the Union citizen whom they are 
accompanying or joining in Portugal; (d) in cases falling under Article 2(e)(iii) and (iv) 
quoted above, documentary evidence that they are dependant of the Union citizen; (e) in 
cases falling under Article 3(2), a document issued by the competent authority in the 
country of origin or country from which they are arriving certifying that they are de-
pendants or members of the household of the Union citizen, or proof of the existence of 
serious health grounds which strictly require the personal care of the family member by 
the Union citizen. 

The residence card is issued no later than three months from the date on which the 
application was submitted. Such card is valid for five years from the date of issue or for 
the envisaged period of residence of the Union citizen, if this period is less than five 
years. The right of residence of these family members is not affected by (a) temporary 
absences not exceeding six consecutive months a year, (b) absences of a longer duration 
for compulsory military service or (c) one absence of a maximum of 12 consecutive 
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months for important reasons such as pregnancy and childbirth, serious illness, study or 
vocational training, or a posting in another Member State or a third country for profes-
sional reasons. 

Pursuant to Article 14(6) for the registration certificate to be issued to family 
members who are themselves Union citizens, the presentation of the following docu-
ments is required: (a) a valid identity card or passport; (b) a document attesting the exis-
tence of a family relationship or of the partner quality as defined in Article 2(e)(ii), if this 
relationship or quality do not result evident from the identity card or passport; (c) the 
registration certificate of the Union citizen whom they are accompanying or joining; (d) 
in cases falling under Article 2(e)(iii) and (iv) quoted above, documentary evidence that 
they are dependant of the Union citizen; (e) in cases falling under Article 3(2), a docu-
ment issued by the competent authority in the country of origin or country from which 
they are arriving certifying that they are dependants or members of the household of the 
Union citizen, or proof of the existence of serious health grounds which strictly require 
the personal care of the family member by the Union citizen. 

According to Article 17, the ABS shall issue a permanent residence card to the 
family members of a Union citizen jobseeker who are third-country nationals within 
three months from the submission of the application. Such application must be submitted 
before the residence card expires and must be accompanied by the presentation of the 
family member of a Union citizen’s residence card. 

 
ii) Right of permanent residence 
 
Concerning the right of permanent residence, Article 10(2) of Law 37/2006 states 

that the family members of the Union citizen who are third-country nationals and have 
legally resided with him/her in Portugal for a continuous period of five years benefit of 
such right. 

Continuity of residence shall not be affected by temporary absences not exceeding 
a total of six consecutive months a year, or by absences of a longer duration for compul-
sory military service, or by the absence of a maximum of 12 consecutive months for 
important reasons such as pregnancy and childbirth, serious illness, study or vocational 
training, or a posting in another Member State or a third country. The family members of 
the Union citizen who are third-country nationals and acquired a right of permanent 
residence in Portugal shall loose such right only through absence from its territory for a 
period exceeding two consecutive years [Article 10(4) and (5)]. 

Pursuant to Article 12(1) if the Union citizen worker or self-employed acquired the 
right of permanent residence in Portugal in accordance with Article 11 quoted above, 
his/her family members who are residing with him shall also have such right, irrespec-
tive of their nationality. If, however, the worker or self-employed Union citizen dies 
while still working but before acquiring the right of permanent residence in Portugal on 
the basis of Article 11, his/her family members who resided with him shall acquire the 
right of permanent residence in Portugal provided that they meet one of the following 
conditions: (a) the worker or self-employed Union citizen had resided continuously in 
the Portuguese territory for two years; (b) the death resulted from an accident at work or 
an occupational disease, in which case a minimum period of residence is not required; 
(c) the surviving spouse lost the Portuguese nationality following marriage to the worker 
or self-employed Union citizen [Article 12(2)]. 
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On the other hand, the family members who are third-country nationals and did 
not loose their right of residence following the Union citizen’s departure from Portugal 
or his/her death, as well as divorce, annulment of marriage or termination of de facto 
union, because they met the conditions set forth in Article 8(3): (a) they are workers or 
self-employed on the Portuguese territory; (b) they have sufficient resources for them-
selves and their family members, as well as a sickness insurance; (c) they are family 
members of a person who meets the conditions referred to in points (a) or (b), provided 
that the family has been constituted on the Portuguese territory], shall acquire the right of 
permanent residence after residing legally for a period of five consecutive years in Por-
tugal (Article 13). 

 
iii) Loss of the right of permanent residence  
 
According to Article 23(2) the family members of a Union citizen, irrespective of 

nationality, who have the right of permanent residence on Portuguese territory, may not 
be deported from it, except on serious grounds of public policy or public security. Before 
taking an expulsion decision on such grounds, the court shall take into account of con-
siderations such as: (i) how long the individual concerned has resided in the national 
territory, (ii) his/her age, (iii) state of health family and economic situation, (iv) social 
and cultural integration in Portugal and (v) extent of his/her links with the country of 
origin [Article 23(1)]. 

In order to ascertain whether the family members of the Union citizen who are 
third-country nationals represent a danger for public policy or public security, when 
issuing the correspondent residence card, the Portuguese competent authority (ABS) 
may, should it consider this essential, request the Member State of origin and, if need be, 
other Member States to provide information concerning any previous criminal records 
the person concerned may have. Such enquiries may not be made as a matter of routine 
[Article 22(4) and (5) and (6)] of Law 37/2006. 

Whatever the case, expiry of the passport with which the third-country national 
who is a family member of a Union citizen entered the Portuguese territory may not con-
stitute a ground for expulsion [Article 9(5)]. 

Finally, concerning public health grounds, diseases occurring after a three-month 
period from the arrival to Portugal may not constitute grounds for expulsion of family 
members who are third-country nationals from the Portuguese territory [Article 24(2)]. 

 
iv) Right to leave the Portuguese territory 
 
Article 5 of Law 37/2006 provides that, without prejudice to the provisions on 

travel documents applicable to national border controls, all family members of a Union 
citizen who are third-country nationals and who hold a valid passport (at least for all 
Member States and for countries through which the holder must pass when travelling 
between Member States) have the right to leave the Portuguese territory, without exit 
visa or equivalent formality.  

If they present a residence card no exit stamp is placed in their passport. 
 
3. Implications of the Metock judgement 
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Law 37/2006 does not oblige a national of a non-member State who is the spouse 
of a Union citizen residing in Portugal, but who does not possess Portuguese nationality, 
to have previously been lawfully resident in another Member State before arriving in 
Portugal, in order to benefit from the provisions set forth in that law. Moreover, the 
rights foreseen in Law 37/2006 are granted to a national of a non-member country who 
is the spouse of a Union citizen residing in Portugal whose nationality he does not pos-
sess and who accompanies or joins that Union citizen, irrespective of when and where 
their marriage took place and of how the national of a non-member country entered the 
country. 

 
4. Abuse of rights, i.e. marriages of conveniences and fraud 
 
Article 31 of Law 37/2006 states that the residence permits and other social rights 

granted by this law are refused and withdrawn in case of abuse of rights or fraud, such as 
marriages of convenience. 

5. Access to work 

According to Article 19 of Law 37/2006, irrespective of nationality, the family 
members of a Union citizen who have the right of residence or the right of permanent 
residence in Portugal are entitled to take up employment or self-employment. 

Article 20(1) and (2) provides that the family members of a Union citizen resid-
ing in Portugal who are third-country nationals enjoy equal treatment with the Por-
tuguese nationals, without prejudice of the restrictions admitted by EU law. 

6. The situation of family members of jobseekers  

The legal framework explained in point 1 is also applicable to family members 
of jobseekers.  That means that without prejudice of the restrictions on the right of 
entry and the right of residence on grounds of public policy, public security or public 
health, an expulsion measure may in no case be adopted against family members of 
jobseekers, if the jobseeker has entered the Portuguese territory in order to seek em-
ployment and can provide evidence that they is seeking employment [Article 9(4) of 
Law 37/2006]. 

Draft legislation, circulars 

The Law 37/2006 imposes the adoption by the Minister of Home Affairs of 
three execution regulations concerning Union citizens’ family members who are 
third country nationals: (1) an execution regulation laying down the model of a resi-
dence card for periods of residence in Portugal longer than three months [Article 
15(1)]; (2) an execution regulation laying down the model of a permanent residence 
card [Article 17(1)]; (3) an execution regulation laying down the costs concerning 
the issuing of such documents [Article 29(1)]. All these execution regulations were 
adopted in 2006 through the Portaria 1637/2006, of 22 September. 
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Judicial practice 

In an interim procedure, decided on 30 April 20094, the Tribunal Central Ad-
ministrativo Sul (Second Instance South Administrative Court) revoked a first in-
stance decision that refused an appeal against a decision of the Aliens and Borders 
Service (ABS) denying a residence card to a Brazilian national that married a Portu-
guese citizen. The ABS considered that the marriage was a scam as the couple did 
not live together and the Brazilian citizen was a prostitute. The Tribunal Central 
Administrativo declared that these facts were irrelevant and that any further investi-
gation would breach the right to the respect of private life foreseen in Article 26 of 
the Constitution.  

The first instance court final decision confirmed, however, the ABS decision. 
The Brazilian national then appealed to the Tribunal Central Administrativo Sul 
(Second Instance South Administrative Court) arguing that a refusal to grant a resi-
dence card based on a marriage of convenience could only be based on a judicial 
decision and not on an administrative body decision such as the ABS.  

In a decision of 17 December 20095, the Tribunal Central Administrativo con-
firmed the first instance court decision considering that Article 31(1) of Law 37/2006 
determines that residence rights should be refused in case of abuse of rights or fraud, 
such as marriages of convenience. This means that the law obliges the ABS to inves-
tigate into the private life of applicants for residence cards in order to prevent cases 
of fraud that could threaten public order and internal security.  

An examination of the case-law databases in 2012/2013 of the administrative 
courts revealed that on 24 February 2012, the Tribunal Central Administrativo Norte 
(Second Instance North Administrative Court) held again that the right to a residence 
card and family reunification does not apply in case of fraud6.  

The applicant was a third country national that obtained a residence card 
through a marriage with a Portuguese national. After obtaining a divorce, the appli-
cant married again with another third country national. The ABS denied both the 
request for a new residence card and to family reunification with his new wife with 
the argument that the marriage celebrated with the Portuguese national was a fraud. 
Based on the evidence brought to the case, the Court also qualified the latter as a 
marriage of convenience intended to obtain a residence permit in Portugal. 

Administrative practices 

Administrative practices during are limited to implementing current legislation. 
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afirmação de um direito fundamental ao reagrupamento familiar”, Revista de Direito 
Público, 1, 2, 2009, pp. 9 a 61  
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CHAPTER III – ACCESS TO EMPLOYMENT 

1. ACCESS TO EMPLOYMENT IN THE PRIVATE SECTOR 

1.1. Equal treatment in access to employment 

I. Pursuant to Article 20(1) of Law 37/2006, all Union citizens residing in the 
Portuguese territory enjoy equal treatment as Portuguese nationals, without prejudice 
of the restrictions admitted by EU law. The Portuguese Employment Law foresees 
the principle of equal treatment in access to employment.7 

Several acts governing a particular profession open it implicitly or explicitly to 
EU citizens.  

 
II. One especial case was that of the notaries. According to former Article 25 of 

the Notary Statute, approved by Decree-Law 26/2004, of 4 February, this profession 
was opened to individuals, regardless of nationality, that held a degree in Law or an 
equivalent qualification (for example an equivalent qualification in legal studies in 
another EU Member State). However, the Statute adopted a numerus clausus system, 
according to which the vacancies could only be fulfilled after an applicant had suc-
cessfully completed an admission exam and, after that, a period of training. For this 
reason, the Commission initiated an infringement procedure against Portugal before 
the Court of Justice on the ground that this system of access to the profession of no-
tary breached EU law, in particular Directive 2005/36/CE, of 7 of September, con-
cerning professional qualifications.  

Advocate-General Pedro Cruz, and after that the Court of Justice (case Euro-
pean Commission vs. Portuguese Republic, C-52/08, decision of 24th May 2011), 
considered that the Directive 2005/36/CE is not applicable to the activities of nota-
ries in Portugal, since they perform public duties.  

Nonetheless, the Portuguese Parliament (see Law 45/2010, of 3 September) au-
thorized the Government to change the Notary Statute in order to grant notaries al-
ready working in a EU Member State the right to establish and provide services in 
Portugal without the need to successfully complete an admission exam and, after 
that, a period of training in Portugal. Article 1-A(1)(c) of the Notary Statute (ap-
proved by Decree-Law 15/2011, of 15 of January) now states that notaries registered 
in another EU member state may work in Portugal as long as they fulfil the condi-
tions set forth in Statute.  

 
III. Also with a direct impact on equal treatment and access to employment of EU 

workers, the Memorandum of Understanding on Specific Economic Policy Condition-
ality agreed on 17 May 2011 between the Portuguese State and the Troika (European 
Central Bank, European Commission and International Monetary Fund) established the 
obligation of the Portuguese State of (i) “improving the recognition framework on pro-
fessional qualifications by adopting the remaining legislation complementing the Portu-
                                                      
7 Concerning this subject, the Resolution 13/2001 of the Portuguese Parliament approved the Convention 181 of 
ILO, which in its Article 5 prohibits the discrimination in the access to employment. 
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guese Law 9/2009 on the recognition of professional qualifications in compliance with 
the qualifications directive” and (ii) “adopt the law concerning professions not regulated 
by Parliament [Q3-2011] and present to Parliament the law for those regulated by Par-
liament [Q3-2011] to be approved by [Q1-2012]” (p. 5. 30).  

Concerning regulated professions, the Portuguese State was also obliged by the 
Memorandum to: (i) eliminate restrictions to the use of commercial communication (ad-
vertising) in regulated professions, as required by the Services Directive [Q3-2011] 
(5.31.); (ii) review and reduce the number of regulated professions and in particular 
eliminate reserves of activities on regulated professions that are no longer justified. 
Adopt the law for professions not regulated by Parliament [Q3-2011] and present to Par-
liament the law for those regulated by Parliament [Q3-2011] to be approved by [Q1-
2012] (5.32); (iii) adopt measures to liberalize the access and exercise of regulated pro-
fessions by professionals qualified and established in the European Union. Adopt the law 
for professions not regulated by Parliament [Q3-2011] and present to Parliament the law 
for those regulated by Parliament [Q3-2011] to be approved by [Q1-2012] (5.33.); (iv) 
further improve the functioning of the regulated professions sector (such as accountants, 
lawyers, notaries) by carrying out a comprehensive review of requirements (5.34.). 

Most of these international obligations were carried out through the approval of 
Decree-Law 92/2011, of 27 July, which creates a system of regulation of access to pro-
fessions. Its scope, according to its preamble, is to “simplify access to several profes-
sions through the elimination of mandatory training courses, professional qualification 
diplomas and professional licenses”. Article 3 states that “access to professions and pro-
fessional activities is free”. Restrictions or especial qualifications can only be legally 
required if there is a relevant public interest. That Decree-Law establishes a comprehen-
sive set of guidelines to allow restrictions of access to professions and creates a Com-
mission to oversee their fulfilment. Since its entry into force, several legal instruments 
regulating specific professions were already enacted (v. g. Law 42/2012, of 28 August, 
regarding the profession of Labour Safety Technicians. 

In what regards public professional associations (such as accountants, lawyers and 
notaries – there are fifteen of them in Portugal), on 19 April 2012, the Government ap-
proved a law proposal to present to Parliament adopting common rules in line with the 
goals set forth in the Memorandum, especially in what concerns the recognition of ac-
cess and exercise of regulated professions by professionals qualified and established in 
the European Union. This legal framework was finally approved through Law 2/2013, of 
10 January, establishing that: (i) the enrolment criteria in a public professional associa-
tion cannot be discriminatory on the basis of the nationality or the residence of the appli-
cant if the latter is a EU citizen [Article 25(3)]; (ii) professionals based in a EU Member 
State and exercising activities comparable to those performed by a regulated profession 
organized in Portugal as a public professional association may also exercise that activity 
occasionally in Portugal [Article 36(1)]; (iii) EU citizens are entitled to have their profes-
sional qualifications recognized and to enrol in public professional associations in Portu-
gal (Article 37). On this last subject, it is worth mentioning that Law 41/2012, of 28 Au-
gust, adopted the remaining rules foreseen in the qualifications directive and not covered 
by Law 9/2009, of 4 March.  

 
1.2. Language requirement 
There are no express legal provisions concerning linguistic abilities, but in 

practice it is often required those necessary for the proper fulfilment of the job duties. 
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For instance, for an airplane pilot employment in TAP – the Portuguese Airliner – 
both spoken and written Portuguese and English are demanded as enrolment criteria, 
as well as knowledge of aeronautical English (ICAO – level 4). 

 
 

2. ACCESS TO EMPLOYMENT IN THE PUBLIC SECTOR 

2.1. Nationality condition for access to positions in the public sector 

Pursuant to Article 47(2) of the Constitution of the Portuguese Republic (CPR), 
“Every citizen has an equal right to apply to the Public Administration, as a general rule 
by means of a competitive recruitment process”. However, Article 15(2) of the CPR 
restricts to Portuguese citizens the exercise of public functions that are not predomi-
nantly technical. That means that EU workers access to public sector employment, as a 
public official or an employee, is restricted to predominantly technical posts. On other 
words, the nationality requirement must be interpreted in the sense that applies exclu-
sively to public posts implying the exercise of public authority or sovereignty powers. 

Law 23/2004, of 22 June, that establishes the legal regime of the individual labour 
contract in the public sector, prohibits “activities that involve the direct exercise of au-
thority powers or the exercise of sovereignty powers” from being subject of a contract. 
Moreover, Law 12-A/2008, of 27 February, that establishes the general framework of 
access to positions in the public sector, sets out general requirements for admission to 
open competitions and recruitment to public sector posts, such as: (1) a minimum age of 
18 years; (2) completion of the mandatory vaccination laws; (3) physical and psycho-
logical capability; (4) absence of any impediment or ban from carrying out public func-
tions; (5) Portuguese nationality of the applicants, except when exempted by the Consti-
tution, by a specific legislation or by an international convention (Article 8). There is no 
express reference to the specific to EU law in any of these laws. 

Article 8 of Law 12-A/2008, of 27 February, revokes Article 29(2)(a) of the De-
cree-Law 204/98, which did not include any reference to the CPR. Therefore, in order to 
be compatible with Article 15(2) of the CRP, the nationality requirement foreseen in 
Article 8 must be interpreted in the sense that applies exclusively to public posts imply-
ing the exercise of authority or sovereignty powers. Only these can be reserved to Portu-
guese citizens. Beyond the posts specified in Article 15(3) of the CPR (e. g. President of 
the Republic, President of the Parliament, Prime Minister, President of the Supreme 
Courts), they include (1) Judicial Magistrates and Public Prosecutors (Article 33 of Law 
16/98, amended by Law 3/2000 of 20 Mars and by Decree-Law 11/2002, of 24 January), 
(2) Diplomatic Body (Article 10 of Decree-Law 40-A/98), (3) Police (Law 53/2007 of 
31 August, which approved the Organic Law on Public Security Force) and (4) Armed 
Forces (Law 174/99, of 21 September). 

Therefore, the Decree-Law 437/91 of 8th of November, as amended by Decree-
Law 414/98 and Decree-Law 411/99, concerning the legal regime for the nursing career, 
wrongfully establishes the Portuguese nationality as a condition to be admitted in the 
competition (Article 27). 

 
Judicial Practice 
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An examination of the case-law databases of the Administrative Courts revealed 

that in 2012/2013 there was no case-law pertaining to nationality condition for access to 
the public sector. 

Administrative practices 

Some competitions governing access to certain public sector careers or announce-
ments of open competitions often mention that applicants may be nationals of a Member 
State of the EU. This is the case, for example, of Article 22(1)(a) of Decree-Law 139-
A/90 (Career Statutes for nursery school, teachers for primary and secondary school 
levels), which expressly foresees EU citizens’ access to the teaching profession in State 
schools. In those cases where Portuguese legislation foreseeing specific public competi-
tions does not mention the requirement of nationality of the applicants, it should be in-
terpreted as opening the competition to both Portuguese and EU citizens. 

However, open public competitions usually repeat Article 8 of Law 12-A/2008, 
of 27 February, which demands, as an admission requirement, “the Portuguese na-
tionality of the applicants, except when exempted by the Constitution, by a specific 
legislation or by an international convention” [see, for instance the public job offer 
for a technical job in the Prison Services, published in the Official Journal (Diário da 
República) of 21 March 2012, p. 10412]. This is a clear case of a competition that 
should be open to both Portuguese and EU citizens, but where the announcement 
only expressly refers the Portuguese nationality. The lack of a direct reference to EU 
citizens may lead the administration to follow the interpretation that the post is re-
served to Portuguese nationals. 

2.2. Language requirement 

EU citizens are required to prove their knowledge of the Portuguese language 
in applications for teaching positions in pre-school, primary and secondary education 
(Portaria 967/2009, of 25 of August). These skills are verified by the competent au-
thorities (Centro de Avaliação do Português como Língua Estrangeira) as part of the 
procedure for the recognition of professional qualifications (Article 48 of Law 
9/2009, of 4 of March, and Despacho 22238/2009, of 22 of September, published in 
Diário da República, of 7 of October 2009, approving the regime of the Portuguese 
exams). 

For other competitions, there are no express legal previsions concerning lin-
guistic abilities, although some demand foreign linguistic knowledge for the proper 
fulfillment of the job duties. For instance, the public job offer for a technical job in 
the Portuguese Environmental Agency, published in the Official Journal (Diário da 
República), of 21 April 2011, p. 18018, mentions proficiency in the English language 
as a preferential admission requirement. 

 



PORTUGAL 
 

19 
 

2.3.Recognition of professional experience for the purposes of access to pub-
lic sector 

As a rule professional experience does not constitute a formal requirement for 
access to the public sector in Portugal. Competition notices cannot stipulate that pre-
vious experience is necessary when it is not a legal requirement for the post. Never-
theless, professional experience is usually taken into consideration in the evaluation 
of the applications.  

Article 51(2) of Law 12-A/2008 of 27 February allows public competitions for 
the access to a public post to admit the application of a person who does not have the 
required qualifications, but has enough professional experience for that post. The 
competition board has the power to decide whether this training and experience is 
appropriate for the career, category and area of activity in question. Moreover, Arti-
cle 53(2)(a) of Law 12-A/2008 of 27 February, determines that the selection of can-
didates for public posts can be made through a curricular evaluation. Finally, profes-
sional experience is also taken into account in the case of recruitment for middle 
management posts (Article 20 of Law 2/2004, of 15 of January).  

None of the mentioned rules considers specifically the case of professional experi-
ence and seniority obtained in another Member State. However, the interpretation of 
such rules according to EU law imposes taking into account the professional experience 
and seniority achieved in another Member State for those purposes. The administrative 
practice follows this path. 

Until recently, the number of citizens of another Member States working in the 
Portuguese public sector was very tiny, and no real questions on this subject arose. In the 
last years things have changed. Nowadays, there are a large number of Spanish doctors 
and nurses working in the public hospitals and centres of the National Health Service. In 
the absence of specific legislation taking into account professional experience and sen-
iority acquired in another Member State, it is plausible that the number of administrative 
and judicial controversies on this subject may become significant. 

In any case, the absence of a specific legislation on this matter does not release the 
Portuguese administration from the obligation of taking into account the professional 
experience and seniority acquired in another Member State, as imposed by EU law. 
Without prejudice of the adoption of legislation on this specific point, the use of admin-
istrative circulars and instructions could contribute to achieve such a result. 

Obviously, Article 20(1) of Law 37/2006, providing that all Union citizens resid-
ing in Portugal on the basis of this Act enjoy equal treatment with the Portuguese nation-
als, strengthens the obligation for the Portuguese State to take into account the profes-
sional experience and seniority acquired in another Member State in conditions equiva-
lent to those it takes into account professional experience and seniority acquired in Por-
tugal. Every exception must be justified on mandatory requirements of general interest 
and must comply with the principle of proportionality. 

 
3. Other aspects of access to employment 
 
Article 44 of Law 12-A/2008, of 27 February, requires that applicants for the 

career of “Técnico Superior” must have a university degree. Although the law does 
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not mention it specifically, degrees obtained in any Member State are recognized as 
valid in the competitions opened for the posts in this career. 

In 2012/2013, budget cuts severally restricted access to the public sector in Por-
tugal. During this period, the vast majority of competitions were opened only to ap-
plicants having already a permanent work relation with the Portuguese State. These 
internal competitions do not allow applications from public servants based in other 
Member States. 

Case Law 

An examination of the pertinent databases revealed that in 2012/2013 there was no 
case law on this matter. 

 
Administrative Practices 
 
Competitions that give access to a training or to a post in the public sector are 

very common in fields that are not open to the EU citizens, such as police forces and 
judicial bodies. 

Due to the fact that the fields of activity of the public sector opened to EU citi-
zens are predominantly technical (mainly, teachers for primary and secondary school 
levels), Portuguese authorities generally take into consideration the principle of the 
Burbaud judgement, according to which a EU worker who is already fully qualified 
in the field of activity concerned does not have to participate in a competition proce-
dure which gives access to a training and afterwards to a post in the public sector. 

Recent legal literature 

Paulo Veiga e Moura e Cátia Arrimar, Os novos regimes de vinculação, de carreiras e 
de remunerações dos trabalhadores da administração pública: comentário à Lei nº 12-
A/2008, de 27 de Fevereiro, Coimbra Editora, Coimbra, 2008 
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CHAPTER IV – EQUALITY OF TREATMENT ON THE BASIS OF 
NATIONALITY 

1. Working conditions – direct and indirect discriminations  

1.1. Legislation in force 

According to Article 13 (“Principle of equality”) of the CPR, “(1) Every citizen 
shall possess the same social dignity and shall be equal before the law”, and that “(2) 
No one shall be privileged, favoured, prejudiced, deprived of any right or exempted 
from any duty on the basis of ancestry, sex, race, language, place of origin, religion, 
political or ideological beliefs, education, economic situation, social circumstances 
or sexual orientation.” 

According to Article 15 (“Aliens, stateless persons, European citizens”) of the 
CPR, “(1) foreigners and stateless persons who fund themselves or who reside in Portu-
gal shall enjoy the same rights and be subject to the same duties as Portuguese citizens.” 
In principle, equality extends to all rights, and not just those guaranteed by the CPR, but 
also those enshrined in ordinary legislation. That means that a European citizen residing 
in Portugal has the same rights of a Portuguese citizen. 

The principle of equality is not absolute, since Article 15(2) of the CPR provides 
exceptions and allows the law to establish others: “Political rights, the exercise of public 
offices that are not predominantly technical in nature, and the rights that this Constitution 
and the law reserve exclusively to Portuguese citizens shall be excepted from the provi-
sions of the previous paragraph.” 

However, Article 15(3) provides that, in conditions of reciprocity, the citizens 
of the Portuguese-speaking States with permanent residence in Portugal enjoy rights 
not conferred to aliens, except the access to the position of President of the Republic, 
President of the Assembly of the Republic, Prime Minister, Presidents of the Su-
preme Courts and to the service in the armed forces and the diplomatic career. 

Article 15(4) foresees that, provided that there is reciprocity, the law may con-
fer upon aliens who reside in the national territory the right to vote for, and to stand 
for election as, members of the organs of local authorities. According to Article 
15(5), the law may also confer upon citizens of the Member States of the EU, who 
reside in Portugal, the right to vote for, and to stand for election as, Members of the 
European Parliament. 

Finally, the CPR itself defines the conditions under which legislative acts may ex-
clude foreign citizens from enjoying certain rights and thus establish legal exceptions to 
the principle of equality. Such exceptions may only be set by a law approved by the Par-
liament (and not by the Government). They do not cover the rights which cannot be sus-
pended even in a curfew or state of emergency (Article 19 of the CPR). Any legal clause 
which reserves a certain right for the Portuguese must be objectively justified by the 
safeguard of an interest or right which is constitutionally protected and be necessary for 
such a purpose8. Any restriction must be explicitly foreseen in the CPR and be limited to 
                                                      
8 In this sense see Order 72/2002 of the Constitutional Court, dated 20th of February 2002 (case nr 769/99), 
Official Journal I Series-A, no. 62 of 14 March, 2002, p. 2318, and jurisprudence quoted therein. 
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what is necessary for pursuing a constitutionally relevant interest, leaving the basic nu-
cleus of the right in question untouched; 

Pursuant to Article 15(3) to (5), several legislative acts allow the foreign citi-
zens residents in Portugal to exercise some political rights, namely: (i) The right to 
petition to defend their rights and legally-protected interests (Article 4, Law 43/90, as 
amended by Laws 6/93 and 15/2003); (ii) The right to form associations to represent 
their interests (Law 115/99); (iii) The right to take part in a local referendum, on a 
reciprocal basis (Article 35 of Framework Law 4/2000). 

The new Labour Code (Law 7/2009) follows the solutions already foreseen by 
Law 99/2003 mentioned in other reports. It continues to ensure equal treatment regard-
ing access to employment, vocational training, promotion and working conditions, and 
prohibits discriminations on the grounds of nationality (Article 24). Moreover, employ-
ers are expressly prohibited from any form of discrimination (Article 25), and the worker 
or applicant who is the victim of a discriminatory act is entitled to compensation for ma-
terial and moral damages (Article 28). Some special provisions on the work of foreign 
citizens in Portugal, such as those foreseeing the written form for the labour contract and 
the obligation to inform the authorities of an employment contract signed with a foreign 
citizen, are not applicable to EU workers (Article 5). 

A mention should also be made to the Law 18/2004, of 11 May, which transposes 
the Directive 2000/43/CE implementing the principle of equal treatment between per-
sons irrespective of racial or ethnic origins, and establishes a legal framework for com-
bating direct or indirect discrimination on the grounds of racial or ethnic origin. This Act 
completes and strengthens Law 134/99, of 28 of August, which bans and punishes, 
namely with fines, discriminatory practices, such as refusing to hire a worker solely for 
reasons of race, colour, family background, ethnic origin or nationality, or refusing or 
restricting access or exercising basic rights and economic and social rights (access to 
housing, health, education) for the same reasons. 

1.2. Judicial practice 

Our examination of case-law databases and collections available revealed that 
in 2012/2013 there is no case-law pertaining to equal treatment of EU workers. 

 
Specific issue: Working Conditions in the public sector 
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Law 59/2008, of 11 September, which approved the public sector work 
contract regime, ensures to all workers an equal treatment regarding access to 
employment, vocational training, promotion and working conditions, and 
prohibits discriminations on the grounds of nationality (Articles 13 and 14). 
Moreover, employers are expressly prohibited from any form of discrimination 
(Article 14), and the worker or applicant who is submitted to a discriminatory 
act is entitled to compensation for material and moral damages (Article 17). 
Moreover, according to Law 12-A/2008, of 27 February, working conditions 
are not determined on the basis of professional experience and/or length of 
service. Changes to pay grades are linked to the assessment of the worker’s 
performance (Articles 47 and 48). 

2. Social and tax advantages 

2.1. General Situation as laid down in Article 7(2) of Regulation 1612/68 

a) Legislation in force 

Law 18/2004, of 11 May, implements the principle of equal treatment between 
persons irrespective of racial or ethnic origins. This law applies to the public and private 
sectors in relation to social protection, including social security and health care, social 
advantages, education and access to and supply of goods and services available to the 
public, including housing. 

Article 20(1) of Law 37/2006 also provides that Union citizens residing in the Por-
tuguese territory enjoy equal treatment as national citizens, without prejudice of the re-
strictions admitted by EU law. According to Article 20(3), by way of derogation, Portu-
gal does not confer to Union citizens entitlement to benefits granted by the solidarity 
sub-system (non-contributory) during the first three months of residence or during a 
longer period if the Union citizen entered in Portugal in order to seek a job on the basis 
of Article 9(4)(b). Neither does it grant, prior to acquisition of the right of permanent 
residence, scholarships, student loans or any other maintenance aid for studies, including 
vocational training, to persons other than workers, self-employed persons, persons who 
retain such status and members of their families [Article 20(4) and (5)]. 

The Decree-Law 220/2006, of 3 November, establishes a system of unemployment 
protection for the employees, but in its Article 8 demands for the attribution of the un-
employment benefit that the worker (i) had a labour contract and (ii) resides in the na-
tional territory.  

In the field of social security, Law 4/2007 (Framework Law of Social Security), of 
16 January establishes the principle of non-discrimination on the grounds of nationality 
of the beneficiaries of the systems of social protection, subject to residence and reciproc-
ity requirements. However, Article 2(2) of Law 232/2005, of 29 December, establishes 
that the supplementary benefit for elderly persons can only be granted to Portuguese 
nationals over 65 that lived in the country for at least 6 years and had no right to a pen-
sion because they did not meet the income condition. EU nationals can only apply to that 
supplement if they already benefit from an old age, survivors or equivalent pension or 
from a monthly benefit for life. 
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b) Judicial practice 

Our examination of case-law databases and collections available revealed that 
in 2012-2013 there is no case-law pertaining to equal treatment of EU workers in 
what concerns social and tax advantages. 

c) Administrative Practices 

Some local authorities, namely the cities of Famalicão and Salvaterra de 
Magos, applied a provision of the Decree-Law 797/76, of 6 of November, 
which granted the right to enter a competition for a house subsidized by the 
State only to Portuguese citizens that do not have a proper house and wanted to 
live in those cities (see newspaper Público of 22 Abril 2010, p. 12). EU 
citizens who wanted to apply could not participate in these competitions. This 
obviously infringes the non-discrimination principle foreseen in the Treaties. 

2.2. Specific issue: the situation of jobseekers 
 
Article 20(3) of Law 37/2006 states that jobseekers do not enjoy entitlement to the 

benefits of the solidarity sub-system. However, as seen above in I.2.1., it does not mean 
that persons in such conditions cannot receive allowances under Law 13/2003 of 21 May 
on the social income for insertion, as amended by Law 45/2005 of 29 August. 
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CHAPTER V – OTHER OBSTACLES TO FREE MOVEMENT OF 
WORKERS 

We did not found any other obstacles to free movement of workers in 
Portugal in 2012/2013. 

 

CHAPTER VI – SPECIFIC ISSUES 

 
1. Frontier Workers (other than social security issues) 

 
I. The Decree-Law 264/93, of 30 July, established a car tax exemption regime 

applicable to the transference to Portugal of vehicles from another Member State and 
the regime of temporary admission of vehicles registered in other Member States. 

Article 1 established an exemption from car tax granted to vehicles for private 
use of non-resident persons in regime of temporary admission proceeding from other 
Member States. The application of this exemption regime was dependent on the fol-
lowing conditions: (i) The vehicle should be registered in the name of a person which 
is neither established nor resident in the Portuguese territory; (ii) The vehicle should 
be introduced in Portugal by its owner or legal holder; (iii) The use of the vehicle 
should be for particular aims; (iv) The vehicle documents should be presented. 

Article 1(5) considered as resident the person who: (i) remained in the national 
territory during periods of time equal or superior to 180 days, consecutive or interpo-
lated, for each calendar year; (ii) exercised a remunerated professional activity or 
possess a residence permit in the Portuguese territory. Thus, the vehicles temporarily 
admitted could only remain in the Portuguese territory during a period of 180 days in 
the course of a calendar year. 

Article 8 of the Decree-Law 264/93 provided also that a person who exercises a 
professional activity in Portugal could not use a vehicle with a foreign registration 
number. 

In the course of 2007 and 2008 several Spanish workers, especially doctors and 
nurses working in Portuguese hospitals, were fined for using vehicles with Spanish 
registration number in their daily displacement to their working place. According to 
Decree-Law 264/93, such workers could not benefit from the regime of temporary 
admission because they are exercising a professional activity in Portugal, and so they 
were subject to the fines foreseen in Article 35 of the Decree -Law 376-A/89, of 25 
October. In order to remove this obstacle to the free movement of Spanish workers, 
Law 22-A/2007, of 29 June, extended the exemption regime benefit to cross-border 
workers residing in Spain who move daily to their working place from an “adjacent 
locality” in Spain. 
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However, the interpretation of this new provision and in particular the term 
“adjacent” was not clear. Because of that, several Spanish cross-border workers con-
tinued to be fined. 

Subsequently, Article 66 of the Budget Law for 2008, approved in 31 Decem-
ber 2007, defined “adjacent locality” as a locality within 60 Km from the border. 
However, this provision did not cover all Spanish cross-border workers who reside 
beyond that limit and circulate in Portugal with vehicles registered in Spain. There-
fore, Law 44/2008, of 27 of August, amended Law 22-A/2007, of 29 June, and ex-
tended the exemption regime to all cross-border workers residing in Spain who move 
daily to their working places in Portugal. The 60 Km limit was abandoned, which 
means that the exemption regime now covers any cross-border workers residing in 
Spain, with effects from 1 July 2007. 

 
II. Also with direct connexion with frontier workers was the decision of the 

Portuguese government to toll some highways that were cost free. This decision cre-
ated some exemptions (for the first ten utilizations in any given month) and discounts 
(15%) for residents of the area of the highways (Resolution of the Council of Minis-
ters n.º 75/2010, of 9 September). The decision was very criticised in the media be-
cause it created a burdensome payment method for non-residents in Portugal9.   

The Commission opened an infringement procedure against Portugal because it 
considered that the exemptions, as well as the payment methods, were discriminatory 
against non-residents in Portugal and violated the "Eurovignette" Directive (Direc-
tive 2006/38/EC of the European Parliament and of the Council of 17 May 2006, on 
the charging of heavy goods vehicles for the use of certain infrastructures).  

From 1 October 2012, the Portuguese government revoked the exemptions for 
residents and created new electronic toll payment methods for non-residents in Por-
tugal. For that reason, on March 21 2013, the Commission declared that it was clos-
ing the infringement procedure because it considered these measures as non-
discriminatory. 

 
 
2. Sportsmen/sportswomen 
 
2.1. Legislation in Force 
 
Sports are organized in Portugal within the general framework of the Law on 

Physical Activities and Sports – Law 5/2007, of 16 of January – and, specifically, in the 
Decree-Law n.º 248-B/2008, of 31 of December, that develops the framework law. Ac-
cording to Article 2 of 5/2007, of 16 of January, (Principles of universality and of equal-
ity), everyone has a right to physical activity and sport, regardless of their origins, sex, 
race, ethnicity, language, territory of origin, religion, political or ideological beliefs, edu-
cation, economic situation, social conditions or sexual orientation. 

Article 48(2) of Decree-Law 144/93, of 26 of April, established that individual 
sports could only be practiced in Portugal by Portuguese citizens. This very strict regime 

                                                      
9 See for instance, the critics from the President of Galicia (a borther region in the north of Portugal)  
in  http://www.dn.pt/inicio/portugal/interior.aspx?content_id=1833204. 
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was revoked by Article 62(2) of Decree-Law 248-B/2008, which now establishes that, in 
individual sports, national titles can only be granted to Portuguese citizens.  

 
2.2. Administrative Practices  
 
I. Concerning professional and non-professional sports, there are some federations 

regulations that still discriminate against Union citizens. 
The most relevant case was Basketball. It was only on the 22th of February 2011, 

that the Portuguese Basketball Federation amended Art. 184 of the Competition’s Regu-
lation in order to establish that a EU national is equal to a Portuguese national in what 
regards the competitions organized by the Federation (Official Communication no. 206 
for the 2010/2011 season, of 18 of March10). Until this decision there was an informal 
agreement between clubs not to hire EU nationals. It is also worth mentioning the fact 
that the 2011 Competition’s Regulation revoked the obligation that a team in the 
Women’s National League (i) could only register three players that cannot represent the 
Portuguese national squad and (ii) had to play simultaneously with two of those players 
(former article 107). That meant that EU nationals transferred to Portugal were included 
in this quota. In the past there was information in the media according to which a Span-
ish national was unable to play in the second division women’s league because regula-
tions only allowed the registration of Portuguese nationals11.  

In what concerns football, Article 57(2) of the Competitions Regulation adopted 
by the Football Professional League establishes that professional football teams must 
register a minimum of 8 “locally trained players”. Teams that have a “B squad” must 
register a minimum of 10 “locally trained players”. The same applies to Futsal, where 
there is an obligation to register a minimum of 5 “locally trained players” [Article 
5104.5(2) of the Futsal Competitions Regulation]. A player is locally trained if he is reg-
istered in the Portuguese Football Federation for at least three seasons between the ages 
of 15 and 21 [Article 57(3) of the Football Competitions Regulations, and art. 5104.5(3) 
of the Futsal Competitions Regulation]. Furthermore, the League Cup Competition, also 
organized by the Football Professional League, demands that in the starting line up of the 
teams involved in the competition there must be at least 2 “locally trained players” [Arti-
cle 11(2) of the League Cup Regulation, published as annex 1 of the Competitions Regu-
lation]. All these restrictions do not imply a direct discrimination on the basis of nation-
ality as these “locally trained players” can have any nationality. Nonetheless, there is a 
risk of indirect discrimination on the basis of nationality inasmuch as access to teams' 
training facilities is easier for the young Portuguese players than for players from other 
Member States.  

 
II. A clear case of restriction based on nationality was revealed in the autumn of 

2008 by the Portuguese media. This case concerned a regulation of the Portuguese Foot-
ball Federation that established much higher registration fees for international transfers 
than for national transfers (Official Communication no. 1 of the Portuguese Football 
Federation for the season 2008/2009). A 14 year old German national, who played in a 

                                                      
10 Available in http://www.abp.pt/docs/Regulamento_de_Provas_Federativo.pdf. 
11 See 

http://www.solobasket.com/contenidos/como/esta/situacion/comunitarios/portuga
l/c-26361.html 
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German club and whose parents moved to Portugal to work, wanted to play for a lower 
division Portuguese football club. The Portuguese Football Federation required the pay-
ment of a mandatory 1320 € transfer fee. According to the Portuguese Football Federa-
tion regulations, if the transfer occurred between national clubs, the transfer fee would be 
of only 37,50 €, almost 4000% less than an international transfer. This reduced fee is 
also applicable “to Portuguese national players who are transferred from foreign clubs to 
Portuguese clubs” (Point 4 of Chapter 9 of the Official Communication no. 1 of the Por-
tuguese Football Federation for the season 2008/2009”). This discrimination was consid-
ered to be “shocking” and in breach of EU law by the Portuguese Ombudsman (Case nº 
R-3682/08 (A6), of 6 of October 2008). Currently, the Portuguese Football Federation is 
still requesting higher fees for international transfers (3975€ in the first division and 
3000€ in the second division) in comparison to national transfers (425€ in the first divi-
sion and 305€ in the second division), but substantially reduced the fees requested for the 
registration of transfers of youngsters in amateur teams (45€ to 150€). Moreover, in what 
regards adults that play in amateur teams, there is still a huge disproportion between fees 
required for international transfers (2025€ for the third division, 1500€ for the fourth 
division and 1065€ for lower leagues) and national transfers (200€ for the third division, 
€105 for the fourth division and 37,5 € in lower division)12. This kind of transfer fees are 
also in force in several other sports federations: (i) in the Portuguese Volleyball Federa-
tion the registration fee for international transfers is 950€ (first division) and for internal 
transfers is 35€ (Point 4.3. of the Circular no. 17 of the Portuguese Volleyball Federation 
for the registration for the season 2012/201313); (ii) in the Portuguese Handball Federa-
tion, the registration fee in the first division for international transfers is 750€ (first divi-
sion) and for internal transfers is 250€ (Official Communication n.º 1 for the 2012/2013 
season14). The disproportion of the fees applied to national and international transfers 
can be regarded as indirectly discriminatory as they favour Portuguese players, which 
are usually the object of national transfers.  
 

2.3. Recent legal literature 
 
Two articles contain some references to the application of free movement 

legislation in the sports sector: João Leal Amado, “Das ‘cláusulas de nacionalidade’ às 
‘cláusulas de formação local’: uma diferença insuficiente?”, in Revista Jurídica do 
Desporto, nº 10 Setembro/Dezembro 2006, and José Manuel Meirim, “Bosman was in 
the Convention? The Europe searching for the Sport”, in O Direito, 2006. 
 

3. Maritime sector 
 

According to Article 61(1) of the Decree-Law 280/2001, of 23 of October, access 
to posts in the maritime sector needs registration, which is open to EU citizens and also 
non-EU citizens covered by international agreements. Concerning the post of master of 
merchant ships, Article 61(2) of the Decree-Law 280/2001, of 23 of October, as 
amended by the Decree-Law 226/2007, of 31 of May, requires the Portuguese national-

                                                      
12 Official Communication no. 1 of the Portuguese Football Federation for the season 2012/2013. Available in 
http://afalgarve.pt/downloads/pdf/CO1_12_13.pdf. 
13 Available in http://www.fpvoleibol.pt/documentacao/circulares/11_12/17.pdf. 
14 Available http://213.134.51.44/publishing/img/home_275/fotos/11623821671809130615.pdf. 
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ity or that of any another EU Member State. Previously, access to the post of master of 
merchant ships flying a Portuguese flag was restricted to Portuguese nationals. Other EU 
citizens needed the approval of the competent maritime authorities (The Institute for 
Ports and Maritime Transports). The 2007 amendment was justified by the need to com-
ply with EU rules regarding free movement of workers (see the preamble of the Decree-
Law 226/2007, of 31 of May). 

Law 15/97, of 31 of May, establishes the legal framework of the work contract ap-
plicable to every seaman that is registered as a seafarer and works in a fishing ship that is 
registered in Portuguese ports. Equal treatment between Portuguese nationals and for-
eigners is generally granted in what concerns work conditions and pay. 

 
Law 114/99, of 3 of August, establishes the legal framework of the work contract 

applicable to every seaman that is registered as a seafarer and works in a Portuguese 
commercial navy ship. Equal treatment between Portuguese nationals and foreigners is 
generally granted in what concerns work conditions and pay. 

 
4. Researchers/ Artists 
 
There is no specific legislation regarding EU artists and researchers. Article 15 of 

the Constitution grants them the same rights as the Portuguese artists and researchers. 
 

5.  Access to study grants  
 

The Portuguese grants two kinds of scholarships: study grants (5.1.) and social study 
grants (5.2.). 

 
5.1. Study Grants 
 

I. The Foundation for Science and Technology (FCT) – an institution 
integrated in the Ministry of Science, Technology and Higher Education – 
awards several types of study grants, both for studies in Portugal and for 
studies abroad.  

According to Article 14(1) (a) of the Regulation for Advanced Training and 
Qualification of Human Resources of 2012 (Regulation FCT 2012)15, Portuguese 
citizens or citizens of other European Union Member States may apply for grants 
directly funded by the FCT. Art. 14(2) states that “for grants in which the plan of 
work is to be carried out in foreign institutions can only apply national or foreign 
citizens that hold permanent resident status in Portugal”. Contrary to what happened 
in previous years, this Regulation complies with EU law by granting the same 
chances to Portuguese and EU nationals. 
 

5.2. Social Study Grants 
 
According to Article 1 of the Regulation for the Granting of Scholarships to Stu-

dents in Higher Education, established by the Order 8442-A/2012, of the Ministry for 
Science, Technology and Higher Education (published in Diário da República, 2.ª série, 
                                                      
15 Available in http://www.fct.pt/apoios/bolsas/docs/RegulamentoBolsas_25_06_2012.pdf. 
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no. 184, 22 June 2012], social study grants may be awarded to students enrolled in Por-
tuguese institutions of higher education. Grants for the enrolment in a professional in-
ternship may also be awarded to holders of a Licentiate or Master degree. 

According to Article 3(1) of the Decree-Law 129/93, of 22 April, as amended 
by the Decree-Law 204/2009, of 31 August, the following students registered in a 
Portuguese institution of higher education may benefit from a social study grant: 

“a) Portuguese citizens; 
b) Citizens of other European Union member states that hold a certificate of 

permanent residency in Portugal and their family members, under the terms of Act 
37/2006, of  9 of August; 

c) Citizens of other countries: (i) that hold permanent residency permits in Por-
tugal, under the terms of Article 80 of Law 23/2007, of 4 July; (ii) that hold long-
term resident status, under the terms of Article 125 of Law 23/2007, of 4 July; (iii) 
with which Portugal has established cooperation agreements providing for such 
benefits; (iv) whose law, under the same circumstances, grants the some benefits to 
Portuguese students; 

d) Stateless citizens; 
e) Holders of political refugee status”. 
In order to apply for a social study grant, a student must prove that the financial 

resources of his/her household do not reach a certain pre-established amount and 
must achieve a certain degree of academic performance [Article 5 of Order 8442-
A/2012].  
 

6. Young workers 
 

Workers under 18 are granted special protection vis-à-vis other workers based on 
subsection V (Articles 66 to 84) of the Labour Code, approved by Law 7/2009, of 12 
of February, and other legislation, namely Law 105/2009, from 14 September, that 
develops and amends the Labour Code, and Decree-Law 220/2006, of 3 of Novem-
ber, as amended by Decree-Law 72/2010, of 18 of June, establishing the unemploy-
ment benefits. 

The employer must guarantee work conditions adequate to the age and develop-
ment of the minor. Therefore, before hiring a minor, employers must carry out, or 
review, a risk assessment, paying attention to the health and safety implications of 
employing young people (art. 66.º of the Labour Code). 

Minors under 16 can be employed if they have finished compulsory education 
and only to perform “light works” (art. 68.º of the Labour Code). 

Young workers aged between 16 and 18 can only be hired if they (i) have fin-
ished compulsory school and (ii) have adequate physical and psychological abilities 
(Article 55 of Labour Code).  

Young workers under 16 can only be hired to participate in cultural, artistic or 
publicitary activities, namely as actors, supporting actors, singers, dancers, musicians 
or models (including rehearsals), as long as they do not involve animals, dangerous 
substances or activities that may be harmful to the health or safety of the minor. This 
participation must also be authorised by the Children and Youngster Protection 
Commission of the residence area of the minor [Article 81 of Labour Code and Arti-
cles 2(1) and 5 of Law 105/2009, of 14 September].  
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Concerning circus activities, the minor under 16 can only perform if he is at least 
12 years old and the show, including the rehearsals, is performed under the supervi-
sion of one of the parents, legal representative or an adult brother. These activities 
cannot involve wild animals [Article 2(2) and (3) of Law 105/2009, of 14 Septem-
ber]. 

Minors under 16 who have finished compulsory education but do not have pro-
fessional qualifications, or minors above 16 who did not finish compulsory education 
or do not have professional qualifications, can only be employed if they are enrolled 
in a training program that grants compulsory education (if the minor did not finish it) 
or professional qualifications (if the minor has already finished compulsory educa-
tion) [Article 69(1) of Labour Code]. In any of these cases, the employer has 8 days 
to inform the public authorities of the hiring of the minor, according to Article 69(4) 
of Labour Code. This legal framework does not apply to minors who work during 
school holydays [Article 69(2) of Labour Code]. Minors must work less hours and 
have longer resting periods than adults, by virtue of Articles 73 to 79 of the Labour 
Code. 

The employer is obliged to grant professional training to the minor [Article 67(1) 
of the Labour Code]. The minor has the right to a leave of absence without salary to 
enrol in a professional program that grants school qualifications, except if the leave 
of absence causes a serious harm to the company [Article 67(2) of Labour Code). A 
minor may also request the application of the worker-student framework foreseen in 
arts. 89.º to 96.º of the Labour Code.  

Concerning social benefits, an apprentice or a trainee can have a 20% reduction 
in the amount of the National Minimum Wage (485€ month for 2012). A young 
worker that loses his/her job can request social security services for an unemploy-
ment benefit. Currently there are two kinds of benefits: the unemployment benefit 
and the social unemployment benefit (see Decree-Law 220/2006, of 3 of November, 
as amended by Decree-Law 72/2010, of 18 of June, establishing the unemployment 
benefits). 



PORTUGAL 

32 
 

CHAPTER VII – APPLICATION OF TRANSITIONAL MEASURES 

1. Transitional measures imposed on EU-8 Member States by EU-15 
Member States and situation in Malta and Cyprus 

 
In the Treaty of Accession of 2003, Portugal negotiated a transitional period of 

two years starting from 1st of May 2004 and terminated in 1st of May 2006 with eight 
new Member States: Czech Republic, Slovakia, Estonia, Latvia, Lithuania, Hungary, 
Poland and Slovenia. There is no transitional period for Cyprus and Malta. 

The employees of all the new Member States residing legally in Portugal before 1st 
of May 2004 were not affected by the transitional measures. Thus, they became subject 
to Decree-Law 60/93 and from 10 August 2006 on to Law 37/2006. 

Concerning the situation of self-employed and economically inactive citizens there 
was no transitional period and no measures were negotiated for these citizens of the ten 
new Member States. It means that from 1st of May 2004 the Decree-Law 60/93 and from 
10th of August 2006, the Law 37/2006 also became applicable to them. 

Thus, from 1st of May 2004 self-employed and economically inactive persons of 
the ten new Member States did not need a work visa or a residence visa in Portugal, con-
trarily to the employees of eight new Member States till 1st of May 2006. 

Till this date, the entry and residence of employees coming from the EU 8 were 
regulated under the Immigration Act and not under the Act setting out the conditions of 
entry and stay for the citizens of the EU Member States and their family members. 

It meant that, in the absence of a bilateral agreement between Portugal and one 
these new Member States establishing specific provisions on this matter, a citizen of 
these States could only exercise a subordinated professional activity in Portugal if he had 
a work visa or a residence permit. Such a citizen needed to accept an offer of employ-
ment and obtain a work visa in a Portuguese consular post in his country of origin. 

The workers of those eight Member States exercising legally a subordinated activ-
ity in Portugal enjoyed equal treatment vis-à-vis the national workers, concerning 
namely working conditions, salaries and social security, since no derogation to Regula-
tion 1408/71 was negotiated. The members of the family who joined these workers from 
1st of May 2004 – spouse, descendants under the age of 21 years or over 21 dependent 
on them – had access to the working market after a stay of six months in Portugal. 

From 1st of May 2006, Portugal has not applied any longer transitional meas-
ures to citizens of the Member States who joined the EU in 2004. The main change 
in the position of such citizens moving to or residing in Portugal, is the fully applica-
tion to them of the EC Regulation 1612/68 and of Law 37/2006 (which transposes 
Directive 2004/38/EC). Thus, since that date there is no special regime applicable to 
them in Portugal. 

 
2. Transitional measures imposed on workers from Bulgaria and Romania 
 
From 1st of January 2009, Portugal has not applied any longer transitional 

measures to citizens of Bulgaria and Romania. That means the full application to 
them of the EC Regulation 1612/68 and of Law 37/2006 (which transposes Directive 
2004/38/EC).  
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CHAPTER VIII – MISCELLANEOUS 

1. Relationship between Regulation 1408/71-883/04 and Article 45 
TFEU and Regulation 1612/68 

Regulation 1408/71 on the application of social security schemes to employed 
persons, to self-employed persons and to members of their families moving within 
the EU has a more specific and limited scope than Regulation 1612/68 (replaced by 
Regulation 492/2011 in force since 16 June 2011) on freedom of movement for 
workers within the EU. It follows that in some cases the basic principle of equal 
treatment established by the latter regulation implementing Article 45 TFEU leads to 
derogations to the application of the former regulation. 

A good example of this is the Hendrix judgment (C-287/05), where the Court 
of Justice decided that, although Article 45 TFEU and Article 7 of Regulation 
1612/68 must be interpreted as not precluding national legislation which applies Ar-
ticle 4(2a) and Article 10a of Regulation 1408/71 and provides that a special non-
contributory benefit listed in Annex IIa to the latter Regulation may be granted only 
to persons who are resident in the national territory, in cases where, for example, the 
person in question has maintained all of his economic and social links to the Member 
State of origin, such non-contributory benefit should continue to be granted to 
him/her, even if he/she changed his residence to another Member State. In such case, 
Article 7 of Regulation 1612/68 will prevail against Article 4(2a) and Article 10a 
combined with Annex IIa of Regulation 1408/71, in conformity with the protection 
of the rights of the person and the principle of proportionality. 

According to Article 45 TFEU and Article 7 of Regulation 1612/68, EU work-
ers in Portugal have the same social security rights, including health care, as Portu-
guese citizens, regardless of being residents. This is confirmed by Article 20(1) of 
Law 37/2006. On the other side, Article 7 of the Basic Law on Social Security – Law 
4/2007, of 16 January – establishes the principle of equality and prohibits any dis-
crimination of the beneficiaries, specifically for reasons such as gender and national-
ity, without prejudice, in this context, of conditions of reciprocity. 

Despite the consultation of the several data bases available, we were unable to 
find any Portuguese jurisprudence or specific literature on social security regarding 
EU workers in 2012/13. 
 

2. Relationship between the rules of Directive 2004/38 and Regulation 
1612/68 for frontier workers 

 
Since Directive 2004/38/CE amended only Articles 10 and 11 of Regulation 

1612/68, it is conceivable that all other provisions of this regulation, including the 
case-law acquis developed around them, remain unaffected. This solution was con-
firmed by the judgments of the ECJ of 23 February 2010, Ibrahim (C-310/08) and 
Teixeira (C-480/08) on the interpretation of Article 12 of such regulation (now Arti-
cle 10 of Regulation 492/2011). 
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3.  Existing policies, legislation and practises of a general nature that 
have a clear impact on free movement of EU workers 
 

Concerning the legislative modifications with repercussion in the movement of 
workers, one should mentioned the Immigration Act (Law 23/2007 of 4 July) and the 
Regulation 84/2007, of 5 November, establishing the legal regime of entry, stay and 
departure of foreigners (third country nationals) from the Portuguese territory.  

Law 23/2007 transposes Directives 2003/110/CE, 2003/86/CE, 2003/109/CE, 
2004/81/CE, 2004/81/CE, 2004/82/CE, 2004/114/ CE e 2005/71/CE. It has four main 
purposes: regulation of the migratory flows, promotion of the legal immigration, fighting 
against the illegal immigration and integration of immigrants. It also standardized the 
permits that entitle the foreign citizens to reside in Portugal. Article 4(2) of Law 23/2007 
excludes from its scope nationals from the EU Member States, as well as members of 
their families who are third country nationals. 

The Decree-Law 368/2007, of 5 November, concerning protection of victims of 
trafficking in human beings completes the Law 23/2007 and establishes a special regime 
of residence for such victims. 
 

3.1. Integration measures 
The II Plan for the immigrants’ integration was approved by the Resolution of 

the Council of Ministers 74/2010, of 4 July. It develops the national strategy concerning 
the reception and integration of immigrants and includes measures in several fields such 
as the employment and the vocational training, residence and health, education, culture, 
sport, social benefits and justice. 

 
3.2. Immigration policies for third-country nationals and the Union 

preference principle 
Article 59(1) of Law 23/2007 imposes a preference in access to employment in 

Portugal for workers who are nationals of EU Member States. 
 
4. National organizations or non-judicial bodies to which complains 

for violation of European law can be launched 
 
 
I. Complains against violations of EU law may be presented before the: (i) 

Parliament, through petitions (Law 43/90, of 10 August); (ii) the Ombudsman, 
through complaints [Article 23(1) of the Constitution]; (iii) the Ministry of Home 
Affairs, through complaints concerning the action of the Aliens and Borders Service 
and any other entities hierarchically dependent on that Ministry [Article 166(1) of the 
Administrative Procedure Code]. 

 
II. The national organization specifically responsible for receiving complains 

of violations of EU´s migrant workers rights is the Office of the High Commissioner 
for Immigration and Intercultural Dialogue. Such office has the duty to fight all 
forms of discrimination based on nationality through the prosecution of breaches of 
the law [Article 3(2)(d) of the Decree-Law n.º 167/2007, of 3 May]. 

With the scope of coordinating the answer of the various public services to 
the reception and integration needs of migrant workers, the Office of the High Com-
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missioner for Immigration and Intercultural Dialogue created a national support im-
migrant network that comprises national support centres including several bodies and 
offices competent to answer any questions raised by EU migrant workers. Those 
bodies and offices include the Aliens and Border Service, the Social Security, the 
Ministry of Education, the Ministry of Health, the Authority for Labour Conditions, 
the Central Registry, the Legal Aid for Immigrants Office, the Family Reunification 
Support Office, the Social Support Office, the Nationality Support Office, the Em-
ployment Support, the Office Housing Support Office and the Technical Support for 
Immigrant Associations Office. Special emphasis should be given in this regard to 
the Legal Aid Immigrants Office, available in Lisbon and Oporto. This office pro-
vides free legal advice and assistance to EU migrants concerning their rights and 
obligations. 

Within the Office of the High Commissioner for Immigration and Intercul-
tural Dialogue operates the Committee for Equality and against Racial Discrimina-
tion. According to Article 5(2)(d) and (e) of Law no. 134/99 of 28 August, this 
Committee has the duty to publicise cases of discrimination that violate the principle 
of equality and to recommend the adoption of legislative and administrative meas-
ures necessary to prevent discriminations based on nationality. Moreover, it has the 
power to fine anyone that discriminates against EU migrants workers (Article 10 of 
Law 18/2004, of 11 May). 

 
III. EU migrant workers may report violations of EU law to associations cre-

ated with the scope of safeguarding and promoting their rights and interests [Article 
2(1)(a) of Law 115/99, of 3 August). According to Article 4(1)(h) of Law 115/99, of 
3 August, these immigrants associations are entitled to represent immigrant workers 
before the public authorities. 

Immigrants associations recognized by the High Commissioner for Immigra-
tion and Intercultural Dialogue are also entitled to several others benefits, such as to 
participate in the definition of immigration policies and legislation, as well as to 
broadcast information through the public radio and television network [Article 
(4)(1)(a), (b) and (d) of Law 115/99, of 3 of August]. 

Currently, there are several EU citizens associations recognized and supported 
by the High Commissioner for Immigration and Intercultural Dialogue, such as the 
Associação da Comunidade Romena (Association of the Romanian Community), the 
Associação dos Imigrantes de Leste - EDINSTVO (Association of Eastern Immi-
grants - EDINSTVO), FRATIA – Associação dos Imigrantes Romenos e Moldavos 
(FRATIA – Association of Romanian and Moldavian Immigrants), CAPELA - 
Centro de Apoio à População Emigrante de Leste Europeu e Amigos (CAPELA – 
Association for the Immigrant Population of Eastern Europe and friends), DOINA - 
Associação Imigrantes Romenos e Moldavos Algarve (DOINA – Algarve Romanian 
and Moldavian Immigrants Association), KALINA - Associação dos Imigrantes de 
Leste (KALINA – Eastern Immigrants Association), Associação Romena e Amigos 
(Romanian Association and Friends), Associação dos Imigrantes do Leste Europeu 
(Immigrant Association of Eastern Immigrants). 

 
5. Seminars, reports and articles 
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Book: António Sota Martins, A Escola e a Escolarização em Portugal: Repre-
sentações dos Imigrantes da Europa de Leste, Alto Comissariado para a Imigração e 
Diálogo Intercultural (ACIDI), 2008 

Regional Seminar of Lisbon on the Free Movement of Workers between 
Spain and Portugal 25 Years after the Accession to EU of both Member States, 7-8 
October 2010. 

Report on the activities of the Aliens and Borders Service concerning 2012. 
 

 
6. List of internet sites of legislation and court judgments 
www.portugal.gov.pt 
www.mai.gov.pt 
www.mne.publinet.com.pt 
www.msst.gov.pt 
www.sef.pt 
www.seg-social.pt 
www.inac.pt 
www.dgsi.pt 
www.dre.pt 
www.pgr.pt 
www.oa.pt 
www.ordemdos medicos.pt 

www.ordemenfermeiros.pt 

www.solicitadores.net 

www.cnj.pt 

www.idesporto.pt 
www.cdp.pt 

www.fdl.ul.pt 

www.fd.uc.pt 

www.unl.pt 
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