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Introduction: Free Movement of Workers: UK Implementation 
2012/13 

 
The main points of contention between the UK authorities and EU workers in the UK are: 
admission, residence, access to social benefits, appeal rights and family life with third coun-
try national family members continue to be. The UK courts have been very active in 2013 
resolving many of these points of tension and where in doubt referring questions to the 
CJEU. The following issues were of particular interest regarding the UK’s implementation of 
free movement of workers in 2013/13: 
• The UK refuses to recognize EEA residence cards, for the purpose of visa free travel to 

the UK, issued to third country national family members of EU citizens unless they were 
issued by the UK itself. Such family members are obliged to obtain EEA family permits 
(visa equivalents) to travel; 

• The UK has implemented in national law the EU right of residence for primary carers 
arising from the Teixeira judgment (though in a rather limited fashion); 

• The UK has adopted rules which exclude from the scope of EU law on citizens’ entitle-
ment to family reunification anyone with dual UK citizenship and another EU citizen-
ship; 

• The UK has given itself a power to cancel residence rights of EU nationals and to leave 
them in a legal limbo; 

• Access to social benefits continues to be contentious – there are a number of references 
to the CJEU, an infringement proceeding by the Commission and numerous national de-
cisions not only on the lawful residence test but other aspects as well; in three areas of 
access to social benefits there is still direct discrimination against EU nationals in legisla-
tion;1 

• There have been proposals, not yet implemented, to subject third country national family 
members of EU citizens to mandatory biometric data obligations (fingerprints and pho-
tos) for inclusion in the national database accessible to all law enforcement agencies and 
the introduction of fees for residence documents; 

• There continue to be problems with the recognition of permanent residence on the basis 
of the amount of documentation required by the authorities, but there has been an im-
provement in the evidential rules where there is domestic violence to permit the victim to 
submit more limited documentation; 

• The problem of very substantial delays in dealing with applications has arisen again, 
though not as regards EEA family permits (the equivalent of visas); 

• The national courts have corrected some of the problems regarding enforced departure of 
EU citizens who are work seekers; 

• Legal aid has been removed from all EU citizens regarding their residence rights except 
in the case of domestic violence; 

• The UK authorities have intensified their efforts to find marriages of convenience includ-
ing EU citizens but the UK courts have been found that intrusive investigations need to 
be backed up by real information about abuse; 

                                                      
1  Residential accommodation for adults who by reason of age, illness, disability or any other circumstances are 

in need of care and attention; 
Services for children and their families and children leaving care as adults; 
Accommodation provided for the promotion of well-being under the Local Government Act 2000. 
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• Access to employment both in the public and private sector presents few problems; the 
prohibition on discrimination in employment in national law is wider than in EU law; 

• Artists and performers in the UK have joined an EU wide campaign to end double taxa-
tion on income earned in different Member States; while the can offset against their UK 
tax, tax levied at source in other Member States, in practice they have a lot of difficult 
obtaining the necessary documents; 

• The UK has still not amended its legislation to permit the export of study finance; 
• The UK courts have had many opportunities to consider access to social benefits for EU 

8 and 2 workers this year with mixed results, the cases pending before the CJEU will 
provide more clarity; 

• The UK will apply full transitional arrangements in respect of Croatian nationals; 
• The UK is consolidating several of its social benefits into one universal benefit; it claims 

that the universal benefit is ‘social assistance’ and not covered by Reg 883/2004 but this 
may be problematic as many of the benefits it replaces are within the material scope of 
the Regulation. 
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Chapter I  
Entry, Residence and Departure 

Texts in Force 
Immigration Act 1971 
Immigration Act 1988  
Immigration and Asylum Act 1999  
Nationality, Immigration and Asylum Act 2002  
Nationality, Immigration and Asylum Act 2002 (Juxtaposed Controls) Order 2003  
Immigration (European Economic Area) Regulations 2006 (the 2006 Regulations) 
Immigration, Asylum and Nationality Act 2006 
Accession (Immigration and Worker Authorisation) Regulations 2006  
UK Borders Act 2007 
Immigration (European Economic Area) (Amendment) Regulations 2009 
Immigration (European Economic Area) (Amendment) Regulations 2011 
Terrorism Prevention and Investigation Measures Act 2011 
Accession (Immigration and Worker Registration) (Revocation, Savings and Consequential 
Provisions) Regulations 2011 
Immigration (European Economic Area) (Amendment) Regulations 2012 (the 2012 
Amendment Regulations) 
Immigration (European Economic Area) (Amendment) (No. 2) Regulations 2012 
Entry Clearance Guidance, European Nationals and Schemes (EUN) at: 
http://www.ukba.homeoffice.gov.uk/policyandlaw/guidance/ecg/eun/  
European Casework Instructions (ECIs) at: 
http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/ecis/  
Modernised Guidance at:  
http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/modernised/07-
eea-swiss-ec/  
 
There have been some significant developments in the policies and practices relating to the 
admission, residence and exclusion of EEA nationals over 2012-2013. These include 
amendments to the Immigration (European Economic Area) Regulations 2006 (the 2006 
Regulations) to incorporate ‘derivative’ rights of residence confirmed by the Court of Justice 
of the European Union. 

The free movement rights of EEA nationals and their family members enshrined in EU 
law have become the focus of increasing attack in the UK over the period, in line with a gen-
eral hardening of attitudes in some sections of the media and population against the EU and, 
separately, the European Convention on Human Rights. This has been reflected in the in-
crease in popular support for the United Kingdom Independence Party (UKIP), whose pri-
mary stated aim is for the UK to leave the EU. The UK government has announced that it is 
seeking to address some of the perceived concerns which have given rise to this shift of 
opinion, including as to strengthening sovereignty and preventing ‘benefit tourism’, and 
legislation is awaited on various related issues. Separately it has commenced a ‘Balance of 
Competences review’ which calls for evidence from relevant experts on free movement of 
persons generally.2 
                                                      
2  https://www.gov.uk/government/publications/review-of-the-balance-of-competences--2 

http://www.ukba.homeoffice.gov.uk/policyandlaw/guidance/ecg/eun/
http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/ecis/
http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/modernised/07-eea-swiss-ec/
http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/modernised/07-eea-swiss-ec/
https://www.gov.uk/government/publications/review-of-the-balance-of-competences--2
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ADMISSION AND RESIDENCE 

Estimates from the International Passenger Service for the year ending June 2012 indicate 
that 58% of EU nationals immigrating to the UK came for work-related reasons over the 
preceding 12 months. Provisional long term international migration estimates over the same 
period indicate that 157,000 came to the UK with an intention to stay for more than 12 
months (down from 175,000 in the previous 12 months) and 86,000 left the UK. This repre-
sents a total net migration figure of 72,000 down from 79,000 in the previous 12 months.3 

The Border Force has responsibility at the border for controlling entry into the UK. The 
Border Force Operations Manual (November 2011) provides instructions to Immigration 
Officers on dealing with passengers at the UK border, but has now been removed from the 
UKBA website. In last year’s report we noted that the instructions then available gave no 
cause for concern so far as the manual concerned the entry of EEA nationals. However, prac-
titioners continue to report some difficulties at port for EEA nationals and their family mem-
bers due to some immigration officers’ lack of knowledge about or training in EU free 
movement law.  

The UK will not recognize EEA residence cards issued to third country national family 
members of EEA nationals by other EEA states for the purposes of automatic admission to 
the UK under art 5(2) of the Citizens Directive (2006 Regs, reg11(2)(b)). Such persons have 
to obtain a family permit or an EEA residence card issued by the UK in order to be automat-
ically admitted. This is the subject of an outstanding reasoned opinion by the European 
Commission.4 Separately, in the case of R (McCarthy and others) v Secretary of State for the 
Home Department 5 the applicants sought a declaration from the High Court that art 5(2) has 
been incorrectly implemented in the UK on this issue. In her submissions the Secretary of 
State for the Home Department (SSHD) argued that: 
• Protocol 20 to the Treaty on the Functioning of the European Union (The ‘Frontiers Pro-

tocol’) allowed the UK to maintain at its frontiers with other Member States such con-
trols as it might consider necessary for the purpose of verifying the right of citizens of 
Member States and of their family members to enter the UK, and  

• art 35 of the Directive permitted Member States to adopt necessary measures to refuse, 
terminate or withdraw any right conferred by the Directive in the case of abuse of rights 
or fraud.  

 
The case is interesting as witness evidence provided on behalf of the SSHD (by the Home 
Office’s then Head of EU Migration and Free Movement, and their Deputy International 
Director) gives an insight into the UK government’s strong concerns about document fraud 
and other abuse of EU law rights. The government’s concerns were summarised by the 
judge, Mr Justice Haddon-Cave, as follows: 
• the risk of widespread fraud and abuse in relation to EU residence cards  
• the lack of uniformity amongst EU Member States as to the requirements for residence 

cards 
• the failure of most EU Member states to adopt any adequate minimum standards for 

residence cards 

                                                      
3  https://www.gov.uk/government/publications/immigration-statistics-october-to-december-2012/immigration-

statistics-october-to-december-2012#european-economic-area  
4  http://europa.eu/rapid/press-release_IP-12-417_en.htm. 
5  [2012] EWHC 3368 (Admin) 

https://www.gov.uk/government/publications/immigration-statistics-october-to-december-2012/immigration-statistics-october-to-december-2012#european-economic-area
https://www.gov.uk/government/publications/immigration-statistics-october-to-december-2012/immigration-statistics-october-to-december-2012#european-economic-area
http://europa.eu/rapid/press-release_IP-12-417_en.htm
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• the fact that the UK is a growing target for illegal immigration, particularly operated by 
criminal gangs 

• the length of time it is likely to take to get the EU to agree to take effective steps to ad-
dress the problem of fraud and abuse of free movement of rights, and 

• the serious implications for UK border control if EU residence cards are recognised in 
the meantime. 

 
The Court held that the matter was not acte clair in favour of either party and referred the 
question to the CJEU, having regard to the SSHD’s evidence and the terms of the Frontiers 
Protocol. The response of the CJEU is awaited with interest, particularly as regards the scope 
of art 35 the Frontiers Protocol, which on the broad interpretation favoured by the SSHD and 
the judge in the instant case would appear to give the government a wide berth to override 
the clear limits laid down in the Directive as to what and how evidence is required to be 
shown to prove a beneficiary’s identity and that they are exercising relevant rights, both on 
an individual and blanket basis. 

The 2012 Amendment Regulations came into force from 16 July 2012 and amended the 
2006 Regulations so as to, amongst other things, give effect to a number of CJEU judgments. 
This included creating a new form of what is termed a ‘derivative’ right of admission and 
residence for third country nationals who benefit from the CJEU’s decisions in Cases C-
200/02 Chen, C-310/08 Ibrahim and C-480/08 Teixeira. The conditions required to be met in 
order to benefit from these rights in domestic legislation are contained in eg 15A. The fol-
lowing persons will benefit: 
a) the ‘primary carer’ of an EEA national self-sufficient child under the age of 18 who 

would be unable to reside in the UK if the primary carer had to leave (reg 15A(2)) 
b) the child of an EEA national parent who previously resided in the UK at some time when 

the EEA national parent was exercising treaty rights as a worker (not including time 
spent as a jobseeker or with a retained worker status under reg 6(2)),is currently in edu-
cation and was in education at the time that the EEA national parent was in the UK(reg 
15A(3)) 

c) the primary carer of a child in the circumstances listed in (b), where the child would be 
unable to continue in education were the primary carer to leave the UK (reg 15A(4)) 

d) a child under the age of 18 whose primary carer meets the conditions in (c), who has no 
other basis of stay in the UK, and whose leaving the UK would mean that the primary 
carer would also have to leave  

 
A ‘primary carer’ must be a direct relative or legal guardian of the EEA national, and either 
have primary responsibility for their care, or share that care equally with another person who 
lacks an entitlement to reside under any other provision of the regulations and who does not 
have leave to enter or remain. 

In relation to admission and residence, the 2012 Amendment Regulations also intro-
duced: 
• an amendment to the definition of ‘EEA national’ in reg 2, purportedly to implement the 

CJEU’s decision in Case C-34/09 McCarthy. This now reads as a ‘national of an EEA 
state who is not also a British citizen’, which has the effect of depriving the benefit of 
EU free movement law to all persons (and their family members) who hold nationality of 
the UK and one or more other EU Member States 
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• amendments to reg 10(2) (family members with a retained right of residence) so that 
family members of EEA nationals with permanent residence can retain a right of resi-
dence  

• amendments to reg 11 (right of admission) which now provide for a right of admission to 
a person who produces a derivative residence card or who is able to prove by other 
means that they fall within the scope of the new derivative rights (although there are 
some additional specific provisions to be met) 

• amendments to various regulations to prevent persons in polygamous relationships bene-
fitting from the 2006 Regulations 

• amendments to reg 13 (initial right of residence) so that persons who have retained a 
right of residence will be able to benefit from the initial 3 months right of residence, and 
that persons will cease to have an initial right of residence where they become an unrea-
sonable burden on the social assistance scheme of the UK  

• amendments to reg 13 (initial right of residence) and reg 14 (extended right of residence) 
to remove a right of residence from persons whose right to reside or documentation has 
been taken away or who are expelled on grounds of public policy, public security or pub-
lic health 

• a new reg15B, which provides for a person’s right of residence to be deemed to continue 
while an appeal on a decision to refuse an application to confirm a right of residence 
could be brought or is pending, but such time will not count towards any enhanced pro-
tection against expulsion where the decision is taken on the grounds of public policy, 
public health or public security 

• a new reg 15(3) which provides that a person cannot acquire permanent residence if the 
SSHD has made a decision that they pose a sufficiently significant threat to public pol-
icy, public health or public security to justify expulsion, withdrawal or revocation of 
residence documents or cancellation of the right of residence (see next bullet below)  

• a new reg 20A which allows the SSHD to cancel a right of residence on the grounds of 
public policy, public health or public security where a person has never applied for EEA 
residence documentation but where the SSHD is prevented from removing them despite 
having taken a decision to remove (presumably this applies where, e.g., the UK would be 
in breach of art 3, ECHR to do so). 

 
The Immigration Law Practitioners Association (ILPA)and the Advice on Individual Rights 
in Europe Centre undertook a detailed review of the2012 Amendment Regulations which 
they sent to the European Commission on 5 September 2012.6 Their concerns included: 
• a general point that the UK has transposed the principles upheld in the relevant cases in a 

very fact-specific, inflexible way rather than in enacting more discretionary provisions 
that would allow for a purposive interpretation of provisions of Union law which would 
‘leave open the possibility of recognising residence rights for Union citizens and their 
family members in circumstances not explicitly foreseen in Union legislation’ 

• that the new definition of ‘EEA national’ is in an incorrect transposition of McCarthy 
(which should only deprive the benefit of the Regulations from dual nationals who have 
resided all their lives in one Member State of which they are a national and never exer-

                                                      
6  http://www.ilpa.org.uk/data/resources/15247/12.09.05-ILPA-and-The-AIRE-Centre-to-European-

Commission-re-new.pdf 

http://www.ilpa.org.uk/data/resources/15247/12.09.05-ILPA-and-The-AIRE-Centre-to-European-Commission-re-new.pdf
http://www.ilpa.org.uk/data/resources/15247/12.09.05-ILPA-and-The-AIRE-Centre-to-European-Commission-re-new.pdf
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cised free movement rights in any other) and incorrectly excludes e.g. EEA nationals 
who have moved the UK and subsequently naturalized as British citizens 

• that the use of the domestic age of majority of 18 as the cut off point for the definition of 
children in reg 15A(at least in relation to primary carers deriving a right of residence 
from Chen children and other children of primary carers of Ibrahim and Teixeira chil-
dren)is inconsistent with EU law (cf. also Case C-529/11 Alarape) 

• that nursery education is excluded from the definition of ‘education’ in relation to the 
new derivative rights  

• that there is no authority in the Citizens Directive or elsewhere in EU free movement law 
for the ‘legal limbo’ that a person will be placed in if their right of residence is cancelled 
under reg 20A, or for the new provision at reg 15(b) 

• that the inability for persons refused on public policy, public health or public security 
grounds to continue to accrue time, while an appeal could be brought or is pending, to-
wards any enhanced protection from expulsion appears inconsistent with the CJEU’s de-
cision in Case C-145/09 Tsakouridis 

• that the 2012 Amendment Regulations did not address the continuing problem of trans-
position in relation to reg 9 (which purports to implement Case C-370/90 Surinder Singh 
in the UK). This provides that where a UK national has exercised treaty rights as a 
worker or self-employed person in another Member State and returns to the UK they will 
be ‘treated as an EEA national’, which means that they will still be required to be a 
‘qualified person’ after their return to the UK for their family members to benefit under 
the Regulations. Although, as noted in last year’s report, UKBA operation guidance to 
caseworkers does confirm that the Eind decision should be followed, there remain prob-
lems with this happening in practice7 

 
Chen parents had previously been able to obtain leave to remain under a specific category of 
the domestic Immigration Rules. This has now been deleted. 

The Immigration (European Economic Area) (Amendment)(No 2) Regulations 2012 
came into force from 8 November 2012 and sought to implement the decision in Cases C-
83/11 Rahman and C-34/09 Zambrano. As regards the latter, new ‘derivative’ rights of entry 
and residence have also been inserted into the 2006 Regulations which purport to cover per-
sons who benefit from the judgment.  

WORK SEEKERS: ARTICLE 7(1)(A) 

The UKBA’s instructions to its caseworkers are still being ‘modernised’ and there has been 
little progress on this over the last 12 months. The European Casework Instructions remain 
published on the UKBA website but are in many cases out of date, for example, they are 
silent on the new ‘derivative’ rights of residence.  

The Modernised Guidance on free movement rights, European Economic Area (EEA) 
and Swiss nationals: Free movement rights, was originally published on 01 February 2011. 
Version 7 of the guidance was published on 15 February 2013.8 The changes have been mi-
nor and largely immaterial.  

                                                      
7  https://www.whatdotheyknow.com/request/instructions_given_to_caseworker  
8  http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/modernised/working/ 

https://www.whatdotheyknow.com/request/instructions_given_to_caseworker
http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/modernised/working/
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Following the introduction of the various ‘derivative’ rights of residence in the two sets 
of amending regulations, all persons who apply to confirm such a right (including Chen par-
ents) should be able to work (although practitioners report that it can be uncertain in practice 
as to whether the Certificates of Application sent out by the UKBA actually confirm this). 

The restrictions on nationals of Bulgaria and Romania accessing the UK labour market 
will end at the end of 2013.The schemes which provide for a limited number of Bulgarians 
and Romanians to access low skilled temporary employment in the food processing and agri-
cultural sectors will end at the same date. The government commissioned a review from the 
Migration Advisory Committee on the impact of ending these restrictions on these two sec-
tors. This concluded that the effect could be significant in the agricultural sector, as it is like-
ly that the removal of the restrictions will lead to many EU2 workers taking alternative em-
ployment in the UK, while the resident labour market has been to date unwilling to under-
take this work.9 

The ending of the EU2 restrictions has become a highly contentious political issue in the 
UK, and there has been extensive speculation as to the numbers of EU2 nationals who will 
move to the UK and a perceived risk of ‘benefit tourism’. The two ambassadors of the re-
spective countries have even given evidence to a Parliamentary Select Committee on the 
issue.10 

The government also announced that Croatian nationals will be subject to restrictions on 
access to the labour market when Croatia joins the EU on 1 July 2013.11 The restrictions will 
be similar to previous arrangements for EU2 nationals, with a number of exemptions includ-
ing for persons who have worked legally in the UK under domestic immigration law or re-
sided in the UK under EU law for 12 months prior to 1 July 2013. The arrangements will be 
largely based on the operation of a standstill clause as at the date of signature of the Croatian 
Accession Agreement, on 9 December 2011. The interplay between various EU law re-
quirements and the relevant domestic immigration law, means that the new Regulations are 
very complicated. Many Croatian nationals who require authorization will be subject to the 
annual limit on restricted Certificates of Sponsorship under Tier 2 (General), although they 
will be top of the monthly queue. A further complication is that various aspects of Tier 2 
(and potentially other aspects of the Points-Based System) in force as at December 2011 
were subsequently found to be unlawful by the Supreme Court R (Alvi) v SSHD.12 These 
were any mandatory criteria relevant to a person’s application for entry or stay in the UK 
which were then contained in UKBA policy guidance, which were subject to change at will 
of the executive, rather than the Immigration Rules, which undergo a degree of Parliamen-
tary scrutiny. 

                                                      
9  http://www.ukba.homeoffice.gov.uk/sitecontent/documents/aboutus/workingwithus/mac/35-mac-

seasonal/migrant-seasonal-workers?view=Binary  
10  http://www.telegraph.co.uk/news/uknews/immigration/10013810/Diplomats-admit-35000-Romanian-and-

Bulgarian-migrants-may-come-to-Britain.html 
http://www.telegraph.co.uk/news/uknews/immigration/9877851/Bulgarian-and-Romanian-workers-nine-
times-better-off-in-UK.html  

11  https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/117967/statement-of-
intent.pdf. http://www.legislation.gov.uk/ukdsi/2013/9780111539156 
http://www.legislation.gov.uk/ukdsi/2013/9780111539156 

12  [2012] UKSC 33, 

http://www.ukba.homeoffice.gov.uk/sitecontent/documents/aboutus/workingwithus/mac/35-mac-seasonal/migrant-seasonal-workers?view=Binary
http://www.ukba.homeoffice.gov.uk/sitecontent/documents/aboutus/workingwithus/mac/35-mac-seasonal/migrant-seasonal-workers?view=Binary
http://www.telegraph.co.uk/news/uknews/immigration/10013810/Diplomats-admit-35000-Romanian-and-Bulgarian-migrants-may-come-to-Britain.html
http://www.telegraph.co.uk/news/uknews/immigration/10013810/Diplomats-admit-35000-Romanian-and-Bulgarian-migrants-may-come-to-Britain.html
http://www.telegraph.co.uk/news/uknews/immigration/9877851/Bulgarian-and-Romanian-workers-nine-times-better-off-in-UK.html
http://www.telegraph.co.uk/news/uknews/immigration/9877851/Bulgarian-and-Romanian-workers-nine-times-better-off-in-UK.html
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/117967/statement-of-intent.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/117967/statement-of-intent.pdf
http://www.legislation.gov.uk/ukdsi/2013/9780111539156
http://www.legislation.gov.uk/ukdsi/2013/9780111539156
http://www.lexisnexis.com/uk/lexispsl/immigration/docfromresult/Z-WA-A-EA-EA-MsSAYWZ-UUW-U-U-U-U-U-U-ABDAUDUEWZ-ABZYZCADWZ-ZCZZEYZWY-U-U/1/linkHandler.faces?A=0.03849071484352584&bct=A&service=citation&risb=&langcountry=GB&linkInfo=F%23GB%23UKSC%23sel1%252012%25page%2533%25year%252012%25&ps=Search%2CPRACTICALGUIDANCE
http://www.lexisnexis.com/uk/lexispsl/immigration/docfromresult/Z-WA-A-EA-EA-MsSAYWZ-UUW-U-U-U-U-U-U-ABDAUDUEWZ-ABZYZCADWZ-ZCZZEYZWY-U-U/1/linkHandler.faces?A=0.12575113858109666&bct=A&service=citation&risb=&langcountry=GB&linkInfo=F%23GB%23ALLERD%23vol%2507%25sel1%252012%25page%25173%25year%252012%25sel2%2507%25&ps=Search%2CPRACTICALGUIDANCE
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SITUATION OF JOBSEEKERS 

In practice, it generally remains the case that work seekers are not subject to specific immi-
gration related obstacles regarding their residence so long as they are not homeless and 
sleeping rough, and do not have third country national family members.  

The initial right of residence for a period not exceeding 3 months is provided for in 
reg13, subject to the public policy, security or health provisos and the ‘unreasonable burden 
on the social assistance system’ test. Reg 14 provides for the extended right of residence for 
‘qualified persons’. ‘Qualified persons’ is defined in Regulation 6 as including, inter alia, 
‘jobseekers’.Reg’6(4) defines ‘jobseeker’ as a person who enters the UK in order to seek 
employment and can provide evidence that he is seeking employment and has a genuine 
chance of being engaged. 

In respect of those asserting they are qualified persons in the jobseeker category, the 
Modernised Guidance requires UKBA caseworkers to check that ‘there is sufficient evidence 
show that someone who claims to be a job seeker would have a realistic chance of securing 
employment’.13 This includes academic, vocational and professional qualifications, job ap-
plication forms, letters of invite to interview, rejection letters, Jobcentre Plus registration or 
other experience.  

The expectation previously stated in the Modernised Guidance that a person should be 
able to find work within 6 months of looking for it (which was mentioned in last year’s re-
port) has been removed, and there is now no reference to any presumption that a person will 
no longer qualify as a jobseeker if they have been unable to secure a job after 6 months 
unless they are continuing to seek employment and have a genuine chance of being engaged 
(in line with Case C-292/89 Antonissen).  

However, it would appear that the government are seeking to put the Antonissen pre-
sumption into law.14 No draft legislation has yet been published. 

There is no limit on how long an EU national can stay without completing formalities. 
There is no obvious transposition of recital 9 of the Directive.  

There is no specific transposition of Article 14(4)(a) and (b). Reg 19(3)(a) provides for 
the removal of an EEA national where they do not have or cease to have a right to reside 
under the 2006 Regulations (ie as a ‘qualified person). 

Article 7(3)(a) to (d) Retention of worker status 

The provisions in the Directive dealing with retention of worker status have been accurately 
transposed at Reg 6(2). The status will be retained providing a worker: 
• is temporarily unable to work as the result of an illness or accident 
• is in duly recorded involuntary unemployment after having been employed in the UK, 

provided that they have registered as a jobseeker with the relevant employment office 
and was employed for 1 year or more before becoming unemployed, or 

• has been unemployed for no more than 6 months, or can provide evidence that they are 
seeking employment in the UK and have a genuine chance of being engaged  

• is involuntarily unemployed and have embarked on vocational training, or 
                                                      
13  http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/modernised/07-eea-swiss-

ec/eea/eea-swiss?view=Binary  
14  https://www.gov.uk/government/news/immigration-speech-by-the-prime-minister  

http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/modernised/07-eea-swiss-ec/eea/eea-swiss?view=Binary
http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/modernised/07-eea-swiss-ec/eea/eea-swiss?view=Binary
https://www.gov.uk/government/news/immigration-speech-by-the-prime-minister
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• has voluntarily ceased working and embarked on vocational training that is related to 
their previous employment 

 
The instructions in the relevant Modernised Guidance for UKBA caseworkers mirror the 
2006 Regulations(although there is no reference to retained worker status in the definition of 
worker in the UKBA’s ‘Instructions for Assessing whether to administratively remove an 
EEA national (or family member of an EEA national)’15). 

There are no particular concerns as to the current policies or practices of the UKBA in 
regard to these provisions, bar the treatment of pregnancy as detailed below.  

Practitioners do report some problems as regards knowledge of the retained worker 
status provisions amongst benefits officers, but incorrect decisions in this regard are gener-
ally rectified on appeal to the relevant tribunal or higher. See for example Mohamed Barry v 
London Borough of Southwark.16 

In De Brito v SSHD the Court of Appeal looked at the question of when an illness can be 
classed as temporary or permanent for the purposes of retention of worker status. It held that 
the decision is an objective one and cannot be determined solely by reference to the worker’s 
belief or intention at the time, whether reasonable or unreasonable—the test is whether or not 
there is a realistic prospect of them returning to work.17 

In JO (qualified person – hospital order – effect) Slovakia18 the Upper Tribunal that time 
spent in a hospital pursuant to an order of the court under the Mental Health Act 1983 can 
count as temporary inability to work due to illness, providing that the person has not been 
convicted of any criminal offence. 

In St Prix v Secretary of State for Work and Pensions19 the Court of Appeal had found 
that pregnancy will not in itself constitute illness. If a woman leaves work by reason of preg-
nancy but does not have an employment contract and therefore is not on maternity leave, she 
will not have worker status. This was in line with a rigid reading of when worker status can 
be retained under art 7. The case was appealed to the Supreme Court, who have referred to 
the CJEU the questions of 
• whether art 7 is to be interpreted as not precluding the recognition of further persons who 

remained workers 
• if so, did it extend to a woman who reasonably gave up work, or seeking work, because 

of the physical constraints of the late stages of pregnancy (and the aftermath of child-
birth); and  

• if so, was she entitled to the benefit of the national law’s definition of when it was rea-
sonable for her to do so.  

 
In making the reference Lady Hale noted her own view that the Council and Parliament, 
when enacting the Directive, were not precluding further elaboration of the concept of 
worker, and that unless special account is taken of pregnancy and childbirth, women would 
suffer comparative disadvantage in the workplace (which offends against the foundational 
EU law principle of equal treatment of men and women). 

                                                      
15  http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/enforcement/detentionandre-

movals/chapter50-eea?view=Binary  
16  [2008] EWCA Civ 1440 
17  [2012] EWCA Civ 709 
18  [2012] UKUT 00237(IAC) 
19  [2011] EWCA Civ 806 

http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/enforcement/detentionandremovals/chapter50-eea?view=Binary
http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/enforcement/detentionandremovals/chapter50-eea?view=Binary
http://www.lexisnexis.com/uk/lexispsl/immigration/linkHandler.faces?ps=subtopic%2CIMMIGRATION%2CPRACTICALGUIDANCE%2C93030%2C93031%2C&langcountry=GB&linkInfo=F%23GB%23EWCACIV%23year%252011%25page%25806%25sel1%252011%25&risb=&bct=A&service=citation&A=0.7630716274345432
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Articles 8(3) and Article 10: Processing of EEA registration certificates and cards 

The UKBA’s stated aim (in accordance with the Citizens’ Directive) is to deal with all appli-
cations for EEA registration certificates and registration cards within 6 months. Applications 
for a registration certificate can be made in person at the Public Enquiry Office, but ap-
pointments need to be made two months in advance. There is no provision for the immediate 
issue of registration certificates as required by Article 8(2). 

Practitioners in the UK note that processing times for residence card applications are 
now longer than they were last year, with many applications being decided just before the 6 
month limit. They continue to experience the frequent return of valid applications as invalid 
under the pre-sift procedure; due to UKBA caseworkers overlooking documents that have 
been included, requiring unnecessary documents, and simply failing to understand what is 
required 

The UKBA had previously provided legal representatives with an e-mail facility to re-
quest the urgent return of passports and to make enquiries in respect of urgent and complex 
cases. This procedure, which allows representatives to access a senior caseworker, appears to 
have been discontinued/be less monitored by senior caseworkers.  

Certificates of application are sometimes being issued by the UKBA without the required 
endorsement providing permission for the holder to work pending the grant of the residence 
document. 

In March 2013 the Home Secretary announced that the UKBA was to be scrapped, fol-
lowing an evaluation of its administrative and other shortcomings, and its functions to be 
brought back within the Home Office.20 

The 2012 Amendment Regulations have amended the Regulations 2012 to introduce a 
new derivative residence card. Reg 18A provides that a certificate of application must be 
issued ‘as soon as possible’ and the derivative residence card itself ‘as soon as practicable’. 
A new application form (DRF1) has been produced for these purposes. It is unfortunate, but 
perhaps unsurprising, that the 6 month time limit in place for other EEA applications has not 
been extended to these applications. 

Practitioners remain concerned that EEA application forms ask too many questions of 
and require too many documents from applicants in order to establish their entitlement to 
EEA registration and residence documents.  

In February 2013, the UKBA issued a consultation paper on proposals to introduce bio-
metric residence cards for third country national family members of EEA nationals. These 
documents would not be mandatory for third country family members, but there would be no 
alternative documentation produced which could be used to evidence their residence rights 
(which would mean that a prospective employer would have no statutory excuse against 
illegal working sanctions, and that the person would have difficulty in travelling to the UK). 
The proposals aim to:  
• give the Home Office the power in statute to take biometrics from such persons, both 

inside the UK and overseas 
•  ‘fix identities and assist with identifying potential marriages of convenience and other 

abuses in the EEA route’ 

                                                      
20  http://www.bbc.co.uk/news/uk-politics-21941395  

http://www.bbc.co.uk/news/uk-politics-21941395
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• enable the Home Office to issue a secure biometric document that is similar to the docu-
ment (known as the biometric residence permit) issued to other third country nationals 
when they are granted permission to stay in the UK.  

 
In a letter to ILPA and the AIRE Centre of 2 May 2013, Brendan Crean, Director, Identity 
and Data Integrity Directorate disputes those organisations’ assertions that the proposed 
measure will be discriminatory (in requiring only third country national family members and 
not EEA nationals to obtain these documents) and disproportionate; and their data protec-
tion-related concerns as to how and where the recorded biometric data is to be stored (in 
particular in relation to children).21 

Separately, the Immigration and Nationality (Cost Recovery Fees) Regulations 2013 will 
come into force on 1 July 2013 and will introduce a fee of £55 for residence cards and other 
documents issued under the 2006 Regulations. According to Mr Crean, this figure was set 
taken ‘following advice from the Commission and balancing consideration of the following 
factors: charges for similar documents issued to British nationals (for example, the UK Pass-
port which costs £72.50, and the British Nationality Status Letter which costs £88); charges 
for other documents, which whilst not similar in the rights which they evidence, have a com-
parable practical effect (for example the UK driver’s licence which costs £50); and the esti-
mated cost to the Home Office of issuing the European documentation (£82 per unit)’. 

Permanent residence: Articles 17, 18 and 24 

The 2012 Amendment Regulations have implemented the decisions of Case C-162/09 Las-
sal, Case C-325/09 Dias, Cases C-424/10 and C-425/10 Ziolkowski in a way that is no more 
restrictive than provided for in those cases.22 

Persons with a ‘derivative’ right of residence are not able to acquire a permanent right of 
residence.23 This position was enacted despite there being a reference then pending before 
the CJEU in relation to primary carers held by the CJEU in Ibrahim and Teixeira to continue 
to have a right to reside by virtue of Regulation 1612/68, art 12 (now Regulation 492/11, art 
10).24 Subsequently, in Alarape, the CJEU have confirmed their agreement with the UK 
government’s position. Separately, the Upper Tribunal (Immigration and Asylum Chamber, 
in Bee (permanent/derived rights of residence)25 have upheld the same position in relation to 
Chen parents.  

Commentators are concerned that this position will do little to promote integration. It al-
so remains unclear whether or not time spent in the UK with a derivative right of residence 
will ‘count’ as continuous lawful residence towards an application for indefinite leave to 
remain on the grounds of long residence under the Immigration Rules, para 276B. 

One of the most significant questions relating to permanent residence over the last 12 
months has been whether time spent in prison will count (as ‘legal residence’) towards the 
acquisition of permanent residence, and if not, whether imprisonment will break continuity 

                                                      
21  http://www.ilpa.org.uk/resource/17609/ilpa-and-the-aire-centre-to-brendan-crean-director-identity-and-data-

integrity-directorate-uk-border  
22  2006 Regulations, Schedule 4, para 6 
23  2006 Regulations, reg 15(1A) 
24  Case C-529/11, Alarape 
25  [2013] UKUT 00083 (IAC) 

http://www.ilpa.org.uk/resource/17609/ilpa-and-the-aire-centre-to-brendan-crean-director-identity-and-data-integrity-directorate-uk-border
http://www.ilpa.org.uk/resource/17609/ilpa-and-the-aire-centre-to-brendan-crean-director-identity-and-data-integrity-directorate-uk-border
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of residence. These questions have now been referred to the CJEU by the Upper Tribunal in 
Onuekwere (imprisonment &residence) Nigeria.26 Previously, in Jarusevicius (EEA Reg 21-
effect of imprisonment),27 the UT held that time in prison did not count towards permanent 
residence, but would not necessarily break continuity of residence. 

DEPARTURE 

The estimated number of total enforced removals of EEA nationals for the calendar year 
2012 rose to 1726 from 1293 over the previous year.28 It would appear that the previous 
year’s figure (2011-2012) was revised down from the figure previously provided in govern-
ment statistics. This figure includes both persons deported on the grounds of public policy, 
health and security; and those removed for not exercising treaty rights.  

The 2012 Amendment Regulations have amended the 2006 Regulations to confirm that 
persons with a derivative right of residence can be excluded or expelled where to do so 
would to be conducive to the public good.29 This is similar to one of the key tests for exclu-
sion and deportation for non-EEA nationals under domestic UK law. It is unclear what is the 
justification for this different standard of protection. The rights derive from the third country 
national’s relationship to an EEA national who has a right of residence either under the Citi-
zens Directive, in order to facilitate the EEA national’s exercise of those rights, orfrom 
TFEU, art 20, in order to ensure they are not deprived of the benefit of their EU citizenship.  

In MG (EU deportation-Article 28(3)-imprisonment) Portugal30 the UT sought clarifica-
tion further to the Tsakouridis judgment as to whether imprisonment necessarily breaks the 
continuity of residence in relation to acquiring the highest level of protection against expul-
sion (ie ‘imperative grounds of public security’). They also asked whether, in respect of the 
highest level of protection, the period of 10 years is calculated by counting backward from 
the date of decision, or forward from the date of entry. 

In FV (Italy) v SSHD31the Court of Appeal did not consider it necessary to await the 
CJEU’s decision on the reference. It held that the decision in Tsakouridis was clear. Once 
permanent residence is acquired, imprisonment does not necessarily break continuity of resi-
dence, the question turns on the degree of integration established at the time the decision is 
taken or enforced, whichever is the latter. It was unnecessary to question whether to count 
forwards or backwards. The key question is whether the integrating links with the UK have 
been broken. Imprisonment may be relevant in that further integration will not be established 
during that period, but it can also further sever links with the country of origin. 

In previous years we have reported on what was then a pilot project to expel homeless 
EEA nationals, and the (unchallenged) June 2011 decision of the First-tier Tribunal (Immi-
gration and Asylum Chamber)on an appeal against a removal decision made against a Czech 
national under Regulation 19(3)(a) of the Immigration (European Economic Area) Regula-
tions 2006, i.e. on the basis that they were not exercising residence rights in the UK. The 
FTT allowed the appeal on a number of grounds including that, on the facts, the appellant 

                                                      
26  [2012] UKUT 269 (IAC) 
27  [2012] UKUT 120 (IAC) 
28  http://www.theyworkforyou.com/wrans/?id=2013-04-16a.151155.h  
29  2006 Regulations, reg 21A 
30  [2012] UKUT 00268 
31  [2012] EWCA Civ 1199 

http://www.theyworkforyou.com/wrans/?id=2013-04-16a.151155.h
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qualified as a jobseeker, but also because the expulsion would be disproportionate in that the 
only legitimate aim the SSHD might pursue, as a matter of EU law, would be to protect the 
social assistance system and this individual had never received social assistance and, in any 
event, could return to the UK straight away. 

However, we understand anecdotally that the practice continues, and there is no refer-
ence to proportionality in the UKBA’s guidance to caseworkers on administrative removal 
for EEA nationals. 

REMEDIES 

Appeals against decisions of the UKBA to refuse to issue EEA documentation and against 
decisions to remove/exclude are made initially to the First-tier Tribunal (Immigration and 
Asylum Chamber). Statistics are not published on the number or outcome of EEA appeals. In 
the period Q4 2012, 45% of all appeals to the FTT against UKBA decisions were allowed.32 
The Home Affairs Committee of the UK Parliament has recently reiterated their concerns as 
to the quality of UKBA decision making.33 

Following changes made by both sets of 2012 amending regulations, the Regulations 
2006 now contain at reg 26 certain documentary requirements for persons claiming to be a 
family member or in a durable relationship with an EEA national, to have a retained right of 
residence, or a derivative right of residence and are appealing a refusal of an application on 
this basis. These are in relation to evidencing the individual’s identity and nationality, plus 
their family relationship to the EEA national. A new reg 29A was introduced by the Immi-
gration (European Economic Area) (Amendment) (No. 2) Regulations 2012, which allows a 
person to provide alternative evidence of identity and nationality where they are unable to 
obtain or produce the required document due to circumstances beyond their control. How-
ever, this could still leave problem cases, for example (as highlighted by ILPA) where a vic-
tim of domestic violence has fled from a violent EEA national partner and no longer has 
proof of the family relationship.  

As was anticipated in last year’s report, relevant provisions in the Legal Aid, Sentencing 
and Punishment of Offenders Act 2012 came into force on 1 April 2013 which have the ef-
fect of removing legal aid from all immigration advice, assistance and representation to EEA 
nationals and their family members, other than for residence card applications from third 
country national family members where they have been a victim of domestic violence. There 
is provision for legal aid to be granted for any out-of-scope matter where an ‘exceptional 
case determination’ has been made that there is a risk of the UK being in breach where an 
individual has an enforceable EU right to the provision of legal services.34 It remains to be 
seen if and how successfully practitioners are able to pray in aid on this section in relation to 
free movement matters(particularly in the context of the Charter of Fundamental Rights, art 
47, which provides that legal aid should be made available to those who are litigating an EU 
law right and who lack sufficient resources in so far as such aid is necessary to ensure effec-
tive access to justice). 

                                                      
32  https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/177045/quarterly-tribs-q3-

2012-13.pdf  
33  http://www.parliament.uk/documents/commons-committees/home-affairs/HC792-UKBA-Q3-Report-

FINAL.pdf  
34  LASPO 2012, s 10(3)(a) 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/177045/quarterly-tribs-q3-2012-13.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/177045/quarterly-tribs-q3-2012-13.pdf
http://www.parliament.uk/documents/commons-committees/home-affairs/HC792-UKBA-Q3-Report-FINAL.pdf
http://www.parliament.uk/documents/commons-committees/home-affairs/HC792-UKBA-Q3-Report-FINAL.pdf
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Further proposals seek to impose additional substantial restrictions on legal aid (particu-
larly in relation to judicial review) and include a 12 months residency test.35 This would 
appear to also apply to victims of domestic violence applying for a residence card.  

SITUATION OF ROMA WORK SEEKERS  

In recent years’ reports we have noted that while information is sparse on the situation of 
EU2 and EU8 national Roma work seekers in the UK, the research that has been done indi-
cates that they are concentrated within a relatively few areas of the UK, and that their access 
to mainstream employment with adequate wages is limited. There is no national strategy or 
plan to promote the inclusion of Roma. Racism impacts on the Roma’s ability to access all 
forms of welfare provision, including the labour market, health, housing and education.36 
The impact of the recession has in some respects outweighed the benefits to EU8 nationals of 
the closure of the Workers Registration Scheme (WRS). The situation of the already margin-
alised Roma population in the UK has also been worsened by the cuts in employment related 
benefits introduced by the coalition government. Roma often work in the U.K. as casual day 
labourers, and the availability of such work is diminishing. Although the WRS no longer 
impacts on the ability of EU8 nationals to access benefits, Roma are frequently denied bene-
fits through the misapplication of the habitual residence test by staff of the Department of 
Works and Pensions. Local authority and other advice workers, where available, can usually 
sort out problems in accessing benefits, though the removal of welfare benefits from the 
scope of legal aid will severely impact on the advice available to those wrongly denied bene-
fits. 

Amongst Romanian Roma migrants (and other groups), there were issues of severe ex-
ploitation and forced labour, including poor working conditions, low pay, restricted move-
ments and verbal and physical abuse. The exploitation of Roma was perhaps the most visible 
form of forced labour previously encountered, but the social and economic marginalisation 
of the community and their limited trust in authority has made it difficult to begin to address 
their exploitation. The restrictions on A2 nationals limit their options for escaping an ex-
ploitative working environment37 and it remains to be seen if and to what extent the remov-
ing of these restrictions at the end of 2012 will ameliorate the situation. 
 

                                                      
35  https://consult.justice.gov.uk/digital-communications/transforming-legal-aid  
36  The Roma: A Study of National Policies (Gary Craig, June 2011, www.peer-review-social-inclusion.eu) 
37  http://us2.campaign-archive2.com/?u=18f5e27386fb0637c30d6af02&id=2b7fa095a0  

https://consult.justice.gov.uk/digital-communications/transforming-legal-aid
http://www.peer-review-social-inclusion.eu/
http://us2.campaign-archive2.com/?u=18f5e27386fb0637c30d6af02&id=2b7fa095a0
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Chapter II 
Family Members 

FAMILY MEMBERS 

Within the last year the Immigration (European Economic Area) Regulations 2006 (SI 
2006/1003) have been amended twice by Statutory Instruments (Immigration (EEA) 
(Amendment) Regulations 2012/1547 and 2012/2560). The definitions of spouse or civil 
partner now explicitly exclude a party to a marriage or civil partnership of convenience, al-
though what that means is not defined within the Regulations. There is also an exclusion to 
ensure polygamous marriages or other multiple relationships are not recognised under the 
Regulations, as the spouse, civil partner or durable partner of an EEA national in the United 
Kingdom are excluded if a spouse, civil partner or a durable partner of the spouse or the 
EEA national is already present in the United Kingdom.  

There has been increased emphasis in tackling abuse relating to sham marriages over and 
above what we were seeing in years before. Guidance issued by the Home Office to immi-
gration officers and entry clearance posts make it clear that the possibility of abuse should be 
considered in all applications. Given the tightening of rules for domestic immigration appli-
cations which rely on marriages to British or settled nationals, it appears that the Home Of-
fice is more concerned than ever about sham marriages with European nationals.  

Anecdotally it is clear that the number of marriage interviews conducted has increased in 
line with announcements made by the Home Office that it is concerned about sham mar-
riage.38 Unfortunately, the quality of decisions where marriages of convenience have been 
alleged has at times been very poor. One problem is that, in conformity with the govern-
ment’s obligations under the Directive, the application form for a family permit does not ask 
for evidence that the relationship is genuine but applicants who do not spontaneously provide 
such evidence may have their applications refused. So for example, despite the fact that a 
marriage certificate of an Irish national and his civil partner was submitted and no further 
questions were asked by the Home Office, the Home Office refused the application stating 
that they were not satisfied that the civil partnership was genuine and subsisting, a phrase 
borrowed from domestic immigration control. As the applicant had not submitted his divorce 
certificate which had never been requested, it was queried whether he was free to enter into a 
civil partnership and it was also stated that, given the different cultural backgrounds of the 
two individuals, they believed that it was a civil partnership of convenience. The concern is 
that the Home Office believes that the burden of proof should be on the applicant to show 
that he or she is in a genuine marriage rather than for the Home Office to prove the shame 
marriage. As mentioned in last year’s report, this approach has been criticised judicially (Pa-
pajorgi (EEA spouse – marriage of convenience) Greece [2012] UKUT 00038 (IAC)) but 
administrative practice does not seem to have changed. 

The obligation on registrars in Immigration and Asylum Act 1999, s.24, to inform the 
Home Office if they suspect that a sham marriage or civil partnership is about to take place 
are still in place and anecdotal evidence suggests that registrars are making use of it with 
immigration officials turning up at ceremonies to interview third country nationals intending 
to marry EEA nationals.  
                                                      
38  http://www.ukba.homeoffice.gov.uk/sitecontent/newsarticles/2012/november/30-17-arrests1 

http://www.ukba.homeoffice.gov.uk/sitecontent/newsarticles/2012/november/30-17-arrests1
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Extended family members 

The United Kingdom government maintains its position that the right of admission under 
Article 3(2) is discretionary. This is set out in Regulation 8 of the 2006 Regulations.  

In accordance with Rahmen, the United Kingdom has removed the requirement formerly 
in Regulation 8(2)(A) that the relative of an EEA national needed to have been residing in 
the country which the EEA national also resided. It now sets out that the person has to have 
been residing in ‘a country other than the UK’. The United Kingdom has not though trans-
posed the Directive to allow extended family members of European Union citizens to apply 
to have their residence in the United Kingdom considered under European Union law, when 
they are already lawfully residing in the United Kingdom, before the arrival to the United 
Kingdom of the European Union citizen on whom they are dependent. There is therefore a 
section of people who are dependent on European Union citizens within the United Kingdom 
who are unable to apply as extended family members under the Regulations. The Court of 
Appeal has found that, provided there has been dependency in the country from which the 
family member came and there is still dependency at the date of application, it does not mat-
ter if their arrival predates that of the Union citizen although irregular entry or stay would be 
a weighty consideration in exercising discretion as to whether to issue a permit (Aladeselu v 
SSHD [2013] EWCA Civ 144). The Court of Appeal has also recently held that dependency 
must be on the EU citizen him or herself not on the EU citizen’s spouse (Soares v SSHD 
[2013] EWCA Civ 575). 

In relation to durable relationships, the Home Office continues to apply the criteria ap-
plicable under the domestic immigration rules, including the requirement for two years’ prior 
cohabitation. UKBA’s website says that it is unlikely that they would consider a shorter rela-
tionship as ‘durable’ although guidance to staff makes it clear that ‘each case must be con-
sidered on its merits, taking into account all the facts and circumstances’ (Chapter 5.1.3, 
European Casework Instructions)and in practice, the Home Office does appear to take into 
consideration for example people with children or couples who have been in longer relation-
ships but have for some reason not been able to cohabit. There have been no particular prob-
lems with the recognition of durable partners. 

Retained Rights 

The problems in relation to retained rights remain primarily in the area of obtaining the nec-
essary proof at the time the applicant is making an application for a retained right, particu-
larly in cases of divorce. Ahmed (Amos; Zambrano; reg 15A(3)(c) 2006 EEA Regs [2013] 
UKUT 00089(IAC) found that the Union citizen spouse must be in the UK and exercising 
Treaty rights at the date of termination of the marriage and that this was the case even when 
the third country national spouse had been the victim of domestic violence.  

Helpfully, Regulation 10 of the Immigration (European Economic Area) Regulations 
now refers to applicants not only having rights if they were a family member of a person 
exercising Treaty rights but also if they were a family member of an EEA national with per-
manent residence (Immigration (EEA) (Amendment) Regulations 2012/1547 paragraph 3). 
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Derivative Rights 

Regulation 15A has been added to the Immigration (EEA) Regulations to implement the 
cases of Chen, Ibrahim and Teixeira and Zambrano. The provisions are drawn up to reflect a 
narrow reading of the judgments. Individuals falling to benefit from these provisions will 
only be able to do so while their children are under the age of 18 and will not qualify for 
permanent residence. The Tribunal has taken a narrow view of the effect of Zambrano on 
Chen, continuing to uphold pre-Zambrano findings that the parents of a Chen child must be 
able to support themselves without working illegally or under a time-limited visa (Seye 
(Chen children; employment) [2013] UKUT 00178 (IAC)).  

Several cases have grappled with the effects of Zambrano. The Court of Appeal de-
clined, in the light of Dereci, to regard the principle in Zambrano as effective where the 
child’s enjoyment of citizenship rights would be impeded in ways that fell short of enforced 
departure (Harrison v SSHD [2012] EWCA Civ 1736). On the other hand, the right in Zam-
brano was recognised as directly applicable so that the child’s carer was not a person subject 
to domestic immigration control (Pryce v Southwark LBC [2012] EWCA Civ 1572). The 
Tribunal has found that the Zambrano principle applies to admission decisions as well as to 
claims against expulsion (Campbell (exclusion; Zambrano) [2013] UKUT 00147 (IAC)). 
The principle may extend to a Union citizen child who is not a UK national if an adverse 
decision would force the child to leave the territory of the Union (Ahmed (Amos; Zambrano; 
reg 15A(3)(c) 2006 EEA Regs [2013] UKUT 00089(IAC)). However, the Court of Session in 
Scotland found that this would arise only if the Union citizen child could not return with the 
carer to the state of nationality and this should not be the case (JYZ [2013] CSIH 16). 

The decisions in Teixeira and Ibrahim continue to generate new cases. There has been 
confusion as to whether the Union citizen parent must be in employment when the child 
starts education. A previous Tribunal case had found that a worker, for this purpose, did not 
include a job seeker and that the derived right arises only if the parent is in work when the 
child begins education. In an appeal from that decision, the Court of Appeal did not make a 
finding on the latter point and held that the definition of worker, for the purposes of Regula-
tion 492/2011, might be more demanding than under Directive 2004/38 (MDB (Italy) v 
SSHD [2013] Civ 1015. The Tribunal, in Ahmed (discussed above) found that the derivative 
right existed even if the Union citizen was not in work when the child started education. The 
Tribunal, in SSWP v RR [2013] UKUT 021 (AAC) considered that the principle could apply 
even if the child in education was a British citizen (although, in most cases, rights would also 
apply under Zambranoand the Supreme Court decision of ZH (Tanzania)). 

Reverse discrimination  

Regulation 9 of the Immigration (European Economic Area) Regulations transposes into law 
of the United Kingdom, the requirements of Surinder Singh. Although clear that people who 
have been workers or self employed in another Member State can benefit it does not explic-
itly mention students or those who have been self sufficient. It specifically also states that the 
parties must have been living together in the state from which they are coming, in other 
words it imposes a stricter test on the couple than European law would usually do when 
judging if there is a genuine marriage. On return to the United Kingdom the British national 
does not need to be exercising Treaty rights.  
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Dual nationals 

In response to McCarthy, the definition of ‘EEA national’ has been amended to mean ‘a 
national of an EEA state who is not also a British citizen’. Nationals with an EEA nationality 
and British citizenship cannot benefit from European law when trying to bring their family 
members to the United Kingdom but must follow the domestic law route. It would seem, 
particularly harsh where dual nationals are unable to fulfil domestic rules but are exercising a 
Treaty right in the United Kingdom. It will at some point also lead to absurd situations, such 
as if somebody is a dual German/UK national who has been working in Germany, gets mar-
ried to a third country national while residing and then wants to return to the United King-
dom. He would arguably not fit within Regulation 9 as he would not have been exercising 
Treaty rights in Germany but would have been working there as a German. However, he 
would also not be able to rely on his German nationality and argue he is exercising Treaty 
rights in the United Kingdom as a British national and would have to rely on domestic law 
for his wife to enter the United Kingdom. 

ENTRY AND RESIDENCE RIGHTS. 

Family permits 

Family permits on the whole continue to be dealt with swiftly and are prioritised. Despite the 
fact that entry clearance posts now pool entry clearance applications into larger regional 
hubs, they do appear to be prioritised and posts are well aware that fees are currently not 
payable for these applications (but see below). 

In terms of the application forms, the forms required for family permits still require a 
large amount of irrelevant information and documents to be provided. This in turn leads to 
unjustifiable reseals and the quality of decisions at times shows a lack of understanding of 
the differences between domestic and European law. Biometric data is also taken for each 
and every application.  

Residence cards 

Delays in dealing with even very straight forward applications are severe and often stretches 
to very close to the six month mark. Particularly slow are retained rights cases and extended 
family member applications. The ‘pre sift’ referred to in previous reports remains in place 
with the same concerns raised in previous years. One major concern which if anything ap-
pears to have worsened throughout the last year is the backlog in opening post. This has the 
knock on effect of delay in sending out registration certificates which at times has been 
around 4-6 weeks with the corresponding problems for applicants in retaining their jobs. 

The concerns with the forms remain as set out in the previous report particularly in rela-
tion to the questions relating to criminal convictions. There is also now a new question 
which asks applicants to list their ties to the country they were born in, to any other country 
they whose nationality they hold and any country they have lived in for more than five years. 
It also requires proof of comprehensive sickness insurance if the EEA national is self suffi-
cient or a student. 
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This year the Home Office has also announced that it intends to start charging the fee of 
£55 for residence card applications. It is unclear which document the Home Office has taken 
as a comparator for setting this fee as British citizens or residents are not required to have an 
identity card. The fee announcement in relation to European applications was made along 
with the announcement of an increase in fees for domestic applications before April 2013 but 
has not as yet been brought into force as it requires an amendment of the Immigration (Euro-
pean Economic Area) Regulations to be enforceable. An express service for residence cards 
which was considered by the Home Office has not been implemented.  

Access to work for family members 

Delays in issuing documentation and employer sanctions on employing third country nation-
als who do not have the right to work, mean that there are situations when family members 
have difficulty getting work and retaining it particularly before they have been able to secure 
a certificate of application.  

Although the Home Office operates an employers’ hotline which enables employers to 
check the immigration status of a particular employee with the Home Office, the information 
provided is often not up to date and therefore not accurate. The guidance though for case-
workers remains generously drafted in favour of applicants in terms of allowing for possible 
delays within the Home Office and court system. 

Permanent residence 

It remains the case that evidence is often the difficulty when family members or extended 
family members apply for permanent residence. The Home Office require very thorough 
documentation showing the continuous exercise of five years of Treaty rights by the EEA 
national. Periods of unemployment and any delay in registering with a Job Centre often 
cause problems when showing continuity. If it is argued that the family member was self 
sufficient as there has been no recourse to benefits, proof of comprehensive sickness insur-
ance is required. 

Third country members who have retained rights or are separated but not divorced from 
spouse or civil partner, given their breakdown in their relationship often have particular 
problems proving they have five years of continuous residence. There is often a narrow view 
taken of evidence rather than a sensible ‘in the round’ approach. Those who are exercising 
derivative rights (outside the Directive) are not considered entitled to permanent residence 
and this is clear from the implementing regulations. This view was upheld by the Tribunal, in 
respect of a Chen parent in Bee (permanent/derived rights of residence) [2013] UKUT 
00083.  

CONCLUSION 

The Home Office has added to the Immigration (EEA) Regulations some of the decisions in 
case law which have come from the CJEU in the last years. What is of concern though is an 
apparent deterioration in the quality of decision making by the Home Office and a lack of 
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communication with applicants about the required documentation. The result is that appli-
cants have applications refused and are forced to appeal decisions. The general negative 
rhetoric about immigrants generally and EU migration does not seem to have left the Euro-
pean Directorate of the Home Office unaffected. In particular, concern about abuse seems to 
have intensified in light of the tightened domestic provisions in relation to applications based 
on relationships and there are far more widespread allegations of sham marriages with corre-
sponding refusals. It often appears that the correct burden of proof is not applied so that ap-
plicants are expected to show that the marriage is genuine rather than the government mak-
ing its case, at least in the first place. 
 



UNITED KINGDOM 
 

 
24 

 

Chapter III 
Access to Employment: (a) Private sector and b) public sector 

1.  ACCESS TO EMPLOYMENT 

Text(s) in force 
Equality Act 2010 
SI 2007/617 The European Communities (Employment in the Civil Service) Order 2007 

Draft legislation, circulars, etc.  
http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/ecis/ 
contains guidance and information for caseworkers dealing with European applications un-
der the Free Movement of Persons Directive (2004/38/EC). 

a) Access to employment in the private sector 

a.1. Equal treatment in access to employment  

The European casework instructions (http://www.ukba.homeoffice.gov.uk/sitecontent/ 
documents/policyandlaw/ecis/) contain guidance and information for caseworkers dealing 
with European applications under the Free Movement of Persons Directive (2004/38/EC). 
However, they focus primarily on entry and residence requirements, not equal treatment. The 
Worker Registration Scheme for the EU-8 closed on 30 April 201139. However, those com-
ing from Bulgaria and Romania who wish to work (and are not self-employed), the following 
rules apply:40 
• Those who have been an employee for an uninterrupted period of 12 months enjoy the 

rights of free movement 
• Students can work for less than 20 hours per week 
• Others can come to the UK under (i) the seasonal agricultural scheme or (ii) the sectors 

based scheme for low skill work in the food manufacturing sector. 
 
This special scheme will end on 31 December 2013. 

http://www.direct.gov.uk/en/Employment/Jobseekers/LookingForWork/DG_10030134?
PRO=hp&CRE=pop is a government website containing a job matching service hereby job-
seekers can match their CV and skills to jobs posted by companies. There is no limit on the 
website as to nationality. For those on benefits, Jobcentre plus provides a personal adviser to 
help an individual look for work: http://www.dwp.gov.uk/adviser/updates/get-britain-
working/. 

Job Centre Plus (http://www.direct.gov.uk/en/Employment/Jobseekers/ContactJobcen-
trePlus/DG_186347) is covered by the Department of Work and Pensions 
(http://www.dwp.gov.uk/). Jobcentre Plus is part of a network of public employment services 
that belong to the European Employment Services (http://ec.europa.eu/eures/home. 

                                                      
39 http://www.bia.homeoffice.gov.uk/eucitizens/workerregistrationscheme/ 
40 http://www.bia.homeoffice.gov.uk/eucitizens/bulgaria-romania/ 

http://www.legislation.gov.uk/uksi/2007/617/contents/made
http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/ecis/
http://www.ukba.homeoffice.gov.uk/sitecontent/%20documents/policyandlaw/ecis/
http://www.ukba.homeoffice.gov.uk/sitecontent/%20documents/policyandlaw/ecis/
http://www.direct.gov.uk/en/Employment/Jobseekers/LookingForWork/DG_10030134?PRO=hp&CRE=pop
http://www.direct.gov.uk/en/Employment/Jobseekers/LookingForWork/DG_10030134?PRO=hp&CRE=pop
http://www.dwp.gov.uk/adviser/updates/get-britain-working/
http://www.dwp.gov.uk/adviser/updates/get-britain-working/
http://www.direct.gov.uk/en/Employment/Jobseekers/ContactJobcentrePlus/DG_186347
http://www.direct.gov.uk/en/Employment/Jobseekers/ContactJobcentrePlus/DG_186347
http://europa.eu.int/eures/home.jsp?lang=en
http://ec.europa.eu/eures/home.%20jsp?lang=en
http://www.bia.homeoffice.gov.uk/eucitizens/workerregistrationscheme/
http://www.bia.homeoffice.gov.uk/eucitizens/bulgaria-romania/
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jsp?lang=en) (EURES). Under the Equality Act 2010, JobCentre Plus cannot discriminate on 
the grounds of nationality41 of the applicant (see further below), although some of the bene-
fits that it can advise on are subject to residence criteria. Under s. 55 Equality Act 2010 em-
ployment agencies (‘employment service-providers) cannot discriminate on racial grounds 
which includes nationality.42 

Equally, employers are not allowed to discriminate on the grounds of nationality either in 
respect of the arrangements they make for the purposes of determining who should be of-
fered that employment43 or the terms on which that employment is granted44 or by refusing 
or deliberately omitting to offer employment. Section 13 EqA 2010 prohibits direct discrimi-
nation and s. 19 prohibits indirect discrimination on racial grounds which are defined in s. 9 
as to include (a) colour, (b) nationality, (c) ethnic or national origins; caste has been added to 
this list by the Enterprise and Regulatory Reform Act 2013. The reference to colour and 
nationality, which was found in the original 1976 Act, shows that the British legislation is 
broader in scope than the EU’s Race Directive 2000/43. This has been emphasised recently 
by ACAS, the advisory, conciliation and arbitration service: http://www.acas.org.uk/in-
dex.aspx?articleid=3702. 

a.2. Language requirements 

There are no formal rules on language requirements although most employers insist that 
English is spoken to a particular level.  

b) Access to employment in the public sector  

b.1. Nationality condition for access to positions in the public sector  

EU law requires equal access to employment for EEA nationals, subject to the Article 45(4) 
TFEU exemption for the ‘public service’, a concept which has been given a restrictive inter-
pretation by the Court of Justice. Generally, EEA nationals can be employed in all jobs in the 
public sector45 except for reserved posts.46 These are defined in the Order in the following 
terms:47 
                                                      
41  The definition of race includes nationality: s.9 EqAct 2010 
42  On nationality, see BBC Scotland v Souster [2001] IRLR 150. 
43  Nagarajan v London Regional Transport [1999] IRLR 572. 
44  Anya v University of Oxford [2001] IRLR 377. 
45  2.—(1) Amend the Aliens’ Employment Act 1955 as follows. 

(2) In subsection (1) of section 1 (provision for civil employment of aliens), for paragraph (c) substitute “(c) 
if he is a relevant European and he is not employed in a reserved post;”. 
(3) After subsection (4) of that section insert— 
“(5) In subsection (1)(c) “a relevant European” means— 
(a) a national of a EEA State or a person who is entitled to take up any activity as an employed person in the 
United Kingdom by virtue of Article 23 of Council Directive 2004/38/EEC (right of family members of na-
tionals of EEA States to take up employment where that national is employed);  
(b) a Swiss national or a person who is entitled to take up any activity as an employed person in the United 
Kingdom by virtue of Article 7(e) and Article 3(5) of Annex 1 of the Agreement between the European 
Community and its member States, of the one part, and the Swiss Confederation, of the other, on the free 
movement of persons signed at Luxembourg on 21st June 1999 (right of spouses and certain family members 
of Swiss nationals to take up economic activity, whatever their nationality); or  
(c) a person who is entitled to take up any activity as an employed person in the United Kingdom by virtue 
of Article 6(1) or 7 (rights of certain Turkish nationals and their family members to take up any economic 

→ 

http://www.acas.org.uk/index.aspx?articleid=3702
http://www.acas.org.uk/index.aspx?articleid=3702
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(6) In subsection (1)(c) “a reserved post” means— 
(a)  a post in the security and intelligence services; or  
(b)  a post falling within subsection (7) or (8) which the responsible Minister considers needs 

to be held otherwise than by a relevant European.  
(7) The posts falling within this subsection are— 

(a)  a post in Her Majesty’s Diplomatic Service and posts in the Foreign and Commonwealth 
Office; and  

(b)  posts in the Defence Intelligence Staff.  
(8) The posts falling within this subsection are posts whose functions are concerned with— 

(a)  access to intelligence information received directly or indirectly from the security and in-
telligence services;  

(b)  access to other information which, if disclosed without authority or otherwise misused, 
might damage the interests of national security;  

(c)  access to other information which, if disclosed without authority or otherwise misused, 
might be prejudicial to the interests of the United Kingdom or the safety of its citizens; or  

(d)  border control or decisions about immigration.  
(9) In this section “the security and intelligence services” means— 

(a)  the Security Service;  
(b)  the Secret Intelligence Service; and  
(c)  the Government Communications Headquarters.”. 

 
More detailed guidance about ‘reserved posts’ is contained in the Civil Service Nationality 
Rules, published by the Cabinet Office, most recently in November 2007.48 A flowchart on 
how these rules are applied, produced by the Civil Service can be found in Annex I. 

Section 3 of this guidance lists ‘Reserved Posts’ in the civil service in which ‘[o]nly UK 
nationals may be employed’. Reserved posts are ‘generally those which, due to the sensitive 
nature of the work, require special allegiance to the Crown such that they can only be held 
by a UK national’.49 It continues ‘3.2 Under no circumstances may any other nationals be 
employed in reserved posts.’50 The guidance then spells out the posts covered: 
 

1. All posts within the security and intelligence services (that is, the Security Service, the Secret 
Intelligence Service, and the Government Communications Headquarters) are automatically 
reserved to UK nationals. 

2. Certain other categories of posts are capable of being reserved if the Minister responsible for 
the department or agency considers that to be necessary (that is, that special allegiance to the 
Crown is required in respect of that post such that the post must be held by a UK na-
tional).These categories of posts are:  
- posts within the Defence Intelligence Staff within the Ministry of Defence; and 
- posts whose functions are concerned with: 

                                                      
activity, whatever their nationality) of Decision 1/80 of 19 September 1980 of the Association Council set up 
by the Agreement establishing an Association between the European Economic Community and Turkey, 
signed at Ankara on 12 September 1963. 

46  SI 2007/617 The European Communities (Employment in the Civil Service) Order 2007. See also section 75 
of the Race Relations Act 1976 which extends the Act’s coverage to Crown employment. However, section 
75(5) provides that ‘nothing in this Act shall … invalidate any rules … restricting employment in the service 
of the Crown … to persons of particular birth, nationality, descent or residence.’ 

47  The Order makes equivalent amendments for Northern Ireland. 
48  http://www.civilservice.gov.uk/jobs/Background/Nationality-Requirements/Nationality-Requirements.aspx  
49  Para. 3.1. 
50  Emphasis in original. 

http://www.civilservice.gov.uk/jobs/Background/Nationality-Requirements/Nationality-Requirements.aspx
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(i) access to intelligence information received directly or indirectly from the security 
and intelligence services; 
(ii) access to other information which, if disclosed without authority or otherwise mis-
used, might damage the interests of national security; 
access to other information which, if disclosed without authority or otherwise misused, 
might be prejudicial to the interests of the United Kingdom or the safety of its citizens; 
border control or decisions about immigration.  
Where a post falls within one of the categories in this paragraph the Minister responsible 
for the department or agency must consider whether it is necessary to reserve that post for 
UK nationals only. Where the responsible Minister does not consider that to be necessary, 
the post will not be reserved for UK nationals.  

3. In relation to posts within the Diplomatic Service and the Foreign and Commonwealth Of-
fice, it has been determined that special allegiance to the Crown is required in respect of these 
posts such that it is necessary to reserve these posts to UK nationals. Therefore only UK na-
tionals are eligible for employment in posts in the Diplomatic Service and the Foreign and 
Commonwealth Office51 unless the responsible Minister decides otherwise in relation to a 
specified post or posts.  

 
The Rules then spell out additional restrictions that may be imposed on UK nationals. For 
example, for posts in the Diplomatic Service and Home Civil Service posts in the Foreign 
and Commonwealth Office, individuals are only eligible if: 
 

(a) they are a British citizen; and 
(b) they have resided in the United Kingdom for at least two of the previous ten years immedi-

ately prior to their application, at least one year of which must have been a consecutive 
twelve-month period, unless they have served overseas with HM Forces or in some other of-
ficial capacity as a representative of Her Majesty’s Government, or have lived overseas as a 
result of their parents’ or partner’s government employment. A lack of sufficient background 
information may preclude them from being granted security clearance. 

 
The government anticipates that about 5 per cent of the posts in the Civil Service (27,000) 
will be reserved.52 

b.2. Language requirements 

See a.2 above. 

b.3. Recognition of professional experience for access to the public sector  

There are too many jobs in the public service to be able to spell out the professional experi-
ence required for each. However, given the strong ethos of equal treatment, migrants are not 
put at a particular disadvantage. This ethos is spelled out in the Civil Service Commission-
ers’ Recruitment Principles:53 

                                                      
51 Except for those local staff in FCO posts abroad. These posts are open to persons regardless of their nationa-

lity.  
52 Hansard, 21 Feb 2007: Column 1137. See also Mr McFadden’s answer to the PQ posed by Mr Dismore: 

http://www.publications.parliament.uk/pa/cm200607/cmhansrd/cm070328/text/70328w0024.htm 
53  http://civilservicecommission.independent.gov.uk/civil-service-recruitment/  

http://www.publications.parliament.uk/pa/cm200607/cmhansrd/cm070328/text/70328w0024.htm
http://civilservicecommission.independent.gov.uk/civil-service-recruitment/


UNITED KINGDOM 
 

 
28 

 

Merit – means the appointment of the best available person: no one should be appointed to a job 
unless they are competent to do it and the job must be offered to the person who would do it best. 
Fair – means there is no bias in the assessment of candidates. Selection processes must be objec-
tive, impartial and applied consistently. 
Open – means that job opportunities must be advertised publicly and potential candidates given 
reasonable access to information about the job and its requirements, and about the selection 
process. 

b.3 Other aspects of access to employment  

There is no concours system in the UK although there a civil service exam.54 For regulated 
professions, the relevant professional requirements will be required (eg being a solicitor or 
barrister).55 

Working conditions in the public sector 

It is difficult to generalize about working conditions in the public sector because each de-
partment sets its own pay scales and other benefits.56 However, the ethos of equality means 
that EEA nationals are not put at a disadvantage. Furthermore, the principle of territoriality 
(discussed above) means that migrants will enjoy equal treatment with nationals in respect of 
matters such as trade union rights etc. 
 
  

                                                      
54  http://www.civilservice.gov.uk/jobs/Entry/index.aspx  
55  http://www.gls.gov.uk/  
56  http://www.civilservice.gov.uk/jobs/Background/Rewards-Benefits/reward-benefit.aspx  

http://www.civilservice.gov.uk/jobs/Entry/index.aspx
http://www.gls.gov.uk/
http://www.civilservice.gov.uk/jobs/Background/Rewards-Benefits/reward-benefit.aspx
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Chapter IV 
Equality of Treatment on the Basis of Nationality 

1.  WORKING CONDITIONS – DIRECT AND INDIRECT DISCRIMINATION 

Direct discrimination in working conditions regarding EEA nationals is fairly rare in UK 
legislation. However, section 54 and Schedule 3, para 5, of the Nationality Immigration and 
Asylum Act 2002 discriminates directly against EU nationals. The provision allows access to 
three kinds of benefit: 
• Residential accommodation for adults who by reason of age, illness, disability or any 

other circumstances are in need of care and attention;57 
• Services for children and their families and children leaving care as adults; 
• Accommodation provided for the promotion of well-being under the Local Government 

Act 2000. 
 
Access to these benefits is expressly prohibited to EEA nationals (other than British citizens) 
and their dependents. However, these benefits may be extended to EEA nationals if the per-
formance is necessary for the purpose of avoiding a breach of a person’s rights under EU 
law. The difficulty here is that the individual must show that he or she has EU rights (and the 
UK Border Agency takes the view that unless the individual comes within one of the speci-
fied categories in Articles 6 and 7 of Directive 2004/38 they are not exercising Treaty rights) 
and then the individual must show that it is necessary in order to avoid a breach of the rights 
to exercise a power favourably for the individual. Thus UK local authorities may require the 
individual not only to be a worker but to show why the provision of residential accommoda-
tion is necessary to avoid a breach of EU rights.58 

Indirect discrimination against EU national workers has been the subject of some con-
cern.59 The UK’s Trade Union Congress has expressed concern regarding the treatment of 
EU8 workers and other migrants. It continued its campaign to ensure that these workers are 
aware of their rights under UK labour law.60 It has also produced a booklet on the right so 
migrant workers, translated into various EU 8 languages, as well as French and Spanish.61 

2.  SOCIAL AND TAX ADVANTAGES  

As regards housing, in response to the difficulties which EEA nationals (in particular EU8 
and EU2 nationals) have been encountering, a UK professional organisation, the Chartered 
Institute for Housing (constituted as a charity in English law) has established a website pro-
viding detailed information on access to all types of housing for EEA nationals generally,62 
                                                      
57  This refers back to s. 21 National Assistance Act 1948.  
58  The application of the rules on residential accommodation were considered in detail in R (on the application 

of de Almeida) v. Kensington and Chelsea RLBC[2012] EWHC 1082 (Admin) 2012 WL 1358031. 
59  See also: Patmalniece v Secretary of State for Work and Pensions [2011] UKSC 11 (16 March 2011) discus-

sed last year. 
60  http://www.tuc.org.uk/international/index.cfm?mins=232&minors=28&majorsubjectID=7  
61  http://www.tuc.org.uk/tuc/working_in_the_uk.cfm  
62  http://www.housing-rights.info/02_4_EEA_workers.html  

http://www.tuc.org.uk/international/index.cfm?mins=232&minors=28&majorsubjectID=7
http://www.tuc.org.uk/tuc/working_in_the_uk.cfm
http://www.housing-rights.info/02_4_EEA_workers.html
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EU8 and EU2 nationals specifically (http://www.housing-rights.info/index.html). However, 
see above regarding the direct discrimination problems which exist as regards housing. 

As regards tax advantages, regulation 3(5) Tax Credits (Residence) Regulations 2003 
provide that Child Tax Credits and Working Tax Credits, which are social benefits adminis-
tered under the tax system, are only available to EEA nationals who have a right to reside. 
The same applies to child benefit. This means that unless the EEA national has permanent 
residence or otherwise satisfies the right to reside test (employed or self-employed or regis-
tered with JobCentre Plus and seeking work) they will not be eligible. The UK authorities 
accept that both types of credit are social advantages within the meaning of Article 7(2) 
Regulation 492/2011.  

General situation as laid down in Art. 7 (2) Regulation 492/2011 

As mentioned above, the UK authorities accept that tax credits constitute benefits under Ar-
ticle 7(2) of the Regulation. What is less clear is how the UK authorities are dealing with the 
relationship between social advantages under Article7(2) and social assistance under Direc-
tive 2004/38 and considered in the CJEU decision Vatsouras. 

The general situation as regards Article 7(2) Regulation 1612/68 is that it is claimed by 
EEA nationals primarily in respect of social benefits. In so far as tax benefits are types of 
social benefits (such as Child Tax Credits, and Working Tax Credits) the effect is the same – 
it is the social aspect which is disputed. On 1 May 2004 the UK introduced a test of the 
‘right to reside’ which EEA nationals must pass before they can claim social benefits.63For 
workers and the self-employed and those that retain this status this is all they need to show. 
However, for others they must also show habitual residence,64 namely an intention to settle 
in the UK, Isle of Man, Channel Islands or Ireland and make it home for the time being. The 
combined effect of these tests is that EEA nationals may be excluded from benefits when 
they are unable to work because of illness, disability or childcare responsibilities. The UK 
courts have held that lawful presence in the UK is not the same as a right to reside.65 The 
courts have also rejected the principle that EEA nationals can acquire a right to reside di-
rectly from EU law as citizens of the Union. What this means is that EEA nationals seeking 
social benefits in the UK are likely to be refused unless they can show that they have a posi-
tive qualifying right to reside within the terms of the relevant benefit regulation.66 The UK’s 
right to reside test has now been challenged by the European Commission as contravening 
the EU’s Social Security Coordination Rules (Regulation 987/2009) which require habitual 
residence only, namely that a persons’ habitual centre of interest is located in the host state.67 
 

                                                      
63  http://www.dwp.gov.uk/docs/hbgm-c4-people-from-abroad.pdf  
64  This applies to the following benefits: income support, income –based job seekers allowance, income related 

Employment and Support allowance, pension credit, housing benefit and council tax benefit. 
65  Abdirahman v Secretary of State for Work and Pensions [2007] EWCA Civ 657. 
66I  Macdonald QC & R Toal, Macdonald’s Immigration Law and Practice LexisNexis London 2009, pp 312-

313. 
67  IP/13/475. 

http://www.housing-rights.info/index.html
http://www.dwp.gov.uk/docs/hbgm-c4-people-from-abroad.pdf
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FLOWCHART FOR CHECKING ELIGIBILITY   
 
 
 
 
  

UK National? 

Conditional 5-year appointment made with possibility of 
renewal on expiry, provided conditions for issue of certificate 
continue to be met. 

YES Alien’s Certificate? 

NO 

YES Overseas post? 

NO 

Candidate eligible for non-reserved post. Not 
eligible for reserved post. YES 

Qualifying family member of EEA, 
Swiss or TurkishNational? 

NO 

Candidate eligible for non-reserved 
post provided lawful employment 
conditions met. Not eligible for re-
served post. 

NO 

YES Commonwealth or Irish 
National? 

YES Turkish National? 

NO 

YES EEA or Swiss National? 

Candidate eligible for non-reserved post. Not eligible for 
reserved post unless 1996 transitional rules apply. 

Candidate eligible for non-reserved post. Not eligi-
ble for reserved post.  YES 

NO 

NO 

Candidate not eligible to join Civil Service. 

NO 

British Protected Person? 

Candidate is eligible regardless of nationality if designated 
post of class or description appropriate for the employment 
of aliens. 

Candidate eligible 
for non-reserved post 
provided conditions 
of Scheme are met. 
Not eligible for 
reserved post. 

Candidate eligible 
for non-reserved 
post. Not eligible for 
reserved post. 

YES 

NO 
Does Worker Regis-
tration or Worker 
Authorisation Scheme 
apply? 

YES Candidate eligible for non-reserved post. Eligible for reserved 
post provided any additional nationality criteria met. 
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Chapter V  
Other Obstacles to Free Movement of Workers 

 
In May 2013 a detailed report on obstacles to the exercise of free movement rights in the UK 
was published by the Nuffield Foundation, the result of a detailed study carried out by two 
universities in Scotland. The study is entitled Getting to Grips with EU citizenship: under-
standing the friction between EU free movement law and UK immigration law68 and was 
carried out by Professors Jo Shaw, University of Edinburgh, Nina Miller and Maria Fletcher, 
University of Glasgow.  

The research addressed three questions: 
• In which areas do the researchers see particular frictions between the systems of EU free 

movement law and UK immigration law? 
• What are the principal dimensions of these frictions, in the sense of how they play out in 

both legal structures and popular discourse? 
• Can the researchers identify the possible causes of those frictions? In particular, do they 

stem from causes within the legal systems in question, or are they the result of external 
factors impacting upon how free movement law operates in the UK? 

 
The main area of friction which the researchers identified was in the application of UK im-
migration law to EU citizens and their family members. This covers access to residence 
rights, access to social benefits, what the researchers call ‘probity’ the right of the UK to 
determine ‘good’ from ‘bad’ migrants and act on that determination, and transitional regimes 
(including the rights of Turkish nationals under the EC Turkey Association Agreement). The 
fundamental problem which they find is that while EU free movement of workers is a rights 
based regime, UK immigration law is permission based. The incompatibility between the 
two approaches has not been resolved by the way in which the UK has incorporated EU citi-
zenship rights into national law. The detail of this set of problems are well illustrated in 
chapters I and II of this report. 

The second finding of the research is that there continues to be some degree of reluctance 
on the part of UK decision-makers fully to accept the rights-based character of EU law. This, 
according to the research is a culture based problem. The UK national administrators do not 
embrace the rights based character of EU free movement law as a simple and easy solution 
to cases which would otherwise be complicated under national law, instead they see the 
rights based approach of EU law as a mechanism whereby people can practice abuse on 
these same administrators. This problem is well illustrated in chapters I and II of this report 
where the UK administrator’s approach to the McCarthy and Zambrano judgments and the 
possibility that British citizens might have EU free movement related rights when they are in 
the UK is pronouncedly negative. 

The third finding relates to the question of the intentions of EU citizens when exercising 
their free movement rights. The research indicates that the credibility of the claimant is being 
placed at the heart of the enquiry by the UK administrator. This credibility question has 
‘seeped’ or ‘leaked’ into EU free movement law, where a factual enquiry alone based on the 
principles of EU law is normally the central task of the decision-maker. Thus the national 

                                                      
68  http://www.frictionandoverlap.ed.ac.uk/files/1692_executivesummarylowres.pdf. The executive summary 

can be found here with links to the full report. Visited 1 June 2013. 

http://www.frictionandoverlap.ed.ac.uk/files/1692_executivesummarylowres.pdf
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administrator starts from an erroneous position vis-à-vis EU law and one which takes him or 
her towards an application of national rules which are not relevant or indeed permissible in 
the application of EU law. This creates a substantial tension for the national administrator 
which is difficult for him or her to overcome – one the one hand the knowledge (greater or 
lesser depending on the circumstances) of EU law and the policy pressure to apply national 
approaches. The validity of this finding is reinforced by the fact that in 2012/13 there have 
been rapid and consecutive changes of staff and the heard of the EU team in first UKBA and 
now the Home Office. Indeed, there have been substantial periods of time, according to prac-
titioners months, when it has not be possible to identify specific individual responsible for 
the unit. When an administrator is allocated to the unit, he or she often moves within a matter 
of a few months, once again leaving the unit rudderless. The inability of first UKBA then the 
Home Office to field a senior official responsible for the unit at conferences and training 
courses organized for instance by the ILPA (Immigration Law Practitioners Association) 
evidences the problem. 

The report identifies as a fourth factor exogenous causes such as the politicisation of 
immigration and of attitudes towards the EU in the UK, media coverage on these matters, 
and the UK’s powerful ‘border identity’ as an island state which has negotiated itself an opt-
out from membership of the Schengen zone and the development of certain policies which 
flow from the creation of a borderless Europe, including most aspects of external immigra-
tion policy. This is undoubtedly part of the problem as any most cursory examination of the 
UK press coverage of EU citizens and their rights over the period 2012/13 indicates. It 
should be born in mind, however, that the UK popular press reports on issues which politi-
cians raise as subjects of concern. It is too simple to castigate the UK press for the vitriolic 
coverage of EU citizens exercising their rights. What the press is doing is covering the 
claims and statements of politicians some in parliament others aspiring from all the UK po-
litical parties which claims and statements while possibly of dubious empirical validity none-
theless create a very strong anti-EU current. The responsibility of the UK’s political class 
cannot be shrugged off by kicking the issue into the field of the press.  
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Chapter VI 
Specific Issues 

FRONTIER WORKERS 

While traditionally the main source of frontier workers for the UK is between the Republic 
of Ireland and Northern Ireland and Gibraltar and Spain, the UK tax authorities are becoming 
increasingly aware that there are UK resident frontier workers working in other Member 
States such as France, or father away, given the changing nature of air travel in the EU. The 
UK tax authorities advise that frontier workers may get Working Tax Credit if either of the 
following applies: 
• They live in another country and travel to work in the UK – they must actually have to 

do their work in the UK, not just work for an employer based in the UK. 
• They live in the UK, but travel abroad to work – here they need to return to the UK regu-

larly, for example every day or weekly. 
 
The UK tax authorities advise that it frontier workers are away in the other country for more 
than eight weeks at a time, their Working Tax Credit will stop.69 The clarification of the UK 
rules is helpful for frontier workers. However, with the overhaul of the UK benefits system 
(see chapter VIII for the discussion between the UK authorities and the Technical Committee 
about the status of the new benefits) these benefits are changing in 2013.  

The Commission’s investigation into the taxation of frontier workers announced in 2012 
(DG TAX) has not resulted in public information in the UK. However a commentary by tax 
lawyers published in April 2013 indicated that some experts do not expect substantial conse-
quences for the UK on account of measures already adopted in this field.70 Relevant perhaps 
in this field is also the UK government’s consultation on potential new rules aimed at ensur-
ing that businesses which employ UK-based workers through offshore structures pay the 
correct employment taxes 31 May 2013.71 The objective of the proposed new rules is to 
make it more difficult for companies to use off-shore vehicles to avoid employment taxes 
and national insurance contributions for UK based employees. This may raise questions 
about how frontier workers are classified for the purposes of determining where they are 
based. 

A website operated by private actors maintains substantial amounts of information for 
English speakers on moving around the world. It includes a page dedicated to frontier work-
ers in Spain and appears to set out information fairly accurately.72 

                                                      
69  http://www.hmrc.gov.uk/taxcredits/start/who-qualifies/not-in-uk/cross-border.htm#2 visited 31 May 2013. 
70  http://www.out-law.com/en/articles/2012/april/tax-arrangements-for-cross-border-workers-to-be-

investigated/ visited 31 May 2013. 
71  http://www.out-law.com/en/articles/2013/may/government-consults-on-new-tax-rules-for-uk-workers-

employed-through-offshore-intermediaries/ visited 31 May 2013. 
72  http://spain.angloinfo.com/moving/residency/frontier-workers/ visited 31 May 2013. 

http://www.hmrc.gov.uk/taxcredits/start/who-qualifies/not-in-uk/cross-border.htm#2
http://www.out-law.com/en/articles/2012/april/tax-arrangements-for-cross-border-workers-to-be-investigated/
http://www.out-law.com/en/articles/2012/april/tax-arrangements-for-cross-border-workers-to-be-investigated/
http://www.out-law.com/en/articles/2013/may/government-consults-on-new-tax-rules-for-uk-workers-employed-through-offshore-intermediaries/
http://www.out-law.com/en/articles/2013/may/government-consults-on-new-tax-rules-for-uk-workers-employed-through-offshore-intermediaries/
http://spain.angloinfo.com/moving/residency/frontier-workers/
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UK SPORT – HOME GROWN PLAYER RULES  

Introduction 
 
Since Case C-415/93 Bosman,73 a number of British team sports have raised concerns that 
cross border labour mobility within the sports sector has resulted in negative consequences 
including: a diminution in competitive balance as richer teams attract the best players inter-
nationally thus calling into question uncertainty of sporting outcome; a lack of incentives for 
clubs to train young players; declining performance of national teams as the pool of nation-
ally eligible talent diminishes in proportion to the increase in overseas players and; a de-
crease in the extent to which supporters identify with their club. As a result, a number of 
sports have introduced measures designed to increase the number of home grown players 
named in club squads and on team sheets.  

Basketball  
The international governing body of basketball is FIBA. FIBA-Europe regulates the sport at 
European level. The British Basketball League (BBL) is an independent company owned by 
its member clubs and is the top tier professional basketball league in the UK. The league 
operates a closed league franchise system meaning that no system of promotion and relega-
tion operates with the second tier of basketball, the largely amateur English Basketball 
League (EBL) and the Scottish Basketball League (SBL).In the UK the national governing 
bodies of basketball are England Basketball, Basketball Scotland, Basketball Wales and 
Basketball NI. In recent years the BBL has debated how to encourage the development of 
more home-grown (national) talent in the sport. In the summer of 2011 the BBL Clubs voted 
to change the player eligibility for BBL Competitions (to take effect in the 2012/13 season) 
to provide more opportunities to British players. The new eligibility system allows teams to 
play a maximum of five non British players per game, of which a maximum of three can be 
work permitted. All remaining places on the team have to be filled by British passport hold-
ers. These eligibility criteria are similar to those found in other European Basketball 
Leagues.  

Football 
The Football Association (FA) is England’s national governing body and is affiliated to the 
European (UEFA) and global (FIFA) football governing bodies. It is a member association 
of clubs and County Football Associations (counties being a regional entity in the UK) who 
are its shareholders. The FA is guardian of the Laws of the Game in England and it is re-
sponsible for conducting or supervising disciplinary proceedings at all levels of the game 
from the Premier League to the grassroots. The Football Association Premier League 
(FAPL) is a private company wholly owned by its 20 member clubs. This membership 
changes each season as the Premier League and the Football League retained promotion and 
relegation between the two leagues. The FAPL acts not only as the trade association for the 
participating clubs, it also organises their competition, exploits their rights, and passes and 
enforces rules specific to Premier League competition. The Football League (FL) is a private 
company representing the interests of the 72 professional football clubs outside of the Pre-

                                                      
73  Case C-415/93 Bosman [1995] ECR I-4921. 
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mier League who compete within the Football League’s competitions - the Championship, 
Football League One and Football League Two.  

The English Premier League and the English Football League do not operate nationality 
quotas although those from outside the EU still require a work permit. However, following 
UEFA’s ‘home grown player’ initiative, the English Premier League and the English Foot-
ball League have introduced national schemes. The UEFA rule provides that club squads 
entering European club competitions are limited to 25 players and that eight of these places 
are reserved for locally trained players. A locally trained player is someone either trained by 
that club, or by a club in the same national association. The nationality of the player does not 
form part of the eligibility criteria. From the 2010/11 season, the Premier League introduced 
a squad cap of 25 and a domestic home grown player quota of 8 from that 25 man squad 
based on the UEFA model. Similarly, the Football League operates a home grown player 
scheme. Since the 2011/2012 season, each FL club is required to nominate a minimum of six 
home grown players on their team sheet of players for all League competition matches. A 
FAPL or FL home grown player is someone who, irrespective of his nationality or age, has 
been registered with his current club and/or another club in England or Wales for a period, 
continuous or not of three seasons or 36 months prior to his 21st birthday (or the end of the 
season during which he turns 21).  

Handball  
Handball is a minority sport in the UK although it is considered one of the UK’s fastest 
growing sports. It is regulated by the British Handball Association (BHA). The BHA is re-
sponsible for preparing and entering British teams at World, Olympic, and other interna-
tional competitions administered by the International Handball Federation (IHF). The Home 
Nation Associations are responsible for matters relating to the development of the sport from 
school through to adult clubs, in their respective countries. It does not appear that the BHA 
or the IHF has adopted home grown player rules.  

Ice Hockey  
Ice Hockey UK was formed to take over from the British Ice Hockey Association as the 
National Governing Body. Affiliated to the International Ice Hockey Federation (IIHF), 
IHUK is the internationally recognised umbrella body in the United Kingdom. Ice Hockey 
UK acts as a consultative body to the Work Permits UK and has an input into the criteria that 
are laid down for players coming from non-EEA countries. Ice Hockey UK is responsible for 
ensuring that all overseas players are properly cleared to play and that the rules and by-laws 
of the IIHF are upheld.  

The Elite Ice Hockey League (EIHL) is the top level professional league in the UK. It is 
a closed league governed by a board of directors. Ten overseas players are permitted in Elite 
League Ice Hockey sides. An overseas player is defined as a ‘non-British trained player’. 
Whilst it is normal for British players to be in a minority in the EIHL, the league does supply 
most of the players to represent the Great Britain team. 

The English Premier Ice Hockey League (EPIHL) is the second tier of British ice hockey 
although no system of promotion and relegation operates with the EIHL. This league is run 
by the English Ice Hockey Association. The league is development for British-trained ath-
letes (min 2 years league play at Under 19 levels) and there is a maximum on game day of 4 
non-British trained players on each team. A maximum of 3 non-British trained players can 
be on the ice at any time unless non-British players have team penalties. Personal penalties 
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restrict non-British trained players on the ice unless game suspensions affect the number of 
players allowed to play. Teams are free to procure additional non-British players but are still 
limited to dress 4/skate 3. UK Border Agency mandates place restrictions on this league for 
non-EU players & university players/coaches unless they hold an EU passport. No visas or 
work permits are allowed. 

The English National Ice Hockey League (ENIHL) is run by the English Ice Hockey As-
sociation. The league is development for British-trained athletes (min 2 years league play at 
Under 19 levels) and there is a maximum on game day of 2 non-British trained players on 
each team. A maximum of 1 non-British trained player can be on the ice at any time unless 
non-British players have team penalties. Personal penalties restrict non-British trained play-
ers on the ice unless game suspensions affect the number of players allowed to play. Teams 
are free to procure additional non-British players but are still limited to dress 2/skate 1. UK 
Border Agency mandates place restrictions on this league for non-EU players & university 
players/coaches unless they hold an EU passport. No visas or work permits are allowed. 

Rugby League 
The ‘Super League’ is Europe’s top rugby league competition. Established in 1996 the Super 
League was intended to be a European league although for long periods only English clubs 
have competed. Currently, of the fourteen participating clubs licensed by the Rugby Football 
League (RFL), thirteen are English and one is French (the Catalans Dragons). Super League 
is a closed league with participants being determined via the issuance of RFL licenses rather 
than through a system of promotion and relegation. A club trained player rule was introduced 
into Rugby Super League in 2008 in order to ‘encourage clubs to develop and better their 
own players so that there are more players coming into the game so that standards improve. 
A further purpose is to afford an opportunity to junior players to play in top level competi-
tive matches in order to aid their development and ensure the development of Rugby 
League’. The rule places eligibility restrictions on the composition of the 25 man squad, 
particularly in setting a minimum quota for club trained and federation trained players. The 
club trained quota is 8, the federation quota 12 and the non-federation trained player quota 5.  

A ‘Club Trained Player’ is a player who has been on the Club’s register for any 3 full 
seasons before the end of the season in which he ceases to be eligible by age for reserve 
grade rugby league (21). A ‘Federation Trained Player’ is one who has been on the register 
of one or more member clubs in the same Rugby League Federation as the club he wishes to 
join (Great Britain for the majority, France in the case of players joining Catalan Dragons) 
for three full seasons before the end of the season in which he ceases to be eligible by age for 
Reserve Grade Rugby League. A ‘Non-Federation Trained Player’ is a player who does not 
meet either of the definitions above. In effect the non-federation trained player is an overseas 
player. However, some overseas players are ‘off quota’. An overseas player is someone who 
cannot produce satisfactory evidence to the RFL that he is a Professional Player in accor-
dance with the EU Rules guaranteeing the free movement of workers and that either:(i) he is 
an EU National; or(ii) he is entitled to be lawfully employed in England as a professional 
rugby league player pursuant to a valid work permit and is a National of a country which is 
party to either an Association Agreement, Europe Agreement or the Cotonou Agreement 
with the EU; or(iii) that he is a National of a country which is a current Full or Associate 
Member of the RLEF (Rugby League European Federation) and has been resident in that 
country for four years and is a bona fide registered player who has played a minimum of five 
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domestic league or cup games in a domestic competition in that Full or Associate Member’s 
country.  

Rugby Union 
Rugby Union is a different game to Rugby League, operating with different on-field rules 
and organised by different governing bodies. The Rugby Football Union (RFU) is the gov-
erning body of rugby union in England. Premier Rugby Limited (PLR) is the umbrella or-
ganisation that represents the twelve professional clubs in England. It was formed by those 
clubs to act as a central body to manage the elite club rugby game in England. The RFU and 
PRL signed an agreement which will govern the professional game in England from 1 July 
2008 until 30 June 2016. Part of this agreement provides for a English Qualified Players 
(EQP) Compensation Scheme in order to incentivise the fielding of English qualified play-
ers. The EQP scheme also operates in the second tier of English rugby. A similar scheme 
operates in English cricket. Restrictions on non-EU players operate in Rugby Union but 
these appear compliant with current CJEU jurisprudence concerning non-discrimination 
against EU workers and EU association agreements. 

Volleyball  
Volleyball is a minority sport in the UK. It is regulated by the British Volleyball Federation 
(BVF). As far as can be determined, no direct or indirect discrimination against EU citizens 
takes place in UK volleyball.  

Assessment 
In the 2007 White Paper on Sport, the European Commission stated that the home grown 
player rule adopted by UEFA could be accepted as being compatible with the Treaty provi-
sions on free movement of persons if it does not lead to any direct discrimination based on 
nationality and if the possible indirect discriminatory effects resulting from the rule can be 
justified as being proportionate to a legitimate objective pursued, such as to enhance and 
protect the training and development of talented young players.74 A Commission funded 
study in 2008 concluded that the rule responded in a proportionate manner to a legitimate 
objective and should be considered compatible with EU law.75 On that basis, the European 
Commissioners responsible free movement of workers and for sport issued a joint press re-
lease in 2008 to the effect that as the rule was being implemented in successive stages, the 
practical effects on the freedom of movement of player’s would not be clear for a number of 
years and that consequently a further analysis of its consequences was to be undertaken by 
2012.76 In the 2011 Communication on Sport, the Commission formally committed itself to 
this new Study.77 The results of this study, which was completed in April 2013, are the only 
comprehensive assessment of the UEFA home grown player rule.78 

                                                      
74  COM(2007) 391 final, White Paper on Sport, Brussels, 11/07/07, p. 6. 
75  Ineum Consulting (2008), Study on Training of Young Sportsmen/women in Europe, Extension – Part II 

(Home grown players rule). 
76  Commission Press Release IP/08/807, UEFA Rule on Home-grown Players: Compatibility with the Princi-

ples of Free Movement of Persons, 28/05/08. 
77  COM(2011) final, Developing the European Dimension in Sport (the Communication on Sport), Brussels, 

18/01/11, p. 13. 
78  University of Liverpool and Edge Hill University (2013), Study on the Assessment of UEFA’s Home Grown 

Player Rule, Study for the European Commission, p. 137.  
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The research team adopted an orthodox legal approach to the question of whether the 
Rule was liable to hinder or render less attractive the exercise of fundamental freedoms 
guaranteed by the Treaty. This approach was based on the Court’s reasoning in Gebhard in 
which it stated that in order to be compatible with EU free movement law, measures liable to 
restrict free movement must be ‘applied in a non-discriminatory manner; they must be justi-
fied by imperative requirements in the general interest; they must be suitable for securing the 
attainment of the objective which they pursue; and they must not go beyond what is neces-
sary in order to attain it’.79 Based on this approach, a number of broad conclusions can be 
made concerning whether home grown player rules are compatible with Article 45 TFEU. 

1. The Nature of the Restriction 

The nature of the home grown player rules surveyed above varies. Whereas some of the rules 
do not directly tie player eligibility to nationality, others make this connection explicit. For 
example, home grown players in Football, Ice Hockey and Ruby League are not defined with 
reference to a player’s nationality whereas in Basketball reference is made to a ‘non-British’ 
quota and in Rugby Union and Cricket financial inducements are only available to players 
eligible to represent the national team. In EU law, this distinction can give rise to the appli-
cation of different legal tests – one applicable to directly discriminatory measures, the other 
to indirectly discriminatory measures.  

Direct discrimination is an overt form of differential treatment to be found in circum-
stances in which the migrant worker is treated less favourably than the national worker. Such 
differential treatment is prohibited by Article 45 and related secondary legislation. This pro-
hibition applies not only to circumstances in which migrant workers are totally excluded 
from a particular activity80 but also to situations in which a quota on the number of migrant 
workers is adopted. 

By contrast, indirect discrimination is a less overt form of differential treatment but it is 
still prohibited by Article 45 and related secondary legislation. Home grown rules that do not 
define nationality as part of the criteria can still give rise to indirectly discriminatory effects 
if the rule places national workers at an advantage over migrant workers. The 2013 Commis-
sion study drew this conclusion in relation to the UEFA rule. The Court subjects indirectly 
discriminatory measures to a different justificatory regime to that applicable to direct dis-
crimination (see below).  

Not all measures that restrict a worker’s free movement are considered restrictions under 
Article 45. In Walrave the Court of Justice declared that sport is subject to European law 
‘only in so far as it constitutes an economic activity’ and that the prohibition on nationality 
discrimination ‘does not affect the composition of sport teams, in particular national teams, 
the formation of which is a question of purely sporting interest and as such has nothing to do 
with economic activity’.81 Notwithstanding this limitation, EU citizenship rights grant those 
who are not directly economically active equal treatment rights. The scope for relying on the 
Walrave ‘sporting exception’ was curtailed following Meca-Medina in which the Court 
stated that, ‘… it is apparent that the mere fact that a rule is purely sporting in nature does 
not have the effect of removing from the scope of the Treaty the person engaging in the ac-

                                                      
79  Case C-55/94 Gebhard [1991] ECR I-4165, paragraph 37. 
80  Case C-283/99 Commission v Italy [2001] ECR I-4363. 
81  Case 36/74 Walrave and Koch [1974] ECR 1405, paragraphs 4 and 8. 
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tivity governed by that rule or the body which has laid it down’.82 The Court went on to say 
that ‘[i]f the sporting activity in question falls within the scope of the Treaty, the conditions 
for engaging in it are then subject to all the obligations which result from the various provi-
sions of the Treaty. It follows that the rules which govern that activity must satisfy the re-
quirements of those provisions, which, in particular, seek to ensure freedom of movement for 
workers, freedom of establishment, freedom to provide services, or competition’.83 

Nevertheless, in Meca-Medina, the Court established that while the contested anti-
doping rules could not be categorised as rules of purely sporting interest, they still did not 
infringe the Treaty’s competition prohibitions because they were ‘inherent in the organisa-
tion and proper conduct of competitive sport and its very purpose is to ensure healthy rivalry 
between athletes’.84 In applying the inherency test, the Court stated that account must first of 
all be taken of the overall context in which the decision of the association of undertakings 
was taken, or produces its effects, and, more specifically, of its objectives. It has then to be 
considered whether the consequential effects restrictive of competition are inherent in the 
pursuit of those objectives and are proportionate to them.85 This approach, although devel-
oped in the context of the EU’s competition provisions, is appropriate for transposition into a 
free movement context. A key issue for a governing body seeking to rely on the inherent 
rules doctrine is to construct a case that the home grown player rule derives from a need 
inherent in the organisation of the sporting competition in question. In Deliège86 and Meca-
Medina, the Court limited its acceptance of rules ‘inherent’ to the proper organisation of 
sport to non-discriminatory rules that bore no relationship to nationality. 

2. Justifications  

Direct discrimination can only be justified with reference to one of the express Treaty dero-
gations, namely public policy, public security or public health.87 By contrast, indirect dis-
crimination can also be justified with reference to an open-ended set of justifications. The 
grounds for arguing that directly discriminatory sporting measures can be justified on Treaty 
grounds are very limited. By contrast, the Court of Justice has accepted a number of impera-
tive requirements specific to sport including the need to preserve: competitive balance;88 the 
proper functioning of sporting competition;89 the integrity and objectivity of competitive 
sport90 and; the recruitment and training of young players.91 Article 165 TFEU corroborates 
the importance of these justifications. It is likely that home grown player rules that propor-
tionately pursue one or more of these objectives will be considered acceptable under Article 
45. Alternative grounds for justification, such as the need to protect the national team or the 
need to protect the links between club sides and their local / national identities have yet to be 
accepted as legitimate. 

                                                      
82  Case C-519/04 P David Meca-Medina and Igor Macjenv Commission [2006] ECR I-6991, paragraph 27. 
83  Case C-519/04 Meca-Medina, paragraph 28. 
84  Case C-519/04Meca-Medina paragraph 45. 
85  Case C-519/04Meca-Medina, paragraph 45. 
86  Joined Cases C-51/96 and C-191/97, Deliège v Ligue francophone de Judo et disciplines Associeés Asb 

[2000] ECR I-2549. 
87  Case C-388/01 Commission v Italy [2003] ECR I-721 paragraph 19. 
88  Case C-415/93 Bosman, paragraph 106. 
89  Case C-176/96 Lehtonen and Castors Braine [2000] ECR I-2681, paragraph 54. 
90  Case C-519/04 Meca-Medina. 
91  Case C-325/08 Olympic Lyonnais v Bernard & Newcastle United. 
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UEFA have been explicit in connecting its home grown player rule to objectives already 
accepted as legitimate by the European Court, namely promoting competitive balance and 
youth development. In some sports, the reasons for adopting home grown player rules are 
not clearly stated and it is not immediately apparent that the rule meets an existing need. 
Elsewhere the governing body is seeking to rely on grounds not yet accepted by the Euro-
pean Court. For example, in Rugby Union and Cricket financial inducements to field English 
qualified players may, for the purposes of Article 45 TFEU, amount to direct discrimination 
given that the inducements are not available to non-nationals. The scope for justification is 
therefore narrowed to the Treaty derogations. A theoretical case could be made that the 
measure amounted to indirect discrimination on the grounds of nationality, given that the 
inducements are linked to qualification to represent England and not nationality. It therefore 
stands to reason that financial inducements directed at English qualified players would deter 
clubs from hiring players without an imminent prospect of such qualification (in other words 
non-nationals). Nevertheless, in these circumstances, open ended justifications to a claim of 
indirect discrimination would be available and these would relate to the objective of protect-
ing the national team. This objective is particularly important in sports such as Rugby Union 
and particularly Cricket where the national team provides significant funds for the profes-
sional and amateur games. 

3. Proportionality: suitability and necessity 

In addition to the objective justification process detailed above, stages three and four of the 
Gebhard test require that the measure remains proportionate. This general principle of EU 
law requires that the measure must be suitable for securing the attainment of the objectives 
which they pursue and must not go beyond what is necessary in order to attain it. These con-
siderations can only be assessed on a case by case basis. The authors of the 2013 Commis-
sion Study into UEFA’s home grown player rule discovered that in terms of suitability, the 
UEFA rule resulted in improvements to competitive balance in Champions League and Eu-
ropa League competitions but these improvements were very modest. Despite the increases 
in the number of home grown players at EU clubs, little evidence was found to suggest that 
the rule improved the quality of youth development in European football. In terms of neces-
sity, the study found that the rule was intrinsically liable to restrict the free movement of 
professional footballers although the restrictive effects were not presently being manifestly 
felt. It added that it is not possible, at this stage, to state that the benefits of the rule outweigh 
the restrictive effects. The proportionality of the rule cannot therefore be categorically estab-
lished until UEFA demonstrates that less restrictive alternative measures are ill equipped at 
securing the objectives of the rule.  

THE MARITIME SECTOR 

In June 2012 the Commission request the UK to fulfil their obligations under EU law by 
implementing fully into national law a 2009 Directive on protecting workers from hazardous 
chemicals in the maritime sector. At the time of writing not information is publically avail-
able on the UK government’s response.  
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RESEARCHERS AND ARTISTS 

The seven UK state research councils are: 
• Arts and Humanities Research Council (AHRC) 
• Biotechnology and Biological Sciences Research Council (BBSRC) 
• Engineering and Physical Sciences Research Council (EPSRC) 
• Economic and Social Research Council (ESRC) 
• Medical Research Council (MRC) 
• Natural Environment Research Council (NERC) 
• Science and Technology Facilities Council (STFC) 
 
The funding which they provide to universities, research institutes and researchers is primar-
ily determined by the affiliation of a researcher to a UK based and recognized institution. 
These funding sources are supplemented by a wide variety of foundations which provide 
funding for a wide variety of research. Most recently, the Nuffield Foundation funded re-
searchers at two Scottish universities to undertake research into obstacles to the exercise of 
free movement rights of EU citizens in the UK.92 The tax treatment of grants and bursaries in 
the UK can be either as employed income or more usually, as an incident of a subsidiary 
source of professional income chargeable as Trading Income.93 This is the same for awards 
and bursaries from the Arts Council. 

In 2013 the Performing Arts Employers Associations League Europe (Pearle) began a 
campaign to put a stop to double taxation of artists working within the EU, claiming it is a 
‘major hindrance’ for the arts sector. The problem for UK artists is that although performers 
can offset the income tax collected when working in a foreign country by applying for a tax 
credit against their tax bill in the UK, this is often a very complicated procedure. This tax 
credit is also only available up to the rate of income tax in the UK. UK artists who seek to 
establish their expenses and net income earned in other Member States have trouble in the 
UK, according to the Association, because of difficulties in communicating with foreign tax 
offices and the availability of translated documents. The underlying source of the problem 
appears to be the Organisation for Economic Co-operation and Development’s model treaty 
for prevention of double taxation, Article 17, which applies different rules to artists and 
sportspeople than other cross border workers. This article allows the foreign country where 
the non-resident is performing to apply a tax, and was designed to create an obstacle for 
high-earning artists and sportspeople trying to evade tax. 

ACCESS TO STUDY GRANTS 

EEA nationals and their family members are entitled to pay home student fees if they have 
been living in the EEA for three years before the course begins and the main purpose of the 
residence was not for full time studies during any part of the three years. Children of Turkish 
workers ordinarily resident in the UK are also covered by the same rule. The main student 
finance package in England includes a: 
• Tuition Fee Loan: paid directly to the university; 
                                                      
92  http://www.nuffieldfoundation.org/news/britain-lacks-consistency-its-approach-free-movement-eu-citizens-

because-tensions-between-europ, visited 31 May 2013. 
93  http://www.hmrc.gov.uk/manuals/eimanual/eim50200.htm, visited 31 May 2013. 

http://www.ahrc.ac.uk/FundingOpportunities/Pages/Eligibility.aspx
http://www.bbsrc.ac.uk/funding/apply/index.html
http://www.epsrc.ac.uk/funding/Pages/default.aspx
http://www.esrc.ac.uk/funding-and-guidance/guidance/applicants/index.aspx
http://www.mrc.ac.uk/Fundingopportunities/Applicanthandbook/index.htm
http://www.nerc.ac.uk/funding/available/researchgrants/orgeligibility.asp
http://www.scitech.ac.uk/rgh/rghDisplay2.aspx?m=s&s=10
https://www.gov.uk/student-finance/loans-and-grants
http://www.nuffieldfoundation.org/news/britain-lacks-consistency-its-approach-free-movement-eu-citizens-because-tensions-between-europ
http://www.nuffieldfoundation.org/news/britain-lacks-consistency-its-approach-free-movement-eu-citizens-because-tensions-between-europ
http://www.hmrc.gov.uk/manuals/eimanual/eim50200.htm
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• Maintenance Loan: full-time students only on the basis of an income test, EU nationals 
are excluded;94 

• Maintenance Grant: full-time students only; once again EU students are excluded from 
eligibility; 

• Special support grant for part time students, once again EU students are excluded. 
 
Tuition Fee Loans pay for the course. Maintenance Loans and Grants help with living costs 
(e.g. accommodation, books, bills). Separate but similar rules apply in Scotland, Wales and 
Northern Ireland. There are no tuition fees for Scottish and EU students (other than English 
ones) at Scottish universities. None of the parts of the finance package are exportable.  

YOUNG WORKERS 

UK legislation defines young workers are those between compulsory school age (16) and 18. 
The protection of young workers is particularly important in the field of sports. It is dealt 
with in the section on sport above.  

The second aspect of young workers which is dealt with specifically in the UK is their 
health and safety in the work place. The government advises companies employing young 
workers that before employing a young person, a health and safety risk assessment must take 
these specific factors into account: 
• the fitting-out and layout of the workplace and the particular site where they will work;  
• the nature of any physical, biological and chemical agents they will be exposed to, for 

how long and to what extent;  
• what types of work equipment will be used and how this will be handled;  
• how the work and processes involved are organized;  
• level of health and safety training given to young people 
• risks from the particular agents, processes and work.95 
 
UK legislation provides that, except in special circumstances, businesses should not employ 
young people to do work which:  
• is beyond their physical or psychological capacity;  
• exposes them to substances chronically harmful to human health, e.g. toxic or carcino-

genic substances, or effects likely to be passed on genetically or likely to harm the un-
born child;  

• exposes them to radiation;  
• involves a risk of accidents which they are unlikely to recognize because of eg their lack 

of experience, training or attention to safety;  
• involves a risk to their health from extreme heat, noise or vibration.  
 
  

                                                      
94  https://www.gov.uk/student-finance/loans-and-grants, visited 31 May 2013. 
95  http://www.hse.gov.uk/youngpeople/risks/index.htm, visited 31 May 2013. 

https://www.gov.uk/student-finance/loans-and-grants
https://www.gov.uk/student-finance/loans-and-grants
https://www.gov.uk/student-finance/loans-and-grants
http://www.hse.gov.uk/youngpeople/risks/index.htm
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Chapter VII 
Application of Transitional Measures 

1.  TRANSITIONAL MEASURES IMPOSED ON EU-8 AND EU-2 MEMBER STATES BY EU-
15 MEMBER STATES  

Implications of failure to comply with EU 8 worker registration scheme 

From 1 May 2004 until 30 April 2011, under the Accession (Immigration and Worker Regis-
tration) Regulations 2004, nationals of EU8 states who were not exempt were subject to a 
requirement to register each employment within one month of its commencement. The im-
plications of a failure to register,and of late registration, are still being addressed in United 
Kingdom courts and tribunals.In particular, eligibility for non-contributory benefits by EU8 
workers often depended on their having completed twelve continuous months as an author-
ised worker.  

DJ v. Secretary of State for Work and Pensions [2013] UKUT 0113(AAC) concerned a 
claim for jobseeker’s allowance by a Polish national who had been employed from 26 No-
vember 2007 to 10 October 2008, but who had failed to register. At the relevant time, she 
had also had two children in education in the United Kingdom. In order to establish an enti-
tlement to jobseeker’s allowance, she sought to rely upon the implicit right of residence for 
the primary carers of the children of migrant workers (then Article 10 of Regulation 1612/68, 
now Article 10 of Regulation 492/2011). It had previously been established that that right of 
residence applied to EU8 workers who registered as required (Secretary of State for Work 
and Pensions v JS [2012] UKUT 347 (AAC)). Here, the Secretary of State conceded that the 
principle also applied during the first month of employment, when registration was not yet 
required. Accordingly, the applicant was entitled to jobseeker’s allowance, in order to make 
the right of their children to continue in education effective.  

Szpak v. Secretary of State for Work and Pensions [2013] EWCA Civ 46 concerned late 
registration of an employment (in the fourth month) by a Polish national. The question was 
whether the receipt of a registration certificate retrospectively authorised the period of em-
ployment prior to its being issued. (It was accepted that the first month of employment was 
authorised in any event.) The main issue concerned the correct construction of the 2004 
Regulations. The Court of Appeal recognised that the provision in Regulation 8 of the 2004 
Regulations for the registration certificate to state the start date of an employment, but not 
the date of an application, was consistent with such retrospective effect. Nevertheless, it held 
that to permit retrospectivity would conflict with the provisions of the 2004 Regulations 
concerning the concept of an ‘authorised employer’ (Regulation 7), and the provision for 
criminal penalties upon employers who were not authorised (Regulation 9). The Court of 
Appeal also held that the consequent loss of entitlement to job-seeker’s allowance by a per-
son who registered late was not disproportionate under EU law. In this, it followed the con-
clusions of the House of Lords on the proportionality of sanctions for non-compliance with 
the obligation to register a change of employer in Zalewska [2008] UKHL 67.  
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Pre-accession residence and permanent residence  

With effect from 16 July 2012, the UK legislation implementing EU free movement rights 
was amended to give effect to the Court of Justice decisions in Lassal (Case C-162/09 [2010] 
ECR I-09217) and Ziolkowski (Joined Cases C-424/10 and C-425/10, CJEU 21 December 
2011).  

The Immigration (European Economic Area) Regulations 2006 (SI 2006 No 1003) came 
into effect on 30 April 2006. Under the original version of Schedule 4, para 6 to the 2006 
Regulations, the only prior periods of residence which were permitted to count were those 
under the immediately preceding implementing legislation. That legislation was the Immi-
gration (European Economic Area) Regulations 2000, SI 2000 No. 2326), which had come 
into effect on 2 October 2000. 

The possibility to count all pre-Citizens Directive periods of qualifying residence to-
wards permanent residence was however accepted by the Court of Justice in Lassal. In 
Ziolkowski, it then found that periods of lawful residence prior to a state’s accession could 
count towards permanent residence, provided however that they would have met the current 
conditions for residence under Article 7 of the Citizens Directive.  

These two rulings are reflected in anew provision for pre-30 April 2006 residence to 
count under the 2006 Regulations (Schedule 4, para 6 to the 2006 Regulations, as amended 
by the Immigration (European Economic Area) (Amendment) Regulations 2012, SI 2012 
No. 1547). The ruling in Lassal is reflected in the statement that a period of residence counts 
if it qualified under any previous UK implementing legislation or EU free movement Direc-
tive. The ruling in Ziolkowski is reflected in the statement that a period of residence counts if 
(i) a person ‘carried out an activity or was resident in the United Kingdom’ at a given time, 
(ii) that person then had leave to enter or remain in the United Kingdom, and (iii) that person 
‘would have been carrying out that activity or residing in the United Kingdom in accordance 
with these Regulations had the relevant state been an EEA State at that time and had these 
Regulations at that time been in force’. 

The immediate effect of the second of these amendments is to confirm that nationals 
from states which recently joined the EU (the EU10 and the EU2), or which will soon do so 
(Croatia) are able to count pre-accession periods of lawful residence towards the acquisition 
of permanent residence, from the point at which their state acceded to the EU. It should be 
understood however that this amendment reaches further back, and also covers periods of 
residence prior to earlier accessions. Indeed, it appears that even periods of residence prior to 
the United Kingdom’s accession to the European Economic Community (1 January 1973), or 
the foundation of that Community (1 January 1958) could in principle be relied upon. 

Policy on Croatian accession 

On 18 October 2012, the British Government announced its policy on access to the labour 
market by Croatian nationals once Croatia accedes to the EU on 1 July 2013 (Statement of 
Intent: Accession of Croatia to the European Union: Transitional Restrictions on Labour 
Market Access). That policy was subsequently reflected in the draft Accession of Croatia 
(Immigration and Worker Authorisation) Regulations 2013, which were published on 8 May 
2013, and are expected to come into effect on 1 July 2013.  
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The policy with respect to Croatian nationals is essentially the same as has applied to 
Bulgarian and Romania nationals since 1 January 2007. This means that: 
- In general, Croatian nationals who are not exempt will require authorisation for employ-

ment 
- In line with the standstill clause in Croatia’s Accession Treaty, Croatian nationals who 

are not exempt will have access to the labour market on the same terms as applied to 
Croatian nationals on the date that Treaty was signed (9 December 2011).  

- In line with the principle of Community preference in the Accession Treaty, Croatian 
nationals will benefit from any relaxation of the rules on labour market access after 9 
December 2011. 

 
In practice, the main ways in which Croatian nationals will have labour market access will 
therefore be as follows: 
- Croatian nationals in continuous employment in any twelve month period ending on or 

after the date of accession will be exempt from the requirement to obtain authorisation  
- Access to skilled employment will mainly be governed by Tier 2 of the points-based 

system as it stood on 9 December 2011. Croatian nationals will be obliged to meet the 
currently applicable English language requirements. In allocating the quota under Tier 2 
(General) is reached, Croatian nationals are to be given priority over workers other na-
tionalities.  

- Croatian nationals will not have access to two lower-skilled schemes (the Seasonal Agri-
cultural Workers Scheme and the Sectors Based Scheme), as these are currently reserved 
to Bulgarian and Romania nationals only.  

- Croatian nationals who are students, and who obtain a registration certificate as such, 
will continue to be free to take part-time and vacation employment. 

 
Where a Croatian national who requires authorisation does not obtain it, and is employed, 
they will commit a specific criminal offence. In addition, the employer will be exposed to 
liability under a ‘civil penalty scheme’, and may commit a criminal offence.  
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Chapter VIII 
Miscellaneous 

INTRODUCTION 

This section looks at the relationship between Regulation 883/2004 and Regulation 
492/2011. Regulation 883/2004 replaced Regulation 1408/71 and coordinates social security 
for people who exercise their Treaty right to free movement in the territory of the European 
Union. Regulation 492/2011 has replaced Regulation 1612/68. Article 7 of Regulation 
492/2011 covers employment and equality of treatment and provides that: 
1. A worker who is a national of a Member State may not, in the territory of another Mem-

ber State, be treated differently from national workers by reason of his nationality in re-
spect of any conditions of employment and work, in particular as regards remuneration, 
dismissal, and, should he become unemployed, reinstatement or re-employment.  

2. He shall enjoy the same social and tax advantages as national workers.  

THE RIGHT TO RESIDE TEST 

Cases concerning the ‘right to reside’ test are continuing to come before UK courts and be 
referred to and considered by the European Court of Justice. The Commission notified by 
press release on 30 May 2013 that it was commencing infringement proceedings against the 
UK in respect of the correct application of the Regulation 883/2004 and Directive 2004/38 
regarding the UK’s right to reside test. 

Joined Cases C-147/11 and C-148/11 

In Joined Cases C-147/11 and C-148/11 references for a preliminary ruling under Article 267 
TFEU were made from the Upper Tribunal (Administrative Appeals Chamber) by decisions 
of 14 March 2011, which were received at the Court of Justice on 25 March 2011. The pro-
ceedings are between, on the one hand, Ms Czop and Ms Punakova respectively and, on the 
other, the Secretary of State for Work and Pensions, concerning the refusal of the latter to 
grant either Ms Czop or Ms Punakova Income Support. The cases concern whether a previ-
ously self employed carer of children in education has a right to reside in the UK following 
the Court of Justice’ decisions in Ibrahim C-310/08 and Teixeira C-480/08.  

Both of these cases which have been tracked through the British courts in the last two re-
ports concern a claim for Income Support refused on the grounds that the claimant did not 
have the ‘right to reside’ in the UK and was therefore a ‘person from abroad’ with a nil enti-
tlement to Income Support. The questions referred to the European Court of Justice are: 

In circumstances where a claimant: 
• is a citizen of Poland/Czech Republic; 
• came to the United Kingdom before her country acceded to the EU; 
• established herself in self-employment within the meaning of Article 49 TFEU (ex Arti-

cle 43 TEC); 
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• remained in the UK, and established herself in/continued in self-employment, following 
accession; 

• is no longer in self-employment; and 
• is the primary carer of a child who entered general education while she was established 

in self-employment/ is the primary carer of a child who came to the United Kingdom and 
entered general education after accession and after she ceased to be established in self-
employment 

 
Does the claimant have a right to reside in the United Kingdom on the basis that (individu-
ally or cumulatively): 
• Regulation 1612/68 applies, together with the reasoning of the European Court of Justice 

in Baumbast and R v Secretary of State for the Home Department (Case C-413/99) 
[2002] ECR I-7091, London Borough of Harrow v Ibrahim (Case C-310/08) and 
Teixeira v London Borough of Lambeth (Case C-480/08); 

• there is a general principle of EU law that equates the position of workers and the self-
employed; 

• it would impede or deter the freedom of establishment if the claimant did not have a right 
to reside; or 

• some other basis? 
 
The Court of Justice found that the answers to the questions referred are: 
• Article 12 of Regulation No 1612/68 must be interpreted as conferring on the person 

who is the primary carer of a migrant worker’s or former migrant worker’s child who is 
attending educational courses in the host Member State a right of residence in that State, 
although that provision cannot be interpreted as conferring such a right on the person 
who is the primary carer of the child of a person who is self-employed; 

• Article 16(1) of Directive 2004/38 must be interpreted as meaning that a European Union 
citizen who is a national of a Member State which recently acceded to the European Un-
ion may, pursuant to that provision, rely on a right of permanent residence where he or 
she has resided in the host Member State for a continuous period of more than five years, 
part of which was completed before the accession of the former State to the European 
Union, provided that the residence was in accordance with the conditions laid down in 
Article 7(1) of Directive 2004/38. 

JS v Secretary of State for Work and Pensions CIS/339/2009 

JS v Secretary of State for Work and Pensions CIS/339/2009 was heard by the Court of Ap-
peal on 20th June 2011 and concerns whether a French national who became temporarily 
unable to work due to pregnancy and childbirth and had no continuing employment rights 
retained her status as a ‘worker’ under EU law and therefore her right to reside in the UK 
when she claimed Income Support on grounds of pregnancy. 

The case was heard by the Court of Appeal on 20th June 2011. The Court held in its 
judgment of 13th July 2011 that: 
• It was bound by its own decision in Secretary of State for Work and Pensions v Dias that 

Article 7(3) Directive 2004/38/EC was a complete codification of the circumstances in 
which someone can retain worker status. 
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• Any discrimination against women caused by this interpretation is indirect, and is capa-
ble of justification. The court accepted the Department for Work and Pensions’ justifica-
tion that women in the late stages of pregnancy could be encouraged to come to the UK, 
find work for a week or two, and obtain worker status, and then claim benefits.  

• Further as it had been held by the Supreme Court in Patmalniece that discrimination in 
social security on the basis of residence is justified, therefore the argument that the rules 
discriminated against her on grounds of nationality did not apply. 
(http://www.cpag.org.uk/cro/test.htm#1224). 

 
The claimant applied for permission to appeal to the Supreme Court. 

The Supreme Court was not persuaded that the case of either side is acte clair and in its 
Judgement of 31st October 2012 referred the following questions to the Court of Justice:  
 

1. Is the right of residence conferred upon a ‘worker’ in Article 7 of the Citizenship Directive to 
be interpreted as applying only to those (i) in an existing employment relationship, (ii) (at least in 
some circumstances) seeking work, or (iii) covered by the extensions in article 7(3), or is the Arti-
cle to be interpreted as not precluding the recognition of further persons who remain ‘workers’ for 
this purpose?  
 
2. (i) If the latter, does it extend to a woman who reasonably gives up work, or seeking work, be-
cause of the physical constraints of the late stages of pregnancy (and the aftermath of childbirth)?  
 (ii) If so, is she entitled to the benefit of the national law’s definition of when it is reasonable for 
her to do so? 

AS v HM Revenue and Customs (CB) (2013) NICom 15 (21 February 2013) Decision No: 
C1/10-11(CB) 

This case concerned a Latvian national who was lawfully working in the United Kingdom 
under a 12 month work permit on the date of Latvia’s accession to the EU. However, she 
returned to Latvia before completing 12 months work under the permit. Six months later she 
returned to Northern Ireland to commence different full time employment, where she contin-
ued to work, paying tax and national insurance for more than 12 months, before making a 
claim for Child Benefit. Her claim was refused on the grounds that she did not have the 
‘right to reside’. She appealed against this decision. 

The case had previously been considered by the same Commissioner (C1/08-09 (CB)) 
when the tribunal applied the principles of Patmalniece v Secretary of State for Work and 
Pensions 2011 to Child Benefit to disallow the appeal on the ground that she did not have a 
right to reside. 

On 21 February 2013 the Chief Commissioner substituted his own decision that the Ap-
pellant was entitled to Child Benefit. This followed a detailed consideration of the decision 
of the Supreme Court in Patmalniece which he declined to extend to Child Benefit.  

The Chief Commissioner distinguished between the test for State Pension Credit which 
was at stake in Patmalniece and that for Child Benefit. Entitlement to the former is based on 
a test of habitual residence and the right to reside test, while the test for Child Benefit is of 
“ordinarily” residence and the right to reside test. The Chief Commissioner considered that 
in light of the neutrality of the ordinary residence requirement, the right to reside test is the 
sole substantive residence test for entitlement to Child Benefit. As all UK nationals satisfy 

http://www.cpag.org.uk/cro/test.htm#1224
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the right to reside test he found it to be directly discriminatory on the grounds of nationality. 
This is contrary to Article 3(1) of Regulation 1408/71 (now Article 4 of Regulation 883/04). 

The Chief Commissioner then went on to consider whether, if he was wrong in his view 
that the right to reside test is directly discriminatory on the grounds of nationality, indirect 
discrimination could be objectively justified. He found that indirect discrimination could not 
be objectively justified in a case where a person has achieved a sufficient degree of eco-
nomic and social integration within the host state. 

At the time of writing it has just been announced that the European Commission is taking 
infringement action against the UK concerning the legality of the right to reside test. Work 
and Pensions Secretary Iain Duncan Smith said he planned to fight the Commission "every 
step of the way”. (BBC News, 30 May 2013 http://www.bbc.co.uk/news/uk-22712569) 

UNIVERSAL CREDIT 

Universal Credit is being introduced under the Welfare Reform Act of 2012. It replaces sev-
eral existing benefits and tax credits. The stated policy aims are: simplification of benefits 
and tax credits to create a more integrated system that is easier to understand; to change peo-
ple’s behaviour by providing stronger work incentives and smooth the transition from bene-
fits into work; and reduce levels of fraud and error (See DWP, 2010, Universal Credit: wel-
fare that works, Cm 7957, London: TSO). Universal Credit will replace most of the benefits 
and tax credits that currently provide means-tested support nationally from October 2013: 
• child tax credit  
• housing benefit  
• income related employment and support allowance  
• income based jobseekers allowance 
• income support  
• parts of the social fund  
• working tax credit  

Universal Credit and EU Law 

The Department for Work and Pensions informed the Social Security Advisory Committee96 
that it considers Universal Credit to be ‘social assistance’ for the purposes of Regulation 
883/04 and therefore outside the material scope of coordination. After examining the rele-
vant regulations the Committee suggested that the Department for Work and Pensions might 
wish to consider further the classification of Universal Credit in the context of EU legislation 
on social security coordination.  

The Department for Work and Pensions responded to the Committee that it: 
 
                                                      
96  With some exceptions, draft regulations or proposals for regulations must be submitted to the Social Security 

Advisory Committee by the Secretary of State or the Northern Ireland Department responsible for social se-
curity issues. When regulations are formally referred to the Committee it usually initiates a public consultati-
on. The Secretary of State is obliged to take account of the Committee’s recommendations and when the 
regulations are laid before Parliament the Committee’s report and a statement explaining the Secretary of 
State’s response to its recommendations must also be presented (http://ssac.independent.gov.uk). 

 

http://www.bbc.co.uk/news/uk-22712569
http://ssac.independent.gov.uk/
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‘has considered Universal Credit in relation to these and other EU regulations. In particular, it has 
considered Regulation 492/11, on the basis that Universal Credit is a new single benefit rather 
than on the basis that it is an agglomeration of existing benefits which, indeed, are treated differ-
ently in the EU context. The way in which Universal Credit provides support to people in particu-
lar circumstances is different from the way that existing benefits do, and, as the Committee rec-
ognises, it is not a straightforward task to assess all the implications of EU legislation. The De-
partment has concluded that Universal Credit is outside the scope of EU Regulation 883/04 and, 
as such, is not exportable. It is within the scope of other EU legislation and will be treated accord-
ingly.’ http://www.dwp.gov.uk/docs/ssac-universal-credit-report.pdf 

 
However, the principle established by the European Court of Justice is that it is not relevant 
how a benefit is categorised under national law by the Member State. Under EU law a bene-
fit is covered by the coordination regulations (883/04 and 987/09) if it is:  
• Entitlement based (granted on the basis of a legally defined position) (Frilli C-1/72); and  
• Relates to one of the contingencies enumerated Article 3(1) of Regulation 883/04 

(Hoeckx, C248/83).  
 
Universal Credit is entitlement based i.e. is granted on the basis of a legally defined position. 

With regard to the second criterion it could be argued that Universal Credit does bring 
several existing benefits together under one umbrella and while some additional features will 
be introduced such as, for example, increased conditionality, a different approach to ‘hours 
rules’, earnings disregards and a single taper to withdraw support as earnings rise in order to 
smooth the out of work/in work interface, the purpose, role, characteristics and conditions of 
entitlement to the various components of Universal Credit are, nevertheless, essentially the 
same as those of the currently existing benefits it will replace. 

Currently some of the benefits that Universal Credit is replacing are coordinated by 
Regulation 883/04. These include Child Tax Credit, Income related Employment and Sup-
port Allowance, and Income based Jobseeker’s Allowance (the latter two benefits are in-
cluded in Annex X of Regulation 883/04 as special non-contributory benefits to which article 
70 applies). 

It could therefore be argued that Universal Credit is 1) not social assistance under EU 
law; and 2) must be coordinated under Regulation 883/04. 

EXISTING POLICIES WITH IMPACT ON FREE MOVEMENT OF WORKERS 

The UK’s efforts to diminish the number of non EU persons coming to the country, which 
have been on-going for three years now, have been quite successful, assist also by the eco-
nomic downturn which has diminished the appetite of British businesses for foreign workers. 
On 23 May 2013 it was widely reported in the UK press that the latest numbers from the 
Office for National Statistics show that net migration was 153,000 in the year ending Sep-
tember 2012, compared to 242,000 the previous year. For an interesting graph on who is 
moving to the UK the UK newspaper the Guardian produced the chart which can be ac-
cessed at: http://static.guim.co.uk/sys-images/Guardian/Pix/pictures/2013/5/23/136932886 
4358/Immigrants.png. Immigration still exceeds emigration from the UK according to na-
tional statistics (approximately 500,000 people arriving and 300,000 leaving).  

http://www.dwp.gov.uk/docs/ssac-universal-credit-report.pdf
http://www.guardian.co.uk/uk/office-for-national-statistics
http://static.guim.co.uk/sys-images/Guardian/Pix/pictures/2013/5/23/136932886%204358/Immigrants.png
http://static.guim.co.uk/sys-images/Guardian/Pix/pictures/2013/5/23/136932886%204358/Immigrants.png
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The UK’s e-Borders programme collects and analyses information on passengers and 
crew intending to travel to or from the UK, or in transit through the UK. The UK authorities 
plan to use this information to: 
• assess the risks presented by people entering and leaving the UK; and 
• identify those of interest to the authorities before they arrive here or leave the country. 
 
The mechanisms to encourage foreign governments to permit the collection of this data on 
persons leaving their territory for the UK is stated to take place through the usual diplomatic 
channels. It is claimed that it will enable the UK government to track almost all non-
European Union nationals arriving in the UK and check passengers against security watch-
lists. However, the UK Parliament’s Home Affairs Committee has branded the government’s 
e-Borders programme a ‘huge disappointment’ in a report on the Home Office’s measures to 
deliver cost savings in May 2012. The committee is mostly concerned about the progress of 
the programme, which began in 2003 and has now been undertaken by successive govern-
ments. 

The UKBA has been abolished and its activities reincorporated into the Home Office. 
The reasons for the closure of the Agency because it was "closed and secretive" according to 
the Minister. It has been replaced by an immigration and visa service and a separate law 
enforcement command while bringing it back under the direct control of ministers.97  

INTEGRATION MEASURES 

Integration requirements in the UK do not apply to EU nationals except in so far as they are 
part of naturalization procedures. A major study and report on integration measures was 
published in 2012 which sets out the history of UK integration policy on migrants, the 
strengths and weaknesses with recommendations for future action.98 Third country nationals 
must take the test if they are applying for naturalisation as a British citizen or indefinite leave 
to remain (settlement) and their level of English is ESOL Entry 3 or above (or, in Scotland, 
Intermediate Level 1 or above). Since 2010, a language test is applied in respect of third 
country national family members seeking to joining their British or settled principal in the 
UK. This applies both to visa applicants and applicants for residence documents.99 

IMMIGRATION POLICIES FOR THIRD COUNTRY NATIONALS AND THE UNION PREFERENCE  

It remains unclear exactly what the impact of the changes to the UK’s general immigration 
system will have for the EU preference. The UK authorities have retained the work permit 
scheme exclusively for Bulgarian and Romanian nationals in compliance with the EU obli-
gation not to impair access to the labour market for nationals of these countries from the 
position as at 1 January 2007. The work permit scheme is only now open for nationals of 
these two countries. There is some effort to ensure that Turkish workers benefit from at least 

                                                      
97  See http://www.guardian.co.uk/uk/2013/mar/26/uk-border-agency-broken-up, visited 5 June 2013. 
98  http://www.migrationpolicy.org/pubs/uk-countrystudy.pdf  
99  http://www.ukba.homeoffice.gov.uk/visas-immigration/partners-families/citizens-settled/spouse-cp/can-you-

apply/english-language/  
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http://www.ukba.homeoffice.gov.uk/visas-immigration/partners-families/citizens-settled/spouse-cp/can-you-apply/english-language/
http://www.ukba.homeoffice.gov.uk/visas-immigration/partners-families/citizens-settled/spouse-cp/can-you-apply/english-language/
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the most-well defined of the rights in Decision 1/80. For instance, Turkish workers are ex-
empt from the high fees.  

RETURN OF NATIONALS TO NEW EU MEMBER STATES 

The UK’s Office of National Statistics is responsible for collecting and compiling data on 
movement of people into and out of the UK. According to the ONS which has produced a 
short chart on the matter, the trends in EU8 migration for 2002-2012 are as follows: 
-  a peak in immigration and net migration in 2007 
-  a sharp fall in immigration, rise in emigration and decline in net migration in 2007-2009 
-  a small increase in immigration and net migration in 2010 
-  since then, a gradual decline in immigration, emigration and net migration (2010-2012). 
 
Overall, it seems that the extent of mobility is declining, even though there is clearly now an 
established population/ migration route. 

NATIONAL ORGANIZATIONS OR NON JUDICIAL BODIES 

There are a number of organisations which provide advice and assistance to EU nationals 
seeking to exercise their rights in the UK. The UK has a highly developed non-governmental 
sector which includes many agencies which provide advice and assistance in a wide variety 
of areas. 

Regarding general advice, there are over 3,500 locations where the Citizen’s Advice Bu-
reaux offer assistance across the UK. It is a free service staffed by some professionals aided 
by trained volunteers offering advice to help people resolve their problems with debt, bene-
fits, employment, housing, discrimination, and many more issues. The CAB is often a first 
stop for people with problems who are then referred on to more specialist agencies. Commu-
nity Legal Advice provides assistance on a wide variety of issues including housing, em-
ployment and social benefits. For employment related issues the Trade Union Congress pro-
vides advice and assistance. There are a myriad of national, regional and local agencies 
which provide assistance on a wide range of problems free of charge. 

Special mention must be made to two organisations: the Advice and Information on 
Rights in Europe (AIRE) Centre which specialises in providing advice and assistance to peo-
ple with EU and ECHR related problems, and the Child Poverty Action Group which pro-
vides expert advice and assistance where benefits questions arise. Both agencies have been 
interveners in CJEU litigation.  

SEMINARS, REPORTS AND ARTICLES 

The main sources of training for lawyers and practitioners on EU free movement of workers 
law is the Immigration Law Practitioners Association which held over 8 courses in 2012-13 
on aspects of EU free movement law. It also held a national conference on the application of 
free movement of workers in the UK. Commercial training centres also provide course on 
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EU law, these can accessed through CPDforlawyers – a website which provides information 
about training opportunities for lawyers. 

The main journal for practitioners on immigration and asylum law in the UK is the Jour-
nal of Immigration, Asylum and Nationality Law.  

In May 2013 a detailed report on obstacles to exercise of free movement rights in the UK 
was published by the Nuffield Foundation, the result of a study by two universities in Scot-
land. For details about the report see above chapter VI. 
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