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Introduction – Main Issues 

Political focus on social dumping 

Following a political agreement on strengthening the efforts against social dumping, con-

cluded between the Government and the Red-Green Alliance regarding the Finance Act, the 

new Danish Government together with the Red-Green Alliance has a distinct and declared 

aim of targeting social dumping. An aim which marks various initiatives, such as the Fi-

nance Act and the Tax Reform, and a number of control measures have thus been tabled or 

adopted.  

The adopted initiatives include measures such as the requirement to present valid identi-

fication imposed on workers, coordinated control actions performed jointly by the authori-

ties, and the tax authorities’ direct access to the outdoor areas of private property when out-

door activities of a professional nature visibly takes place. Also, a hotline facilitating 

anonymous reporting on foreign companies has been established. 

The challenges constituted by EU free movement law when fighting social dumping are 

somewhat obvious and also referred to by the Government in various connections. The pos-

sible impact of the tabled and adopted initiatives on the free movement of workers is, how-

ever, difficult to assess at this early stage. 

Expulsion of EU citizens 

As described in last year’s report, an act tightening the rules on expulsion of Aliens Act was 

adopted on 24 June 2011. Following the Commission’s intervention, the Ministry of Justice 

introduced a Bill to amend the rules on expulsion in April 2012. 

The Bill provides for Aliens Act Sections 24 (b) and 26 (2) to be amended by removing 

the requirement on ‘with certainty’ in both provisions, and by stipulating a provision stating 

that Section 24 (b) on conditioned expulsion will not apply to EU citizens and their family 

members. 

According to the explanatory remarks of the Bill, the amendments do not aim at chang-

ing the practice in cases on expulsion of aliens committing crime. The proposed amendments 

are thus a matter of clarification, according to the Minister of Justice. 

On 13 June 2012, the Act was adopted by the Parliament. The Act enters into force on 1 

July 2012. 

Customs control 

In 2011, the new Danish Government abolished the Danish Customs Control Agreement of 

11 May 2011. 

Requirement on presenting identification imposed on workers  

On 25 April 2012, the Minister of Taxation introduced a Bill amending the Tax Assessment 

Act and various other acts. The Bill aims at i.a. enhancing the efforts against moonlighting 

by extending the authority of the Danish tax authorities i.a. by requiring workers, regardless 

of nationality, to present valid identification upon request. The explanatory remarks to the 

Bill do not specifically address EU citizens and their family members or the possible impli-
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cations of Art. 25 of Directive 2004/38/EC, leaving it less clear what means of identification 

the tax authorities may require from EU citizens and their family members. The Bill was 

split into 2 Bills; both adopted by the Parliament on 12 and 13 June 2012. 

Family members 

Measures are still being taken to prevent abuse of the EU rules on residence rights, in par-

ticular those concerning third-country family members of Danish citizens returning from 

another Member State upon exercise of free movement rights. In such cases it is stipulated 

that the principal person applying for registration certificate or residence card for family 

members must declare to have established genuine and effective residence in the previous 

host country. If there are reasons to assume that this was not the case, the Danish citizen is 

required to submit evidence of the residence established in the other Member State. A non-

exhaustive list of possible documentation has been laid down in administrative guidelines. In 

practice there have been examples of documentation requirements that may have been an 

indirect obstacle to the realisation of residence rights under EU law. 

The system set up by the former Ministry of Refugee, Immigration and Integration Af-

fairs to carry out random checks of cases in which family members applied for residence 

under the EU rules was significantly modified as part of an agreement of 15 November 2011 

between the new Government, the Liberal Alliance and the Red-Green Alliance, so as to 

imply limited and more targeted controls. 

Study grants 

Following the results of the Danish Ombudsman’s investigation of the practice of the Board 

of Appeal for Danish Educational Support, finalized in April 2010 and described in detail in 

last year’s report, the Ombudsman submitted the question on assessment of an EU/EEA citi-

zen’s status to the European Ombudsman. Further, the Board of Appeal for Danish Educa-

tional Support submitted a question on the assessment of EU/EEA citizen’s status in 2012 to 

the CJEU for a preliminary ruling. 

Pertaining to the Danish provision laying down a residence requirement on 2 consecutive 

years within the past 10 years applicable to study programmes abroad, the CJEU passed its 

judgement in case Commission v. Netherlands (C-542/09) on 14 June 2012. As the CJEU 

finds the Dutch 3 year residence requirement out of the past 6 years not to be justified by the 

purpose of the requirement; a purpose which is similar to that of the Danish residence re-

quirement, the judgment is likely to affect the Danish scheme on study grants for study pro-

grammes abroad. 

Residence/employment requirement for receiving child benefit allowance and child 

benefits 

By Act No. 1609 of 22 December 2010, entering into force on 1 January 2011 with some 

exceptions, the accumulation principle was introduced in relation to child benefit allowance 

and child benefits. Consequently, a requirement on residence or employment for 2 years in 

Denmark within the past 10 years in order to receive full benefits is imposed on all benefici-

aries of child benefit allowance and child benefits pursuant to the Act on Child Allowance 
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Benefits and the Act on Child Benefits. The conformity of the residence/employment crite-

rion with case law of the CJEU remains questionable. 

Tax deduction for assistance in the home 

By Act No. 572 of 7 June 2011, a tax deduction for expenses to salary paid for assistance in 

the home was adopted. The relevant provisions entered into force on 1 June 2011. Among 

other things, the tax deduction is conditional on the business performing the work being reg-

istered for VAT in Denmark and also that the person performing certain tasks such as clean-

ing and gardening is subject to unlimited tax liability in Denmark. Apart from an exemption 

concerning frontier workers, the Bill is claimed to have no implications in terms of EU law 

which seems to be a questionable assumption. 
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Chapter I 

The worker: Entry, residence, departure and remedies 

1.  TRANSPOSITION OF PROVISIONS SPECIFIC FOR WORKERS: ART. 7 (1A); ART. 7 

(3A-D); ART. 8 (3A); ART. 14 (4A-B); ART. 17, ART 24 (2) OF DIRECTIVE 

2004/38/EC 

Udlændingeloven (‘Aliens Act’)
1
 applies to EU/EEA citizens both regarding general and 

specific sections. However, the provisions of the Act apply to EU/EEA citizens only to the 

extent this is in accordance with EU law, cf. Section 2 (3) emphasising and highlighting the 

prevalence of EU law in case of any conflict or divergence with the Act. 

Aliens Act Section 2 (4) provides the legal basis for the Minister to set out more detailed 

provisions on the implementation of the EU rules on free movement, cf. Aliens Act Section 

6. This has resulted in EU-opholdsbekendtgørelsen (‘EU Residence Order’)
2
 which is the 

central piece of legislation concerning free movement, as it implements the Directives on 

free movement. 

In 2011, the new Danish Government closed down the Minister of Refugee, Immigration 

and Integration Affairs and transferred the relevant areas of competence to the Ministry of 

Justice, the Ministry of Social Affairs and Integration and the Ministry of Employment. Mat-

ters concerning residence rights pursuant to EU law are now dealt with by the Ministry of 

Justice. 

Compared to last year’s report, no amendments have been made pertaining to the trans-

position of the specific provisions of Directive 2004/38/EC. Pertaining to Art. 25, an Act 

imposing a requirement on identification on workers, regardless of nationality, was adopted 

in 2012; see below Section 3. Also, a Bill amending the rules on expulsion applicable to EU 

citizens was introduced following the approach by the Commission to the Ministry of Jus-

tice; see below Section 3. 

Art. 7 (1a): Right of residence for more than 3 months for workers and self-employed 

Texts in force 

Laws 

Aliens Act Section 2 (1) lays down the basic rule on the right to enter and reside for up to 3 

months, which applies to EU citizens as well as members of their families, cf. Section 2 (2). 

As for EU citizens being workers or self-employed, this rule is modified by the EU Resi-

dence Order Section 3 (1-3); see below. As for EU citizens being jobseekers, the rule is 

modified by the EU Residence Order Section 3 (4); see below Section 2.  

Administrative rules 

EU Residence Order Section 3 (1), stipulates that an EU citizen has a right to reside in Den-

mark for more than the 3 months mentioned in Aliens Act Section 2 (1) when the person has 

taken up employment in Denmark or is self-employed, including as a service provider, which 

appears to be in accordance with Art. 7 (1a). 

                                                      
1  Consolidation Act No. 947 of 24 August 2011. 

2  Executive Order No. 474 of 12 May 2011. 
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Art. 7 (3a-d): Retention of the status of the worker or self-employed 

Texts in force 

Administrative rules 

EU Residence Order Section 3 (2) stipulates that an EU citizen who was previously com-

prised by Section 3 (1), but is no longer working, retains his/her status as a worker or self-

employed person, provided that the EU citizen 

is temporarily unable to work as a result of sickness or accident, cf. Section 3 (2) (i), which 

appears to be in accordance with Art. 7 (3a); 

 is involuntarily unemployed upon paid occupation or self-employment for more than 1 

year, which is duly recorded, and has registered with the jobcentre as job seeking, cf. 

Section 3 (2) (ii), which appears to be in accordance with Art. 7 (3b); 

 is involuntarily unemployed upon the expiration of a fixed-term employment contract of 

less than 1 year duration, which is duly recorded, and has registered with the jobcentre as 

job seeking, cf. Section 3 (2) (iii). This group of EU citizens retain the status as an em-

ployee or self-employed person for 6 months, cf. Section 3 (3), which appears to be in 

accordance with Art. 7 (3c); 

 has involuntarily become unemployed or lost his/her position as a self-employed during 

the first 12 months, which is duly recorded, and has registered with the jobcentre as job 

seeking, cf. Section 3 (2) (iv). This group of EU citizens retain the status as an employee 

or self-employed person for 6 months, cf. Section 3 (3), which appears to be in accor-

dance with Art. 7 (3c); or 

 embarks on vocational training related to the person’s previous employment or is invol-

untarily unemployed and embarks on any form of vocational training, cf. Section 3 (2) 

(v), which appears to be in accordance with Art. 7 (3d). 

Art. 8 (3a): Administrative formalities for EU citizens 

Texts in force 

Administrative rules 

EU Residence Order Section 22 stipulates that the issuance of a registration certificate to an 

EU citizen comprised by Section 3 (worker, self-employed or service provider) may be con-

ditioned by the presentation of a valid identity card or passport and either proof of self-

employment in Denmark or a letter of appointment or a confirmation from his/her employer 

proving that he/she has paid employment in Denmark, which appears to be in accordance 

with Art. 8 (3a).  

As mentioned in last year’s report, a new Chapter 10 was adopted in 2011 in the EU 

Residence Order in order to clarify the Danish transposition of Art. 25. Section 41 stipulates 

that possession of a registration certificate, residence card, proof of entitlement to permanent 

residence, permanent residence card or receipt for the submission of an application thereon, 

may not be made a precondition for the exercise of a right or the completion of an adminis-

trative formality, as entitlement to rights may be attested by any other means of proof by the 

EU citizen and his/her family members, regardless of nationality. This provision appears to 

be in accordance with Art. 25, although the wording of the Directive is somewhat stronger 
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than the wording of the Danish provision, cf. Art. 25’s ‘may under no circumstances be 

made a precondition’. 

Pertaining to Art. 25, an Act imposing a requirement of identification on workers, re-

gardless of nationality, was adopted in 2012; see below Section 3. 

Art. 14 (4a-b): Retention of the right to reside 

Texts in force 

Administrative rules 

Apart from the expulsion provisions relating to criminal acts and public order (see Section 3 

below), there is no legal basis for expulsion measures concerning EU citizens who are work-

ers or self-employed persons. For jobseekers, the same is the case as long as they have actual 

chances to obtain employment (see Section 2 below). Thus, the Danish rules and practices on 

retention of residence right appear to be in accordance with Art. 14 (4a-b). 

Art. 17: Right of permanent residence for persons who are no longer working 

Texts in force 

Administrative rules 

EU Residence Order Section 20 stipulates that persons with a right of residence in Denmark 

under Sections 7, 12 or 14 (3) have a right to permanent residence without satisfying any 

further conditions.
3
  

EU Residence Order Section 7 concerns retired persons, etc. and corresponds to Art. 17 

(1) (a-c) and 17 (2): 

 Section 7 (1) (i) concerns an EU citizen who ceases paid employment or self-

employment after having reached the age of entitlement to old-age pension as fixed in 

Lov om social pension (‘Act on Social Pension’)
4
 or who ceases paid employment and 

retires on anticipatory pension, provided that the EU citizen has had business activity in 

Denmark for at least the previous 12 months and has resided in Denmark continuously 

for at least the previous 3 years. Hence, Section 20, cf. Section 7 (1) (i), appears to be in 

accordance with Art. 17 (1) (a). 

 Section 7 (1) (ii) concerns an EU citizen who ceases paid employment or self-

employment as a result of permanent incapacity to work, provided that the EU citizen 

has resided in Denmark continuously for at least the previous 2 years. No condition is 

imposed as to the residence period if such incapacity to work is the result of an accident 

at work or an occupational illness entitling to permanent benefits payable in whole or in 

part by a Danish authority. Hence, Section 20, cf. Section 7 (1) (ii), appears to be in ac-

cordance with Art. 17 (1) (b). 

 Section 7 (1) (iii) concerns an EU citizen who works as an employee or self-employed in 

another Member State while retaining residence in Denmark to which the EU citizen re-

                                                      
3  Section 20 is a modification to Section 19 on right of permanent residence for EU citizens who have lawfully 

resided in Denmark for a continuous period of five years, cf. Directive 2004/38/EC Art. 16. 

4  Consolidation Act No. 1005 of 19 August 2010. 
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turn, as a rule, at least once a week, provided the EU citizen has had business activity 

and has resided in Denmark continuously for at least the previous 3 years.  

Section 7 (3) states that as for an EU citizen falling within Section 7 (1) (iii), periods of paid 

employment or self-employment completed in another Member States are considered as 

having been completed in Denmark for the purpose of acquisition of the rights mentioned in 

subsection (1) (i) and (ii). Hence, Section 20, cf. Section 7 (1) (iii), cf. Section 7 (3), appears 

to be in accordance with Art. 17 (1) (c) first and second part. 

 Section 7 (2) concerns periods of involuntary unemployment duly recorded by the com-

petent office of the Danish Employment Service and periods without work over which 

the EU citizen has no control as well as absence from work or cessation of work due to 

illness or accident. These periods are considered as periods of employment. Hence, Sec-

tion 20, cf. Section 7 (2), appears to be in accordance with Art. 17 (1) (c) third part. 

 Section 7 (4) states that in the cases referred to in Section 7 (1) (i) and (ii), no condition 

is imposed as to the residence period or the period of business activity if the employee’s 

or the self-employed person’s spouse has Danish nationality or has lost it by marriage to 

that person. The provision only refers to the EU citizen’s spouse and does not refer to the 

person’s partner as opposed to Art. 17 (2). However, Section 2 (2) states that a registered 

partner is treated as the equivalent of a spouse. Furthermore, Section 16 (1) states that 

the provisions on spouses apply correspondingly in cases where a person over 18 years 

of age cohabits at a shared residence in regular cohabitation of prolonged duration with a 

principal person over 18 years of age.
5
 Hence, Section 20, cf. Sections 7 (4) and 2 (2), 

appears to be in accordance with Art. 17 (2), cf. Art. 3 (2) (b).  

 

EU Residence Order Section 12 concerns family members of retired persons, etc. and corre-

sponds to Art. 17 (3): 

 Section 12 (1) concerns family members of an EU citizen falling within Section 7 (and 

having a right of permanent residence, cf. Section 20; see above) who accompany or join 

the EU citizen who has established real and actual stay in Denmark. 

 Section 12 (2) makes it a condition for the right of residence under Section 12 (1) for 

family members falling within Section 2 (1) (iii-v), unless exceptional reasons make it 

inappropriate, that the EU citizen has such income or means at his/her disposal for the 

support of him-/herself and the family member that the persons in question are pre-

sumed, upon specific assessment, not to become a burden on the public authorities. 

Section 20, cf. Section 12 (2), appears to be in accordance with Art. 17 (3), cf. Art. 14 (2), 

Art. 7 (1) (b), cf. Art. 7 (2), cf. Art. 8 (4).  

 

EU Residence Order Section 14 concerns family members with a continued right of resi-

dence after the principal person’s death or departure and corresponds to Art. 17 (4). 

 Section 14 (3) concerns family members’ – being EU citizens or third country nationals - 

right to permanents residence, cf. Section 20, when the family member has a right of 

residence under Sections 8 (1) or 9-11,
6
 when the principal fell within Section 3 (1)

7
 and 

when 

                                                      
5  Section 16 (2) makes it a condition that the principal person undertakes to support the cohabitant. 

6  Family members of workers or self-employed persons, family members of seconded persons, family mem-

bers of students and family members of persons with sufficient means, respectively. 

7  An EU national who is a worker, self-employed person, including a service provider. 
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 the principal person had resided in Denmark for a continuous period of at least 2 years at 

his/her death; 

 the death was due to an accident at work or an occupational illness; or 

 the family member was the principal person’s spouse and lost his/her Danish nationality 

by marriage to the principal person 

Hence, Section 14 (3), cf. Section 20, appears to be in accordance with Art. 17 (4). 

Art. 24 (2): Equal treatment 

Texts in force 

Administrative rules 

As described below in Chapter IV.2.2, first-time job seeking EU citizens are not entitled to 

cash benefits under Lov om aktiv socialpolitik (‘Act on Active Social Policy’)
8
, apart from 

costs related to return to their home country. EU citizens and their family members with 

residence rights under EU law, on the other hand, are entitled to such benefits on equal terms 

with Danish citizens.
9
  

Whereas these rules appear to be in accordance with Arts. 14 and 27 of Directive 

2004/38/EC, the compatibility of the general exclusion from cash benefits under the Active 

Act with Art. 24 (2) may in certain instances be questioned against the background of recent 

CJEU case law, see Chapter IV.2.2 and Chapter IX below. 

2.  SITUATION OF JOBSEEKERS 

For detailed information on the situation of jobseekers, please see the analytical report on 

jobseekers of June 2012. 

Texts in force 

As mentioned in last year’s report, the Danish transposition of Art. 14 (4b) was clarified in 

the EU Residence Order Section 3 (4) in 2011. Consequently, whilst the general right of 

residence for up to 3 months appears from the Aliens Act as described above,
10

 the right of 

residence for jobseekers appears from the EU Residence Order. 

Pursuant to EU Residence Order Section 3 (4), EU citizens seeking job have a right to 

residence in Denmark for up to 6 months. 

According to EU Residence Order Section 21 (1), EU citizens with a right of time-

limited residence shall apply for a registration certificate within 3 months of entry if the resi-

dence is expected to exceed 3 months. EU citizens with a right of residence pursuant to Sec-

tion 3 (4), i.e. jobseekers, shall not, however, apply for a registration certificate although the 

stay exceeds 3 months. 

Thus, if seeking job, EU citizens have a right to residence in Denmark for up to 6 months 

without applying for a registration certificate.
11

 

                                                      
8  Consolidation Act No. 190 of 24 February 2012 (also referred to as the ‘Active Act’), Section 12 a. 

9  Consolidation Act No. 190 of 24 February 2012, Section 3 (2). 

10  Bill No. L 167/2010-11, general remarks para. 9.3, item 11 and specific remarks para. 1.2. 

11  Cf. also e-mail of 10 May 2012 from an official within the Ministry of Justice. 
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Pursuant to EU Residence Order Section 3 (4), after 6 months of entry, an EU citizen be-

ing a jobseeker is entitled to stay in Denmark provided he/she can substantiate that he/she 

continues to seek job and has actual chances to obtain employment.
12

 

Within this period, the EU citizen has to supply for him/herself and may only be afforded 

social cash benefits for the return journey. Hence, an EU citizen who is a first-time jobseeker 

does not have normal access to social assistance.
13

 The reasoning behind this is the view that 

social assistance is not support offered specifically for job seeking.
14

 However, the EU citi-

zen may enter an unemployment fund.
15

 

3.  OTHER ISSUES OF CONCERN 

Customs control 

The 2011 Danish Customs Control Agreement 

In 2011, the new Danish Government abolished the plans on the establishment of the control 

units at the border, as described in last year’s report, cf. Government Platform p. 36.
16

 

Subsequently, on 25 October 2011 the Permanent Representation of Denmark informed 

the Commission’s Director General of the decision by the Danish Government to abolish the 

Danish Customs Control Agreement of 11 May 2011. According to the letter of the Perma-

nent Representation of Denmark, ‘[n]one of the measures foreseen in the agreement will be 

implemented.’
17

 

Requirement on presenting identification imposed on workers  

On 25 April 2012, the Minister of Taxation introduced a Bill amending Ligningsloven (‘Tax 

Assessment Act’)
 18

 and various other acts.
19

 The Bill is a result of a political agreement be-

tween the Government and the Red-Green Alliance regarding the Finance Act. The Bill aims 

                                                      
12  Cf. Vejledning til § 12a i lov om aktiv socialpolitik m.v., (‘Guidance to Section 12 a in the Act on Active 

Social Policy etc.’), Guidance No. 33 of 4 May 2004, para. 1.1, note 1 and Bill No. L 167/2010-11, general 

remarks para. 9.3, item 11 and specific remarks para. 1.2. Cf. also e-mail of 10 May 2012 from an official 

within the Ministry of Justice. 

13  See more below Chapter IV.2.2. 

14  Cf. Guidance to Section 12 a in the Act on Active Social Policy etc., Guidance No. 33 of 4 May 2004, para. 

1.1, and Vejledning om EU/EØS-borgeres adgang til kontanthjælp og starthjælp, (‘Guidance on EU/EEA 

Citizen’s Access to Social Security and Starting Assistance’), Guidance No. 19 of 4 April 2008, paras. 2.2.3 

and 3.2.2.B. 

15  Cf. Lov om arbejdsløshedsforsikring m.v. (‘Act on Unemployment Insurance etc.’), Consolidation Act No. 

838 of 4 July 2011 and amendments, and Bekendtgørelse om arbejdsløshedsforsikring ved arbejde mv. inden 

for EØS og i det øvrige udland, (‘Executive Order on Unemployment Insurance upon work etc. within the 

EEA and other foreign countries’), Executive Order No. 490 of 30 May 2012. 

16  Available at 

http://www.stm.dk/publikationer/Et_Danmark_der_staar_sammen_11/Regeringsgrundlag_okt_2011.pdf, ac-

cessed on 7 June 2012. 

17  The letter is available at http://www.euo.dk/upload/application/pdf/30f9ef09/Brevfradanmark.pdf, accessed 

on 7 June 2012. As mentioned in last year’s report, the political parties behind the 2011 Customs Control 

Agreement stated that they were sharing the concern as then raised by France and Italy and would work on 

amending the Schengen acquis, allowing for temporary border control in situations of large-scale immigra-

tion to the Member States where a Schengen country does not fulfil its obligations to execute control by the 

EU’s external borders.  

18  Consolidation Act No. 1017 of 28 October 2011. 

19  Bill No. L 170/2011-12 of 25 April 2012.  

http://www.stm.dk/publikationer/Et_Danmark_der_staar_sammen_11/Regeringsgrundlag_okt_2011.pdf
http://www.euo.dk/upload/application/pdf/30f9ef09/Brevfradanmark.pdf
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at i.a. enhancing the efforts against moonlighting by extending the authority of the Danish 

tax authorities i.a. by: 

 

 Introducing joint and several and direct liability for the contractor’s failure to pay tax and 

VAT in situations of payments in cash above DKK 10,000;
20

 

 denying companies the access to tax deduction when paying amounts above DKK 

10,000 in cash; 

 allowing the tax authorities access to the outdoor areas of private property without being 

issued with a court order when outdoor activities of a professional nature visibly take 

place at the property; 

 requiring workers to present valid identification; 

 requiring workmen’s cars to be provided with identification;
21

 

 requiring signposting at construction sites, stating who is performing the work;
22

 and 

 introducing reverse duty of payment in situations of trade with metal trash 

 allowing the tax authorities to transmit to financial institutions financial information on 

citizens.  

 

Regarding the obligation of workers to present valid identification, the purpose of introduc-

ing the requirement is for the tax authorities to perform an efficient control with moonlight-

ing, illegal labour, social fraud and social dumping.
23

 The Bill thus authorizes the tax au-

thorities to require from the worker information on civil registration number as well as valid 

ID, regardless of the worker’s nationality. As possible means of identification, the explana-

tory remarks to the Bill refer to passports issued in Denmark or abroad, driving licenses or 

health insurance cards. Pertaining to foreign workers in particular, it is stated in the explana-

tory remarks that foreign workers who are not issued with a civil registration number must 

present identification. For foreign workers, also visa, ID cards or work- and residence per-

mits may be possible means of identification. Pertaining to third country nationals in par-

ticular, it is noted in the explanatory remarks that a driving license, health insurance card or 

passport without a valid sticker do not substantiate that a third country national is issued with 

a valid work- and residence permit. The explanatory remarks note that a residence permit is 

issued as a residence card in the shape of a plastic card, stating i.a. the validity of the card 

and whether the person in question is entitled to work in Denmark.  

                                                      
20  The buyer may release him-/herself from this liability by digital payment through a financial institution. The 

buyer may also be exempt from the financial liability by notifying the tax authorities about the payment in 

cash along with providing information suitable of identifying the supplier.  

21  The Bill introduces a requirement on clear marking of name or logo etc. imposed on minor vans and trucks 

below 4 ton registered in Denmark and solely used for business activities. For foreign vans and trucks below 

4 ton registered abroad, it must be visible in the vehicle’s front windscreen that the company providing ser-

vices in Denmark meets the requirement on registration of foreign service providers in the Register of For-

eign Service Providers (RUT), cf. Bill No. L 170/2011-12, general remarks para. 3.7. Thus, no requirement 

on marking of name or logo etc. is imposed on vans and trucks registered abroad. In the Minister of Taxa-

tion’s reply to question No. 9 from a member of the Parliament it is thus noted that such requirement may 

not be imposed on foreign vehicles, available at 

http://www.ft.dk/samling/20111/lovforslag/l170/spm/9/svar/885502/1122361/index.htm, accessed on 7 June 

2012. 

22  With more specified exceptions regarding short-term work etc., the Bill introduces a requirement on sign-

posting at construction sites in situations of contracts above DKK 50,000. Danish companies must post their 

name, address and company registration number. Foreign companies must post their RUT number. 

23  Bill No. L 170/2011-12, general remarks para. 3.6. 

http://www.ft.dk/samling/20111/lovforslag/l170/spm/9/svar/885502/1122361/index.htm
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The explanatory remarks do not specifically address EU citizens and their family mem-

bers or the possible implications of EU law on the Bill in this regard, leaving it less clear 

what means of identification the tax authorities may require from EU citizens and their fam-

ily members. The possible implications of Art. 25 of Directive 2004/38/EC are not dealt with 

in the explanatory remarks to the Bill. Not presenting valid and correct identification is pun-

ishable with a fine of DKK 1,000 for first-time offences; a fine which increases significantly 

in situations of recurrence. 

In mid-June 2012, the Bill was split into 2 Bills: L 170 A and L 170 B, both adopted by 

the Parliament on respectively 12 and 13 June 2012. With some exceptions, the Acts enter 

into force on 1 July 2012. 

Expulsion of EU citizens 

Act No. 758 of 29 June 2011 

As described in last year’s report along with an analysis of the Act, the Parliament’s adop-

tion of Act No. 758 of 29 June 2011 tightened the rules of the Aliens Act on expulsion. The 

Act resulted in a main rule requiring expulsion of aliens committing any crime resulting in 

imprisonment, unless expulsion with certainty would be contrary to Denmark’s international 

obligations, including the EU rules; cf. Aliens Act Section 26 (2). 

Furthermore, Aliens Act Section 24b (1) requires an alien to be sentenced to conditioned 

expulsion if there is no basis for expelling the person concerned pursuant to Aliens Act Sec-

tions 22-24, as this with certainty would be contrary to Denmark’s international obligations, 

cf. Section 26 (2). 

The Act entered into force on 1 July 2011. 

Legislative amendments proposed 

Following the Commission’s intervention, the Ministry of Justice initiated an amendment of 

i.a. the Danish provisions on expulsion on 26 April 2012.
24

 The introduction of the Bill gave 

rise to an ongoing debate in the Danish media as well as in the Danish Parliament due to the 

subsequent publication of some of the correspondence between the Commission and the 

Ministry of Justice by a Danish news media.
25

 As has undoubtedly already come to the 

Commission’s knowledge, this correspondence, together with the explanatory remarks to the 

Bill, according to some suggests a difference between the Danish debate (domestic policy) 

and the international debate (foreign policy).
26

  

The Bill provides for Aliens Act Sections 24 (b) and 26 (2) to be amended by removing 

the requirement on ‘with certainty’ in both provisions, and by stipulating a provision stating 

that Section 24 (b) on conditioned expulsion will not apply to EU citizens and their family 

members. 

According to the explanatory remarks of the Bill, the amendments do not aim at chang-

ing the practice in cases on expulsion of aliens committing crime. Persons who may be ex-

                                                      
24  Bill No. L 180/2011-12 of 26 April 2012. 

25  Part of the correspondence has now been published by the Parliament, available at 

http://www.ft.dk/samling/20111/almdel/reu/spm/651/svar/879718/1113022.pdf, accessed on 6 June 2012. 

26  As seemed to be the case with the previous Danish Government on the 2011-debate on customs control in 

Denmark, as noted by Thomas Gammeltoft-Hansen and Julie Herschend Christoffersen, the Danish Institute 

for International Studies (DIIS), in their Policy Brief of June 2011,’Danmarks Dilemma: Grænsekontrol og 

Schengen’; referred to in last year’s report. 

http://www.ft.dk/samling/20111/almdel/reu/spm/651/svar/879718/1113022.pdf
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pelled pursuant to the rules in force may be expelled also in the future. The main rule, requir-

ing expulsion in cases where aliens are sentenced to imprisonment for crime committed, will 

thus continue to apply. Consequently, expulsion may be exempted only in situations where 

expulsion would be contrary to Denmark’s international obligations.
27

  

The explanatory remarks further note that the deletion of the wording ‘with certainty’ is 

performed with the purpose of emphasising that it is solely up to the courts to perform a 

concrete assessment of whether expulsion or conditioned expulsion is possible within the 

scope of Denmark’s international obligations.
 28

 It is noted that it is no longer a requirement 

that expulsion with certainty must be contrary to Denmark’s international obligations before 

expulsion may not occur.
29

 

In addition, it is stated that the balancing rule as laid down in Section 26 (2), and as 

tightened by Act No. 758 of 29 June 2011, continues to apply in all cases on expulsion pur-

suant to Aliens Act Section 22-24.
30

 Consequently, Section 26 (2) continues to require expul-

sion of EU citizens committing any crime resulting in imprisonment, unless this would be 

contrary to the EU rules or to other international obligations. 

As for EU citizens in particular, the explanatory remarks note that the proposal must be 

considered also in light of the approach by the Commission, expressing concern as to 

whether the tightening of the provisions performed in summer 2011 may hinder the correct 

implementation of Directive 2004/38/EC and EU citizens’ access to free movement. It is 

thus stated that with the proposal, the legal position of EU citizens is clarified in order to 

ensure continued correct compliance with Directive 2004/38/EC.
31

 In the explanatory re-

marks to the Bill, the EU rules on expulsion are accounted for in terms of references to 

Aliens Act Section 2 (3), emphasising and highlighting the prevalence of EU law, EU Resi-

dence Order Sections 38-39, implementing Arts. 27-29, as well as to Directive 2004/38/EC 

Arts. 27-33.
32

 

                                                      
27  In line with this indication, the hearing note of April 2012 of the UNHCR notes that ‘[…] no further amend-

ments concerning the restrictive measures on expulsion implemented in 2011 as well as in 2010 and over the 

past years have been considered in the current proposal, and that the proposed amendments are not funda-

mentally making any changes.’ Likewise, the Danish Bar and Law Society in its hearing note of April 2012 

states that the wording ‘with certainty’ was without actual legal content and solely constituted a political sig-

nal. Consequently, the Society concludes that the proposed amendment of the wording of 2 provisions does 

not entail changes as regards to content. The Society further notes that the provisions on expulsion are not re-

laxed by the Bill, and expulsion must still be made, unless expulsion would be contrary to Denmark’s inter-

national obligations. The Society further expresses the opinion that it is unfortunate that the considerations 

which are part of a proportionality balancing do not explicitly appear from the Act as opposed to previously 

(Section 26 (1)). The Society assumes that the lack of explicit guidance within the Act may lead to incorrect 

rulings; in particular by the lower courts. A similar view is expressed by the Association of Defence lawyers; 

please see below note 32.  

28  Bill No. L 180/2011-12, general remarks para. 5.2 and specific remarks para. 1.27. 

29  Bill No. L 180/2011-12, specific remarks para. 1.27. 

30  Bill No. L 180/2011-12, general remarks para. 5.2. Please see last year’s report for a detailed assessment of 

the tightening of the balancing rule of Section 26 (2); an assessment which may remain relevant in so far as 

the tightened balancing rule is maintained by Bill No. L 180/2011-12. 

31  In its hearing note of April 2012, the Association of Defence Lawyers states that it has now come to the 

attention of the legislators that the present Act entails specific issues in relation to EU law and Directive 

2004/38/EC in particular. The Association expresses doubts as to whether the abolishment of the possibility 

of conditioned expulsion of EU citizens will assist in clarifying the somewhat unclear practice within this 

area. The Association does not appreciate the fact that the legislators do not regulate the considerations in 

terms of proportionality and humanity which may speak against expulsion. This entails a risk of incorrect 

rulings passed by the lower courts, according to the Association. 

32  Bill No. L 180/2011-12, general remarks para. 5.1.2. 
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Pertaining to the proposed exemption of EU citizens from conditioned expulsion, the 

Minister of Justice refers to conditioned expulsion as a ‘finger-wagging’ not resulting in 

automatic expulsion in situations of repeated crime. The Minister further notes that the ex-

emption of EU citizens is caused by the concern expressed by the Commission as to whether 

the rules on conditioned expulsion is in compliance with EU law. According to the Minister, 

the exemption of EU citizens does not, however, alter the fact that EU citizens – as well as 

third country nationals – will be expelled to the same extent as today also in the future.
33

 

The proposed Section 26 (2) stipulates:  

 

‘An alien must be expelled pursuant to Sections 22-24 and 25 unless this would be contrary to Den-

mark’s international obligations.’  

 

The proposed Section 24b (1) stipulates: 

 

‘An alien is to be sentenced to conditioned expulsion if there is no basis for expelling the person con-

cerned pursuant to Sections 22-24, as this would be contrary to Denmark’s international obligations, cf. 

Section 26 (2). This does not apply, however, if the alien is comprised by Section 2 (the EU rules).’
 
 

 

From a legal view it may appear less obvious why an ‘[...] enhanced protection from expul-

sion’ is deemed necessary by the Minister of Justice from a ‘[...] political view [...]’, when at 

the same time it is assumed by the Minister ‘[...] that the Danish authorities comply by the 

provisions laid down in Directive 2004/38/EC [,].’ It appears to be the view of the Minister 

of Justice that ‘[...] the proposed amendments would imply a more transparent and precise 

set of rules on the area of expulsion.’
34

 This corresponds to a number of answers delivered 

by the Minister to questions submitted by members of the Parliament, in which the Minister 

states that the previous Government established a lack of legal clarity in terms of when ex-

pulsion may occur in relation to Denmark’s international obligations.
35

  

Since the amendments of the rules on expulsion as adopted by Act No. 758 of 29 June 

2011 were considered by some observers to be of a political nature rather than a legal one, 

such considerations are likely to form the background to the Minister’s statements. Yet, it 

should be noted that a lack of legal clarity may constitute not only a political issue, but very 

much a legal issue too. In particular if a lack of legal clarity results in incorrect application of 

international legislation. 

In a consultation with the Parliament’s Integration Committee held on 15 May 2012, the 

Minister of Justice repeatedly stated that the Bill does not aim at changing the practice in 

cases on expulsion of aliens committing crime. Persons who may be expelled pursuant to the 

rules in force may be expelled also in the future. The Minister further stated that regarding 

                                                      
33  The Ministry of Justice’s reply of 22 May 2012 to question 40 from a member of the Parliament, available at 

http://www.ft.dk/samling/20111/lovforslag/l180/spm/40/svar/886333/1123822.pdf, accessed on 7 June 2012. 

34  Cf. Letters from the Minister of Justice to Ms. Vivianne Reding of 7 February 2012 and of 20 April 2012. In 

question 60 to Bill No. L 180, the Minister was asked by a member of the Parliament whether the Minister 

had launched an investigation of the development of practice on expulsion since the tightening of the rules 

on expulsion adopted in 2011. This has not been the case, according to the Minister’s reply of 22 May 2012; 

available at http://www.ft.dk/samling/20111/lovforslag/l180/spm/60/svar/886624/1124366.pdf, accessed on 

7 June 2012. 

35  Cf. the Ministry of Justice’s reply to questions 5, 13, 29 and 35 from members of the Parliament. It should be 

noted that the Minister’s party was one of the parties voting for the amending Act in 2011. 

http://www.ft.dk/samling/20111/lovforslag/l180/spm/40/svar/886333/1123822.pdf
http://www.ft.dk/samling/20111/lovforslag/l180/spm/60/svar/886624/1124366.pdf
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the proposed amendments pertaining to EU citizens, the proposal is a matter of clarification 

relating to the rule of law.
36

  

Ultimo May 2012, the Bill was split into 2 Bills: L 180 A and L 180 B, both adopted by 

the Parliament on 13 June 2012. The Act amending the provisions on expulsion enters into 

force on 1 July 2012.
37

 

Court practice 

As described in detail in the previous reports, the higher courts have in 2008-10 examined 

various cases with more principled issues. In 2011-2012, this practice was upheld by the 

courts as described below.  

In general, the courts first examine whether the conditions in the Aliens Act on expulsion 

are satisfied, and secondly examine the matter of the compatibility of the expulsion with 

Directive 2004/38/EC Art. 33, cf. Arts. 27 and 28. Not all of the published summaries of the 

judgments contain clear references to the EU rules on expulsion, yet making it questionable 

whether the EU rules have been observed in the given case. In general, however, it seems as 

if the courts conduct a concrete, individual assessment of the case concerned and the level of 

threat to society constituted by the defendant, as required by the EU legislation and CJEU 

case law on expulsion of EU citizens. Regarding the level of threat to society constituted by 

the defendant, however, it might be argued that the courts apply a rather low threshold. 

As described in detail in last year’s report, the Supreme Court passed 4 principled rulings 

in March 2011, determining the threshold for administrative expulsion of EU citizens.
38

 In its 

rulings, the Supreme Court upheld the case law on judicial expulsion for such administrative 

expulsions. Accordingly, the rulings must be considered valuable guidelines for expulsion of 

EU citizens by judgment as well as by administrative decision. Consequently, crime commit-

ted by EU citizens in a professional manner, like organized or systematic crime, such as 

crime committed by people with previous sentences for similar crimes, crime committed 

with accomplices or crime committed with the purpose of resale, must - based on a concrete, 

individual assessment of the circumstances of the case - be assumed to lead to expulsion, 

when the person in question has no real attachment to Denmark and/or has entered Denmark 

just prior to committing the crime. In this context, the monetary value of the crime is less 

important.
39

 

Conversely, crime consisting of isolated incidents and with limited damaging impact, 

such as violating domestic peace by staying overnight at other people’s property
40

 or illegal 

handling of lost property
41

 - without the presence of aggravating circumstances - is not con-

sidered to be comprised by Directive 2004/38/EC’s requirements on constituting a genuine, 

present and sufficiently serious threat affecting one of the fundamental interests of society 

and on proportionality. 

                                                      
36  The consultation proceedings are available at 

http://www.ft.dk/Folketinget/udvalg_delegationer_kommissioner/Udvalg/Udvalget_for_udlaendinge_og_int

egrationspolitik/Video.aspx?s=20111&m=21&as=1#player, accessed on 6 June 2012.  

37  Act No. 569 of 18 June 2012. 

38  Cases No. 143/2009, 264/2010, 316/2010 and 319/2010. Published in weekly legal journal (‘Ugeskrift for 

Retsvæsen’) as U2011.1788H, 2011.1794H, U2011.1799H and U2011.1800H, respectively.  

39  Cf. Cases 143/2009 and 316/2010. 

40  Such crime was not considered comprised by Aliens Act Section 25a (2) (iii) on reasons of public order 

either, cf. Case 264/2010. 

41  Cf. Case 319/2010. 

http://www.ft.dk/Folketinget/udvalg_delegationer_kommissioner/Udvalg/Udvalget_for_udlaendinge_og_integrationspolitik/Video.aspx?s=20111&m=21&as=1#player
http://www.ft.dk/Folketinget/udvalg_delegationer_kommissioner/Udvalg/Udvalget_for_udlaendinge_og_integrationspolitik/Video.aspx?s=20111&m=21&as=1#player
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As regards the tightening of the provisions on expulsion as adopted by Act No. 758 of 29 

June 2011, entering into force on 1 July 2011, no published practice was found. Yet, 1 un-

published case is described below. 

An excerpt of selected practice from 2011-2012: 

 

 

Case No. S-3803-11, unpublished Eastern High Court judgment of 6 February 2012 

 

A British citizen who was permanently expelled from Denmark in 1993, and who was married to a 

Danish citizen with whom he had 6 children and who himself resided in Sweden while being employed 

in Denmark, was sentenced to 8 months of imprisonment and expelled from Denmark for violating the 

entry prohibition. An application for revocation of the entry prohibition was never processed by the 

Immigration Service. The casework time on application for family reunification to the Immigration 

Service was 4 years. 

It was considered an aggravating circumstance that the defendant was employed in Denmark in 2008 

during the validity of the entry prohibition. Accordingly, no separate importance could be attached to 

the defendant’s affiliation to Denmark in so far as the period from 2008 was concerned; a time when 

the defendant stayed and worked illegally in Denmark. The High Court found expulsion of the defen-

dant not with certainty to be incompatible with the principle of proportionality as laid down in Direc-

tive 2004/38/EC. 

In April 2012, the defendant’s lawyer was refused permission to appeal the case to the Supreme Court 

on grounds of the case not being of a principled nature. 

 

Facts of the case 

The defendant was a British citizen residing in Sweden and issued with a residence permit for Sweden. 

Since 2008, the defendant worked as a cleaning operative in Denmark; travelling between Denmark 

and Sweden every day. The defendant paid taxes in Denmark and was issued with a Danish National 

Health Service medical card. Prior to the defendant’s employment, he apparently asked the municipal-

ity of whether him taking up employment in Denmark was legal. The municipality confirmed the legal-

ity of his employment. 

In 1981, the defendant entered Denmark. He met his future wife in 1984. In 1985, they moved in to-

gether, and in 1988 and 1992 his future wife gave birth to 2 of their children.  

In 1993, the defendant was sentenced to 8 years of imprisonment and permanently expelled from 

Denmark. In 1995 and 1998 his wife gave birth to 2 more of their children. In 2000, the District Court 

found no reason to revoke the decisions on expulsion pursuant to Aliens Act Section 50. In 2000, the 

defendant left Denmark. 

Subsequently, the defendant entered Denmark in 2003 for which he was fined. Primo 2004, the defen-

dant’s wife applied for revocation of the entry prohibition to the Immigration Service. Apparently and 

despite of a reminder forwarded medio 2004, the wife never received a response from the Immigration 

Service to her request. 

Ultimo 2004, the wife gave birth to 1 more of the couple’s children. Medio 2005, the defendant was 

again arrested in Denmark for violating the entry prohibition. Ultimo 2005, the defendant’s wife and 

children moved to Sweden to reside with the defendant. In 2006, the couple was married, and the de-

fendant’s wife gave birth to their 6
th
 child. 

Medio 2006, the couple applied the Immigration Service for family reunification. Apparently and de-

spite of several reminders, the couple received no decision from the Immigration Service. Ultimo 2006, 

the defendant’s wife moved back to Denmark accompanied by 2 of the couple’s youngest children. Ul-

timo 2007, the defendant’s wife moved back to Sweden. 

Ultimo 2007, the couple still had not received response to their application on family reunification. 

Thus, the couple hired a lawyer to handle their case. The lawyer requested the Immigration Service for 

revocation of the entry prohibition. Subsequently, the Immigration Service requested the lawyer for 



 

DENMARK 

18 

 

possible further remarks given the fact that the information provided by the lawyer was already part of 

the case being processed by the Immigration Service. The lawyer apparently did not respond to this in-

quiry.  

Medio 2008, the defendant’s wife moved back to Denmark, accompanied by the children. 

From ultimo 2008 to ultimo 2011, the defendant entered Denmark a multiple number of times to attend 

his work.  

Primo 2010, the couple was separated, and the wife lived with the 4 youngest children in Denmark. 

While referring to the separation, the Immigration Service subsequently rejected the couple’s applica-

tion of 2006 for family reunification. In this context, the Immigration Service did not state its position 

on the application for revocation of the entry prohibition of 2004 and 2007, respectively.  

Ultimo 2011, the District Court ruled on the matter regarding the defendant’s violations of the entry 

prohibition committed in the period 2008-2011; see below. 

Primo 2012, the couple requested the Regional State Administration for annulment of the separation. 

Primo 2012, the defendant’s (new) lawyer asked the Ministry of Justice to revoke the entry prohibition 

and to issue the couple with a permit for family reunification pursuant to the EU rules. 

Primo 2012, the High Court ruled on the matter regarding the defendant’s violations of the entry prohi-

bition committed in the period 2008-2011; see below. 

In April 2012, the defendant’s lawyer was refused permission to appeal the case to the Supreme Court 

on grounds of the case not being of a principled nature. 

 

The District Court 

In December 2011, the District Court ruled on the matter regarding the defendant’s violations of the 

entry prohibition committed in the period 2008-2011. The defendant pleaded guilty to the charges. The 

pleading was supported by additional evidence of the case. 

The Court sentenced the defendant to 4 months of imprisonment.  

Regarding the issue on expulsion, the Court found the defendant’s behaviour not to represent a genu-

ine, present and sufficiently serious threat affecting one of the fundamental interests of society. The 

Court’s findings were based on the defendant’s employment as well as the fact that the defendant was a 

British citizen, residing in and issued with a residence permit for Sweden. While referring to the prin-

ciple of proportionality as laid down in Art. 27 (2) read in conjunction with Art. 28 (1), the Court thus 

acquitted the defendant for the claim on expulsion. 

 

The High Court 

In February 2012, the High Court ruled on the matter. 

While referring to the defendant’s lengthy, repeatedly and systematically violations of the entry prohi-

bition committed in the period 2008-2011, the Court increased the penalty to 8 months of imprison-

ment. In this context, the Court emphasized the fact that the defendant was employed on a regular basis 

in Denmark since 2008, despite of his unanswered application of 2007 on revocation of the entry pro-

hibition. 

Regarding the question on expulsion, the Court referred to Art. 33, read in conjunction with Arts. 27 

and 28, upon assessing the case pursuant to Danish, national migration law. 

The Court found that it was to be considered an aggravating circumstance that the defendant took up 

employment in 2008 during the validity of the entry prohibition. The Court found it to be obvious to 

the defendant that the entry prohibition continued to be valid at the time of the illegal employment. 

Based on these aggravating circumstances, the Court found the defendant to represent a genuine, pre-

sent and sufficiently serious threat affecting one of the fundamental interests of society. 

No separate importance could be attached to the defendant’s affiliation to Denmark in so far as the pe-

riod since 2008 was concerned, as the defendant stayed and worked illegally in Denmark. 

While referring to the facts of the case, the Court subsequently stated that expulsion of the defendant 

not with certainty could be considered incompatible with the principle of proportionality as laid down 

in Directive 2004/38/EC, cf. (the then) Aliens Act Section 26 (2). 
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U2012.1462Ø 

 

A Swedish citizen was sentenced to 20 days of imprisonment for violation of an entry prohibition, ex-

pelled and prohibited entry for 6 years. It was considered an aggravating circumstance that the defen-

dant was hired by a Danish haulage contractor with the purpose of driving in Denmark during the va-

lidity of the entry prohibition. Accordingly, no importance could be attached to the employment, and 

the defendant was found to have no relevant attachment to Denmark. 

 

Facts of the case 

Prior to the case, the defendant was recently hired by a Danish haulage contractor as a driver. He lived 

in Sweden with his wife and 5 children. The defendant was previously sentenced to imprisonment for 

40 days and expelled with a 5 year entry prohibition. The defendant pleaded guilty and the evidence of 

the case supported this pleading. By Act No. 601 of 14 June 2011, the penalty for violating an entry 

prohibition was tightened. 

 

The District Court  

The District Court briefly stated that (the then) Aliens Act Section 26 did not hinder expulsion and en-

try prohibition for 6 years. No reference to EU law is found within the published summary of the 

Court’s contemplations. 

The District Court further sentenced the defendant to 10 days of suspended imprisonment 

 

The High Court 

The High Court, however, performed an assessment of the compatibility of the expulsion with the EU 

rules. Upon this assessment, the High Court stated that the fact that the defendant had been employed 

by a Danish haulage contractor with the purpose of driving in Denmark in violation of the entry prohi-

bition was considered an aggravating circumstance. On this basis, the High Court increased the impris-

onment from 10 to 20 days of unsuspended imprisonment.  

The High Court further acceded to the District Court’s findings regarding Section 26 not to hinder ex-

pulsion. Also, the High Court noted that the defendant had no relevant attachment to Denmark. No im-

portance could be attached to the employment occurring during a time the defendant was expelled with 

entry prohibition, according to the Court.  

The High Court then proceeded to assess the compatibility of the expulsion with Directive 2004/38/EC 

Art. 33 read in conjunction with Arts. 27 and 28.  

2 out of 3 judges found the violation of the entry prohibition and the presence of the aggravating cir-

cumstance (i.e. the employment) to represent a genuine, present and sufficiently serious threat affecting 

one of the fundamental interests of society. Referring to this, as well as the defendant having no affilia-

tion to Denmark, the judges found expulsion with entry prohibition for 6 years not to be incompatible 

with the principle of proportionality. 

While referring to the nature of the situation, the dissenting judge found expulsion to be dispropor-

tional.  

 

U2011.3194H 

 

A Polish citizen was sentenced to 3 months imprisonment for robbery and conditioned expulsion with 

probation of 2 years. 

 

Facts of the case 

The defendant was a young Polish citizen attending a language school and working at night placing 

newspapers. Also, he worked at a car wash and performed other odd jobs. He previously worked as a 

stableman and at a garage in Denmark. He lived with his parents in Denmark. Since 2005, he visited 
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Denmark on a regular basis for longer periods of time. He had no real family ties to Poland and had no 

previous sentences. The defendant pleaded guilty. The pleading was supported by the other evidence of 

the case. 

 

The District Court  

Based on the facts of the case as well as a balancing of the defendant’s affiliation to Denmark as well 

as to Poland, the District Court found the conditions in (the then) Aliens Act Section 26 (1) not to 

speak decisively against expulsion. 

Regarding the compatibility of expulsion with EU law, the Court found the defendant’s behaviour to 

represent a genuine, present and sufficiently serious threat affecting one of the fundamental interests of 

society, cf. Art. 27 (2). Based on the defendant’s affiliation to Denmark, his young age, his family ties 

and the duration of his stay in Denmark, the Court found expulsion not to be incompatible with the 

principle of proportionality as laid down in Art. 27 (2), read in conjunction with Art. 28 (1), cf. Art. 33. 

The Court thus sentenced the defendant to 3 months suspended imprisonment and to expulsion along 

with an entry prohibition of 4 years. 

 

The High Court  

The High Court acceded to the judgement of the District Court, yet sentencing the defendant to unsus-

pended imprisonment. 

 

The Supreme Court 

Before the Supreme Court, additional information in the form of a statement from the Immigration 

Service was presented.
42

 According to the statement from the Immigration Service, the conditions on 

expulsion as laid down in Danish, national legislation were fulfilled. Without assessing whether expul-

sion would be incompatible with the EU rules in the given case, the Immigration Service accordingly 

acceded to the public prosecutor’s recommendation on expulsion of the defendant. Hence, the question 

on the compatibility of expulsion with the EU rules was left for the Court to decide. 

The Supreme Court acceded to sentencing the defendant to 3 months imprisonment. Pertaining to the 

question on expulsion, the Supreme Court performed an assessment of the facts of the case. Upon this 

assessment and while referring to Danish, national legislation as well as to Directive 2004/38/EC, the 

Supreme Court found no basis for unconditioned expulsion of the defendant. However, the Supreme 

Court found the basis of sentencing the defendant to conditioned expulsion with probation of 2 years, 

cf. (the then) Aliens Act Section 24b. 

 

U2011.2014H 

 

A Ghanaian citizen married to a Polish citizen residing in Denmark was sentenced to 40 days impris-

onment for illegal stay and work in Denmark as well as document fraud, and expelled with entry pro-

hibition for 6 years. 

The defendant’s affiliation to Denmark, including to the Danish labour market, was considered ac-

quired on an illegal basis. 

 

Facts of the case 

The defendant was a Ghanaian citizen. He was charged with staying and working in Denmark without 

being issued with the requisite permits in the period 2007-2010, and the use of fake ID card. The de-

fendant pleaded guilty to these charges. 

                                                      
42  Pursuant to Aliens Act Section 57, before the public prosecutor submits a claim for expulsion of an alien, he 

may hear the opinion of the Danish Immigration Service. See also Announcement from the Director of Pub-

lic Prosecutions No. 5-2006.  
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Ultimo 2009, the defendant was married to a Polish citizen residing in Denmark, whom he met during 

his stay in Denmark. The marriage was concluded in Ghana absent of his presence. Subsequently, the 

marriage was registered in Poland without the presence of the defendant. Also, the marriage was noted 

by a Danish municipality. The defendant worked in various cleaning companies and paid taxes to 

Denmark. Medio 2012, the defendant was arrested. 

 

The District Court 

The District Court sentenced the defendant to 60 days unsuspended imprisonment. 

Pertaining to the question on expulsion, a statement from the Immigration Service was presented be-

fore the District Court.
43

 According to the statement from the Immigration Service, the fact that the de-

fendant due to his marriage with an EU citizen may have been comprised by the EU rules, did not pro-

vide for his stay in Denmark to be legal pursuant to the Danish provisions on expulsion. The reasoning 

behind this view was the fact that the defendant was not listed in the National Register of Persons and 

did not apply for an EU registration certificate.
44

 The Immigration Service further stated that the condi-

tions on expulsion as laid down in Danish national legislation were met. Without assessing whether 

expulsion would be compatible with the EU rules in the case concerned, the Immigration Service ac-

cordingly acceded to the public prosecutor’s recommendation on expulsion of the defendant. Hence, 

the question on the compatibility of the expulsion with the EU rules was left for the Court to decide. 

Upon assessing the facts of the case as well as Danish national legislation, the Court performed an as-

sessment of the compatibility of expulsion with Directive 2004/38/EC. Given the crimes committed by 

the defendant, the Court found his behaviour to represent a genuine, present and sufficiently serious 

threat affecting one of the fundamental interests of society. Hence, the Court found that the defendant 

could be expelled despite of his marriage to an EU citizen. 

 

The High Court 

The High Court sentenced the defendant to 40 days of unsuspended imprisonment. 

Before the High Court, the matter of the validity of the marriage was dealt with. In Denmark, mar-

riages concluded without the presence of both parties are not considered valid (ordre public).  

Regardless of the registration of the marriage performed in Poland and the recordings of the Danish 

municipality of the marriage, the High Court found the marriage not to be valid pursuant to Danish leg-

islation. Further, the High Court found no such durable relationship between the parties resulting in 

their relationship to be given equal status to marriage. Consequently, the defendant was not found to be 

comprised by the rules on family members as laid down in Directive 2004/38/EC. 1 dissenting judge 

found, however, that upholding the requirement of the presence of both parties during the marriage 

ceremony would be in violation of EU rules. This judge thus found the defendant to be comprised by 

Directive 2004/38/EC. 

The majority of the High Court thus acceded to the judgment of the District Court regarding expulsion. 

Yet, 1 dissenting judge found expulsion to be disproportional. 

 

The Supreme Court 

The Supreme Court sentenced the defendant to 40 days of imprisonment. 

The fact that the defendant obtained employment on the basis of false ID was considered an aggravat-

ing circumstance by the Supreme Court. 

The Supreme Court stated that regardless of whether the marriage was considered valid, neither the 

conditions as laid down in (the then) Aliens Act Section 26 (1), nor the ECHR or Directive 

                                                      
43  Pursuant to Aliens Act Section 57, before the public prosecutor submits a claim for expulsion of an alien, he 

may hear the opinion of the Danish Immigration Service. See also Announcement from the Director of Pub-

lic Prosecutions No. 5-2006.  

44  The assumption underlying this reasoning is thus in direct violation of the requirements laid down in Direc-

tive 2004/38/EC Art. 25. 
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2004/38/EC hindered expulsion. Within this assessment, the Supreme Court emphasized the nature of 

the crime as well as the behaviour of the defendant. The behaviour was thus found to represent a genu-

ine, present and sufficiently serious threat affecting one of the fundamental interests of society, cf. Art. 

27 (2).  

The Supreme Court further stated that the defendant’s affiliation to Denmark, including to the Danish 

labour market, was acquired on an illegal basis. Moreover, the parties did not live together before the 

arrest of the defendant, and it must have been known to the defendant’s wife that the defendant stayed 

and worked illegally in Denmark. Accordingly, expulsion was not considered disproportional pursuant 

to Art. 27 (2), cf. Art. 28 (1). 

Miscellaneous (administrative practices, circulars etc.) 

As described in last year’s report in relation with the description of free movement of Roma 

workers, the then Integration Ministry issued a Memorandum on 30 June 2011 on the access 

to expulsion and refusal of EU/EEA citizens on grounds of destitution or considerations on 

public order.
45

 No amendments have been made to this Memorandum. 

In particular, the Memorandum deals with the Supreme Court’s rulings of March 2011. 

Para. 1.4.2 of the Memorandum concludes that in the assessment of whether the expulsion of 

an EU/EEA citizen staying legally in Denmark for a short period of time with no real at-

tachment to Denmark is proportional, the right to free movement must be balanced against 

the character and roughness of the crime. Thus, within the assessment of the crime, it is of 

importance whether the crime is of professional nature (i.e. organized, entry into Denmark 

with the purpose of committing the crime, being in possession of remedies) or is a result of a 

spontaneous action. Further, an assessment of whether the crime is of coincidental nature and 

has limited damaging effect must be made. If this is the case, the main rule is that expulsion 

cannot be ordered. In addition, previous punishment and other behaviour are emphasised in 

order to determine whether there is a risk of repetition. Yet, previous sentences may not in 

themselves form the basis of expulsion. 

The Memorandum para. 3 further states that against the background of the Supreme 

Court rulings of March 2011, the practice on administrative expulsion on grounds of public 

order in particular (cf. Aliens Act Section 25a (2) (iii)) must be designed to be conditional on 

the presence of several aggravating circumstances as the point of departure. 

As of 7 June 2012, no additional information on administrative expulsions was found. 

 

                                                      
45  Notat om adgangen til ud- og afvisning af EU-/EØS-statsborgere på baggrund af subsistensløshed eller af 

hensynet til den offentlige orden (’Memorandum on the Access to Expulsion and Refusal of EU/EEA Citi-

zens on Grounds of Destitution or Considerations on Public Order’), 30 June 2011. 
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Chapter II 

Members of the family 

1.  THE DEFINITION OF FAMILY MEMBERS AND THE ISSUE OF REVERSE 

DISCRIMINATION 

Texts in force 

According to Section 2 (1) of the EU Residence Order, family members encompass the fol-

lowing categories of persons: 

 the principal person’s
46

 spouse 

 the principal person’s descendants under 21 years of age and the descendants under 21 

years of age of the principal person’s spouse; 

 the principal person’s other dependent descendants and any other descendants of the 

principal person’s spouse who are dependent on the principal person; 

 relatives in the ascending line of either the principal person or the principal person’s 

spouse if they are dependent on the principal person; 

 the principal person’s other relatives if they are dependent on the principal person or are 

living under the roof of the principal person in the country from where they come; or 

 the principal person’s other family members where serious health grounds strictly re-

quire the personal care of the family members by the principal person. 

 

A registered partner is treated as the equivalent of a spouse, cf. Section 2 (2). In addition, 

Section 2 (3) stipulates that the provisions of the EU Residence Order on spouses apply simi-

larly in cases where a person above 18 years of age cohabits at a shared residence in regular 

cohabitation of prolonged duration with a principal person above 18 years of age. It is a pre-

condition for the right of residence of a cohabitant that the principal person undertakes to 

support the applicant, cf. Section 16. These rules concerning cohabiting partners are identical 

to those applying to the right of Danish citizens to family reunification.
47

 

As regards reverse discrimination, various issues have been persistently raised in recent 

years concerning the rules on residence right for third-country family members of Danish 

citizens, as well as their implementation in administrative practice. In particular, there have 

been contentious issues concerning the personal scope of application of the EU rules con-

cerning third-country spouses of Danish citizens. The scope was previously limited to Danes 

who had been economically active in another Member State, i.e. having resided there as 

workers, service providers or self-employed persons, or as retired from such activity. Stu-

dents and persons with sufficient means, on the other hand, were not entitled to bring their 

spouses with them back to Denmark upon stay in another EU Member State.  

As part of the political agreement on the implementation of the EU rules on free move-

ment in light of the Metock judgment
48

 it was decided to widen the personal scope of appli-

                                                      
46  A principal person is defined as an EU national who has an independent right of residence in Denmark under 

the EU rules, cf. Section 1 (1). 

47  Cf. Section 9 (1) (i) and (3) of the Aliens Act. 

48  CJEU judgment of 25 July 2008 Metock (C-127/08). The political agreement of 22 September 2008 resulted 

in Executive Order No. 984 of 2 October 2008 amending the 2008 EU Residence Order (No. 300 of 29 April 

2008). Detailed guidelines on the right to family reunification under EU law, and on the control measures 

mentioned below in Section 3, were laid down in Information to the Immigration Service about amendments 

→ 
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cation of these rules concerning third-country spouses of Danish citizens. Accordingly, the 

EU rules can now be invoked by a Danish citizen who has resided in another Member State 

as either worker, self-employed person, service provider, as a retired worker or self-

employed or service provider, or as a seconded person, student or person with sufficient 

means.
49

 As this issue was not expressly dealt with in the Metock judgment, the adjustment 

of administrative practice in this regard should probably be seen as an indirect consequence 

of the judgment, attempting to prevent further controversy over the Danish implementation 

of the EU rules pertaining to the exercise of free movement rights by citizens upon return 

from another Member State. 

Previous practice also included a requirement that the Danish citizen be economically ac-

tive upon return to Denmark, or returning to Denmark for retirement upon such activity in 

the host Member State. As a result of the CJEU judgment in Eind
50

 the Ministry of Refugee, 

Immigration and Integration Affairs adopted new guidelines according to which the return-

ing citizen will be entitled to bring the family back to Denmark even if he or she is not em-

ployed or carrying out other economic activity at the time of return from abroad.
51

 

2.  ENTRY AND RESIDENCE RIGHTS  

Texts in force 

Sections 8-12 of the EU Residence Order lay down specific rules on residence rights for 

family members of workers, self-employed persons, jobseekers, seconded persons, students, 

persons with sufficient means, and retired persons, respectively. Sections 14 and 15 provide 

for the continued right of residence for family members after the principal person’s death or 

departure, and upon dissolution of the marriage. Since 2008 the EU Residence Order also 

includes a specific provision on residence right for family members of Danish citizens, cf. 

Section 13 stating that, to the extent it follows from EU law, family members of a Danish 

citizen have a right of residence in Denmark beyond the three months period following from 

Section 2(1) and (2) of the Aliens Act. 

Detailed rules on documentation and other requirements for the issuance of registration 

certificates and residence cards have been laid down in Sections 21-29 of the EU Residence 

Order. 

While administrative fees were previously imposed on applicants for family reunification 

under the general rules of the Aliens Act, payment of such fees were not required if it would 

be incompatible with EU law, cf. Section 9 h (1) and (2) of the Aliens Act.
52

 It was made 

                                                      
of the EU Residence Order and of practice as a consequence of the Metock judgment, Ministry of Refugee, 

Immigration and Integration Affairs, 2 October 2008. 

49  Meddelelse om Udlændingeservices sagsbehandling af ansøgninger om familiesammenføring efter EU-

reglerne, hvor referencen er dansk statsborger (‘Information on the processing of applications for family re-

unification under the EU rules where the principal person is a Danish citizen’), Danish Immigration Service, 

Family Reunification Information No. 5/11, 11 October 2011, para. 4.1.2. See also official information from 

the Ministry of Justice and the Danish Immigration Service: http://www.nyidanmark.dk/en-

us/coming_to_dk/eu_and_nordic_citizens/eu-eea_citizens/family_reunification_in_denmark (family mem-

bers of EU citizens in general) and www.nyidanmark.dk/en-

us/coming_to_dk/familyreunification/family_reunification_under_eu-law   (family members of Danish citi-

zens), accessed 25 June 2012. 

50  CJEU judgment of 11 December 2007 Eind (C-291/05). 

51  Press release of 15 January 2008 from the Ministry of Refugee, Immigration and Integration Affairs. 

52  Act No. 1604 of 22 December 2010 amending the Aliens Act. The fees for applications for family reunifica-

tion were abolished by Act No. 418 of 12 May 2012 amending the Aliens Act, taking effect 15 May 2012. 

http://www.nyidanmark.dk/en-us/coming_to_dk/eu_and_nordic_citizens/eu-eea_citizens/family_reunification_in_denmark
http://www.nyidanmark.dk/en-us/coming_to_dk/eu_and_nordic_citizens/eu-eea_citizens/family_reunification_in_denmark
http://www.nyidanmark.dk/en-us/coming_to_dk/familyreunification/family_reunification_under_eu-law
http://www.nyidanmark.dk/en-us/coming_to_dk/familyreunification/family_reunification_under_eu-law
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clear in the preparatory remarks that this implied a general exemption of EU citizens and 

other persons enjoying free movement rights, including EEA and Swiss citizens as well as 

Turkish citizens falling within the scope of Decision No. 1/80 of the EU-Turkey Association 

Council.
53

 

3.  IMPLICATIONS OF THE METOCK JUDGMENT 

As a result of the CJEU judgment in Metock,
54

 the requirement of previous lawful residence 

in an EU/EEA Member State was abolished. Instead, various measures were taken in order 

to prevent abuse of the EU rules on residence rights, in particular those concerning family 

members. This decision was implemented by the amendment of the EU Residence Order, 

inserting provisions on the refusal of registration certificates and residence cards on grounds 

of public policy, public security or public health, or in case of abuse of rights or fraud (Sec-

tion 22 (5), Section 23 (2), and Section 26 (1) and (3)). 

Furthermore, it has become a precondition for the issuance of the family member’s regis-

tration certificate or residence card that both spouses or partners declare that the purpose of 

contracting the marriage or the partnership or establishing cohabitation was not solely to 

obtain a separate basis of residence for the person applying for the residence document (Sec-

tion 23 (1) and Section 26 (2), respectively).  

A declaration is also required from the principal person that he or she has established 

genuine and effective residence in Denmark. If there are reasons to assume abuse of rights, 

evidence of genuine and effective residence must be submitted by the principal person (Sec-

tion 23 (1) in fine and Section 26 (2) in fine); see further on documentation requirements 

below Section 4. 

4.  ABUSE OF RIGHTS, I.E. MARRIAGES OF CONVENIENCE AND FRAUD 

As a particular measure to prevent abuse by Danish citizens upon return from another Mem-

ber State, it is stipulated in administrative guidelines that the principal person applying for 

registration certificate or residence card for family members must solemnly declare to have 

established genuine and effective residence in the host country. If there are reasons to assume 

that this is or was not the case, the Danish citizen is required to submit evidence of the resi-

dence established in the other Member State. A non-exhaustive list of possible documenta-

tion has been laid down in administrative guidelines, according to which the evidence will 

have to be assessed on an individual basis. In principle, therefore, the documentation re-

quirement should not become unreasonable or insurmountable.
55

  

In practice, however, the Danish Immigration Service appears to occasionally request 

certain forms of documentation that it may be difficult or even impossible for the principal 

person to deliver retroactively, such as evidence of the purchase of daily necessities in the 

                                                      
53  Bill No. 66/2010-11, general remarks para. 2.6. 

54  CJEU judgment of 25 July 2008 Metock (C-127/08). See above Section 1 on further consequences of the 

judgment. 

55  Information on the processing of applications for family reunification under the EU rules where the princi-

pal person is a Danish citizen, Danish Immigration Service, Family Reunification Information No. 5/11, 11 

October 2011, para. 4.1.4. 
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host country.
56

 Even while this may ultimately not be a strictly required means of evidence in 

order to have the family member’s registration certificate or residence card issued, it may 

nonetheless bring applicants under the impression that the requested forms of documentation 

are necessary.  

This is likely to cause particular problems if the period of residence in another Member 

State dates several years back, and the relevant documentation may therefore no longer be 

available.
57

 Such problems occurred in some cases where the retroactive assessment of resi-

dence in the host country was pending as a result of the widening of the personal scope of 

application of the EU rules concerning third-country spouses that was part of the implemen-

tation of the Metock judgment in 2008, as mentioned above in Section 1. Thus, Danish citi-

zens who were precluded from obtaining residence for their family members upon return 

from another Member State under previous administrative practices in possible violation of 

EU law, may have had difficulties in providing sufficient evidence if they managed to get 

their cases reopened in accordance with the adjusted practice. To some extent, therefore, the 

documentation requirement may have been an indirect obstacle to the realisation of residence 

rights under EU law. 

While this can be considered a transitory problem due to the adjustment of administrative 

practices described above, a recent case may indicate a new, and potentially drastic, strategy 

to tighten the controls exercised in order to prevent – or perhaps rather deter – abuse by Dan-

ish citizens attempting to secure residence for their family members upon return from an-

other Member State. In connection with a decision to refuse an application for residence to 

the third-country spouse of a Danish citizen who claimed to have been living and working in 

Sweden, the Danish Immigration Service not only set aside the information provided by the 

applicant and his Danish spouse as insufficient to provide the necessary evidence for the 

spouse’s previous genuine and effective residence in Sweden in the relevant period. At the 

same time the Immigration Service reported the applicant’s Danish spouse to the police, 

requesting a criminal investigation of the spouse’s submission of information to support the 

application.
58

 The report was submitted to the police notwithstanding the fact that the deci-

sion was not final as it could be, and in fact was, appealed to the Ministry of Justice. The 

Ministry’s decision on the appeal, as well as the outcome of the police investigation, is not 

yet known. 

In addition to the aforementioned measures taken in connection with the implementation 

of the Metock judgment in order to prevent abuse of the EU rules on residence rights, in par-

ticular those concerning third-country family members of Danish citizens returning from 

another Member State, a system of random checks was set up by the Ministry of Refugee, 

Immigration and Integration Affairs in order to scrutinise cases in which family members 

had applied for residence under the EU rules. According to the political agreement on the 

State budget for 2010, the number of such cases undergoing particularly thorough control – 

                                                      
56  Letters of 21 April 2010, 4 June 2010 and 10 June 2011 from the Danish Immigration Service to the third-

country spouses of Danish citizens, resident or ex- resident in Sweden. Such a requirement could potentially 

raise further issues concerning the free movement of goods between the host country and the Member State 

in which the citizen is working, as well as issues concerning the protection of privacy. 

57  Examples of this are letters of 4 June 2010 and of 1 July 2011 from the Danish Immigration Service to the 

third-country spouses of Danish citizens who claim residence in Sweden in 2002- 2004 and in 2004-2006, 

respectively, as a basis for the spouses’ residence right upon return to Denmark. 

58  Letter of 23 March 2012 from the Danish Immigration Service, including copy of the letter reporting the 

applicant’s spouse to the police. 
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probably subsequent to the initial decision – was to be increased from 25 % to 50 %.
59

 This 

control system has been significantly modified as part of an agreement between the new 

Government, the Liberal Alliance and the Red-Green Alliance.
60

 

5.  ACCESS TO WORK 

Texts in force 

According to Section 14 (1) (ii) of the Aliens Act, aliens who are encompassed by the EU 

free movement rules, as described in Sections 2 and 6 of the Aliens Act, are exempt from the 

requirement of a work permit. This exemption did not apply to EU-10 workers falling under 

the transitional rules, but it is applicable to all EU workers since the abolishment of these 

rules as of 1 May 2009 (see Chapter VII). Similarly, Section 18 of the EU Residence Order 

exempts from the requirement to hold a work permit all persons who have the right of resi-

dence under the EU Residence Order.
 
 

6.  THE SITUATION OF FAMILY MEMBERS OF JOBSEEKERS 

Texts in force 

The abovementioned rules on residence rights for family members of EU workers apply 

similarly to the family members of jobseekers, cf. Section 8 (3) of the EU Residence Order. 

The period of residence permitted for the purpose of seeking employment is normally limited 

to 6 months, but may be extended pursuant to Section 3 (4) of the EU Residence Order (see 

above Chapter I.2), and the jobseeker will be permitted to bring family members to Denmark 

for the same duration of time.  

While the personal scope of this residence right was previously limited to spouses, regis-

tered partners or regularly cohabiting partners, children below 21 years of age, and other 

dependent family members, jobseekers can now bring all the family members as defined in 

Section 2 (1) of the EU Residence Order (see above Section 1). However, as opposed to the 

close family members of workers and self-employed persons whose residence right is not 

conditional on economic sufficiency, the residence right of all family members of jobseekers 

is normally based on the condition that the jobseeker has such income or other economic 

means that he or she can provide for the family without becoming a burden to the public. 

 

                                                      
59  Finanslov 2010: Initiativer på Integrationsministeriets område, Press release from the Ministry of Refugee, 

Immigration and Integration Affairs, 12 November 2009. 

60  Press release from the Ministry of Justice, 15 November 2011, available at 

http://www.justitsministeriet.dk/pressemeddelelse+M5e922a878cf.html, accessed 26 June 2012.  

http://www.justitsministeriet.dk/pressemeddelelse+M5e922a878cf.html
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Chapter III 

Access to employment 

 

Aliens Act Section 14 (1) (ii), cf. Section 13, and EU Residence Order Section 18, exempts 

EU citizens from the requirement to have a work permit in order to take up employment in 

Denmark a requirement which is imposed on most other groups of foreigners. 

1.  ACCESS TO EMPLOYMENT IN THE PRIVATE SECTOR 

Employment under a collective agreement or on individual contract (as opposed to employ-

ment as a civil servant, see below Section 2) is not conditional on the applicant being a Dan-

ish citizen. Foreign citizens are generally free to hold such posts.
61

 

1.1.  Equal treatment in access to employment (e.g. assistance of employment agencies) 

EU/EEA citizens may register with the public job centres, make use of the facilities and re-

ceive guidance.
62

  The 91 job centers have a website: www.jobnet.dk, available for all job-

seekers and employers in Denmark.
63

 

The job centres must offer advice on: 

 the actual job opportunities in their geographical area; 

 the use of www.jobnet.dk; 

 entering CV on www.jobnet.dk; 

 the work out of job applications and/or CV; 

 work and residence permit/registration certificate, Civil Registration System number 

(CPR), tax card, public health insurance, language school and contact with the authori-

ties;   

 local, regional and national education or continuing education opportunities; and 

 the Danish job market.
64

 

 

The job centres have an international Section, EURES, being the international branch of job 

centres.
65

 EURES is the co-operation between the European Commission and the Public 

Employment Services of the EEA countries and Switzerland and other partner organizations 

(such as unions, employers’ associations and local/regional authorities) with the purpose of 

supporting the free movement of workers by facilitating information, advice and recruitment 

for citizens and companies. 

                                                      
61  For general information on the Danish labour market, see Employment in the Danish State Sector, a publica-

tion from the State Employers’ Authority, available at 

www.perst.dk/Publications/2005/Employment%20in%20the%20Danish%20State%20Sector.aspx, accessed 

on 7 June 2012. 

62  Consolidation Act No. 731 of 15 June 2010; cf. Consolidation Act No. 710 of 23 June 2011. See also 

https://www.workindenmark.dk/Find%20information/Til%20arbejdstagere/Naar%20du%20arbejder%20i%2

0Danmark/De%20danske%20jobcentre/Hvad%20du%20kan%20bruge%20dit%20lokale%20jobcenter%20ti

l%20-%20et%20overblik.aspx, accessed on 7 June 2012. 

63  https://info.jobnet.dk/om+jobnet/jobnet+in+english/. 

64  Cf. Consolidation Act No. 731 of 15 June 2010 Chapter 4 ff.  

65  Official website http://www.eures.dk/, accessed on 7 June 2012. 

http://www.perst.dk/Publications/2005/Employment%20in%20the%20Danish%20State%20Sector.aspx
https://www.workindenmark.dk/Find%20information/Til%20arbejdstagere/Naar%20du%20arbejder%20i%20Danmark/De%20danske%20jobcentre/Hvad%20du%20kan%20bruge%20dit%20lokale%20jobcenter%20til%20-%20et%20overblik.aspx
https://www.workindenmark.dk/Find%20information/Til%20arbejdstagere/Naar%20du%20arbejder%20i%20Danmark/De%20danske%20jobcentre/Hvad%20du%20kan%20bruge%20dit%20lokale%20jobcenter%20til%20-%20et%20overblik.aspx
https://www.workindenmark.dk/Find%20information/Til%20arbejdstagere/Naar%20du%20arbejder%20i%20Danmark/De%20danske%20jobcentre/Hvad%20du%20kan%20bruge%20dit%20lokale%20jobcenter%20til%20-%20et%20overblik.aspx
https://info.jobnet.dk/om+jobnet/jobnet+in+english/
http://www.eures.dk/
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Along with the centres, the website www.workindenmark.dk is available for employers 

and employees. The website offers a job bank, CV bank, information on job opportunities as 

well as information on rules for working and living in Denmark.  

In January 2011, 4 international ‘Citizen Service Centers’ were established in 4 main cit-

ies in Denmark (Aalborg, Aarhus, Copenhagen and Odense). The aim of the centers is ap-

parently to make it as easy as possible for foreign employees or job seekers and Danish em-

ployers to contact the Danish authorities. Consequently, the centres offer help with paper-

work, such as issuance of registration certificates etc., guidance on job seeking, Danish 

courses etc. and information on living and working conditions etc. in Denmark. Thus, all the 

authorities a foreign employee typically need to contact are represented at the International 

Citizen Service. The authorities represented comprise the Danish Tax and Customs Admini-

stration (SKAT), the Danish Immigration Service, Workindenmark and the municipalities.
66

 

1.2.  Language requirements 

Texts in force 

Concerning equal treatment in access to employment, the central piece of legislation is For-

skelsbehandlingsloven (‘Act on Prohibition against Discrimination on the Labour Market’).
67

  

The Act covers the activities/behaviour of any employer, anyone who runs guidance and 

educational activities, anyone deciding on the access to exercise self-employed activity and 

anyone who decides on the membership of and participation in organizations for employers 

or employees. The Act applies in recruitment, dismissal, relocation and promotion of em-

ployees and further applies on conditions of salary and work, vocational guidance, voca-

tional education, further education and re-education, cf. Section 2 and 3.
68

 The Act prohibits 

direct and indirect discrimination, harassment, instructions on differential treatment and 

reprisals on grounds of race, colour, religion or belief, political opinion, sexual orientation, 

age, handicap or national, social or ethnic origin. Certain exceptions apply in more speci-

fied circumstances.
69

  

Language requirements may constitute indirect discrimination on grounds of ethnic ori-

gin in situations where an employer imposes a language requirement which is not rea-

soned/objectively justifiable, is disproportionate and without relevance for the maintenance 

of the job in question. Hence, the Board of Equal Treatment (dealing with cases on direct 

and indirect discrimination inside and outside the labour market)
70

 has in various cases de-

                                                      
66  Official website http://www.icitizen.dk/, accessed on 7 June 2012. 

67  Consolidation Act No. 1349 of 16 December 2008.  

68  The National Labour Market Authority, which is an authority under the Ministry of Employment, issued a 

circular to the Act on Prohibition against Discrimination on the Labour Market: Circular No. 60339 of 29 

October 1998. The Circular concerns employment agencies and their dealing with employers and ethnic mi-

norities. According to the Circular para. III.B, a language requirement is formally a neutral requirement. 

However, in situations where an employer imposes a language requirement which is not reasoned/objectively 

justifiable, a language requirement may constitute indirect discrimination. This will be the case if the re-

quirement to the person’s ability to speak or write Danish is disproportionate and without relevance for the 

maintenance of the job in question. In general, qualification requirements have to be justified by considera-

tions of satisfactory maintenance of the job in question according to the Circular. 

69  The Act transposes parts of Directive 2000/43/EC on equal treatment of all regardless of race or ethnic origin 

into Danish law and Directive 2000/78/EC establishing a general framework for equal treatment in employ-

ment and occupation; cf. Act No. 253 of 7 April 2004 and Act No. 1417 of 22 December 2004 amending Act 

No. 459 of 12 June 1996. 

70  Official website http://www.ligebehandlingsnaevnet.dk/, accessed on 11 June 2012. 

http://www.workindenmark.dk/
http://www.icitizen.dk/
http://www.ligebehandlingsnaevnet.dk/
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cided on the compatibility of language requirements with the Act, as described in last year’s 

report.  

Miscellaneous (administrative practices, circulars etc.) 

On 23 May 2012, the Danish Broadcasting Corporation (DR) published an article stating that 

the police of North Zealand warns persons of concluding agreements with English speaking 

workers who ring the door bells of private homes to offer their services. According to the 

article, the press coordinator of the police states that the police has seen many examples of 

the work becoming more expensive than agreed upon. Further, the work often was per-

formed as badly, requiring the work to be completely redone. In addition, the press coordina-

tor of the police is cited for stating that the English speaking workers are not registered for 

VAT and work illegally.
71

 

While acknowledging the Danish police’s efforts to protect Danish interests as well as 

the police’s insight into actual issues, such general warning against English speaking work-

ers, as well as a statement on such workers performing illegal work and not being registered 

for VAT, seems to be of a rather unfortunate nature as well as having the potential effect of 

precluding their access to the Danish labour market.  The article may be viewed in light of 

the proposal of 25 April 2012 to amend the Tax Assessment Act and various other acts, aim-

ing at enhancing the efforts against moonlighting, illegal work, social fraud and social dump-

ing, as described above Chapter I.3, and in light of the agreement on 20 February 2012 con-

cluded between the Police and the Danish Working Environment Authority together with the 

Danish Tax Authority, enhancing the efforts against ‘illegal work (social dumping)’; please 

see Chapter IV.1 below. 

2.  ACCESS TO EMPLOYMENT IN THE PUBLIC SECTOR 

Public employers in particular have a special obligation to ensure equality for all employees 

regardless of gender, religion, ethnic origin etc.
72

 as stated in Samarbejdsaftalen (‘Co-

operative Agreement’), Section 5 (3), which is an agreement on co-operation and co-

operation committees in the State’s companies and institutions.
73

 Apart from the legislation 

on prohibition of differential treatment on specific grounds, a public employer is subject to 

administrative law, the principle of equality (‘lighedsgrundsætning’), the principle of legality 

(‘legalitetsprincippet’) and the rule on instruction (‘instruktionsreglen’). 

2.1.  Nationality conditions for access to positions in the public sector 

Laws 

Pursuant to Grundloven (‘Constitutional Act’) Section 27 (1), Danish nationality is a prereq-

uisite for employment as a civil servant.
74

  This is modified, however, by the fact that foreign 

citizens can be employed on conditions similar to those of civil servants in positions where 

                                                      
71  Available at http://www.dr.dk/Nyheder/Indland/2012/05/23/0523101114.htm#, accessed on 7 June 2012. No 

official press-release seems to have been issued by the police on this.  

72  Personaleadministrativ Vejledning (‘Guidance on Personnel Administration’) para. 15.2.2.10, December 

2011, issued by the previous State Employers’ Authority, now the Agency for the Modernisation of Public 

Administration, an agency within the Ministry of Finance, to public employers.  

73  Circular No. 9203 of 7 June 2011. 

74  Constitutional Act No. 169 of 5 June 1953. 

http://www.dr.dk/Nyheder/Indland/2012/05/23/0523101114.htm
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persons with Danish nationality are employed as civil servants. A rule on this is inserted in 

Tjenestemandsloven (‘Act on Civil Servants’)
75

 and Tjenestemandspensionsloven (‘Act on 

Civil Servants' Pension’),
76

 and reference is made to this rule and its connection with Art. 45 

TFEU in the Guidance on Personnel Administration.
77

 

Circulars 

Ansættelsesformcirkulæret (‘Circular on Employment Form’)
78

 specifies the special positions 

where appointments as civil servants are confined. If the position is not governed by the 

Circular, the employment is not comprised by the rules on civil servants, and aliens are free 

to hold such posts on terms similar to those of Danish citizens. 

Pursuant to the Guidance on Personnel Administration, the right to be employed on 

terms similar to that of civil servants is limited by restrictions justified by considerations of 

public order, public security and public health. Moreover, the job advertisement may not 

impose a requirement of Danish citizenship in a manner discouraging EAA citizens from 

applying for the position, unless the position is comprised by restrictions justified by regard 

for public order, public security and public health. The Guidance further states that the rules 

on free movement do not apply to positions in the public sector. Further, the case law from 

the CJEU determines that Art. 45 (4) applies only to posts involving exercise of public au-

thority and responsibility for handling the general interests of the State or of other public 

authorities. Moreover, these criteria must be assessed on a case-by-case basis, taking into 

account the tasks and responsibilities covered by the post in question.
79

 

2.2.  Language requirements 

Laws 

Concerning equal treatment in access to employment, the central piece of legislation is the 

Act on Prohibition against Discrimination on the Labour Market. The Act covers the activi-

ties/behaviour of any employer, anyone who runs guidance and educational activities, any-

one deciding on the access to exercise self-employed activity and anyone who decides on the 

membership of and participation in organizations for employers or employees. The Act ap-

plies in recruitment, dismissal, relocation and promotion of employees and further applies on 

conditions of salary and work, vocational guidance, vocational education, further education 

and re-education, cf. Section 2 and 3. 

The Act prohibits direct and indirect discrimination, harassment, instructions on differ-

ential treatment and reprisals on grounds of race, colour, religion or belief, political opinion, 

sexual orientation, age, handicap or national, social or ethnic origin. Certain exceptions 

apply in more specified circumstances.  

Language requirements may constitute indirect discrimination on grounds of ethnic ori-

gin in situations where an employer imposes a language requirement which is not rea-

soned/objectively justifiable, is disproportionate and without relevance for the maintenance 

of the job in question. Hence, the Board of Equal Treatment (dealing with cases on direct 

and indirect discrimination inside and outside the labour market) has in various cases de-

                                                      
75  Consolidation Act No. 488 of 5 May 2010, Section 58 c. 

76  Consolidation Act No. 489 of 6 May 2010, Section 19 (1). 

77  Paras. 15.2.2.2 and 15.2.2.4. 

78  Circular 210 of 11 December 2000. 

79  Paras. 15.2.1.4 and 15.2.2.4.  
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cided on the compatibility of language requirements with the Act, as described in last year’s 

report.  

2.3.  Recognition of professional experience for access to the public sector 

Circulars 

Pursuant to the Guidance on Personnel Administration, the right to be employed on terms 

similar to that of civil servants is limited by restrictions justified by considerations of public 

order, public security and public health. Moreover, the job advertisement may not impose a 

requirement of Danish citizenship in a manner discouraging EAA citizens from applying for 

the position, unless the position is comprised by restrictions justified by regard for public 

order, public security and public health. The Guidance further stipulates that the rules on free 

movement do not apply to positions in the public sector. Further, the case law from the 

CJEU determines that Art. 45 (4) applies only to posts involving exercise of public authority 

and responsibility for handling the general interests of the State or of other public authorities. 

Moreover, these criteria must be assessed on a case-by-case basis, taking into account the 

tasks and responsibilities covered by the post in question.
80

 

In a paragraph of the Guidance on Personnel Administration on salary seniority it is ex-

pressly stated that previous employment in other Member States shall be taken into account 

to the same extent as had it been employment in Denmark.
81

 This applies to Danish citizens 

and other EU/EEA citizens alike. A comparison of previous employment must thus be per-

formed on an objective and non-discriminatory basis. In the guidelines reference is made to 

the principle on non-discrimination, the jurisprudence of the CJEU and the Communication 

from the Commission of December 2002.
82

 

3.  OTHER ASPECTS OF ACCESS TO EMPLOYMENT 

Danish courses 

Pertaining to language courses and introductory courses, Lov om danskuddannelse til voksne 

udlændinge m.fl. (‘Act on Danish Courses for Adult Aliens et al.’)
83

 and Integrationsloven 

(‘Act on Integration’)
84

 were amended in 2011 to ensure compatibility with Directive 

2004/38/EC Art. 25, as described in last year’s report.
85

 Also, in 2010, the Act on Integration 

was amended to comprise also EU citizens and their family members.
86

 To this status, no 

amendments were made in 2011-2012.  

Pursuant to the Act on Danish Courses for Adult Aliens et al. and the corresponding Ex-

ecutive Order, adult aliens with regular residence pursuant to the EU rules on free movement 

                                                      
80  Paras. 15.2.1.4 and 15.2.2.4.  

81  Para. 16.2.3.2. 

82  Free movement of workers – achieving the full benefits and potential, Communication from the Commission, 

11 December 2002 (COM (2002) 694). 

83  Consolidation Act No. 1010 of 16 August 2010. 

84  Consolidation Act No. 1062 of 20 August 2010. 

85  By Act No. 462 of 18 May 2011. 

86  By Act No. 571 of 31 May 2010. 
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and with residence in the municipality may receive education by attending Danish courses 

etc. provided by the municipality,
87

  

EU/EEA frontier workers are entitled to attend Danish courses on terms equal to those 

issued with a residence permit and residing in Denmark.
88

 Danish courses are cost-free for 

all aliens comprised by the Act.
89

 

Further, a free vocational offer on Danish courses on the internet (‘Online Dansk’) is 

available for aliens pursuant to Section 16a. In addition, cost-free ‘intro-Danish’, i.e. Danish 

courses aiming at the Danish labour market for aliens above 18 residing in Denmark on a 

more temporary basis with the purpose of employment or comprised by Section 2 a (frontier 

workers), is available. The offer of Intro-Danish applies to all aliens with ordinary employ-

ment, continuous lawful residence and a right to take up employment in Denmark.
90

 

Pursuant to the Act on Integration, EU citizens and their family members are comprised 

by the Act.
91

 This entails an entitlement to an introductory course offered by the municipali-

ties pursuant to the Act Chapter 4a for EU citizens and their family members residing in 

Denmark on the basis of the EU rules on free movement. The introductory course comprises 

a Danish course, a course in the Danish society, culture and history and offers aiming at em-

ployment.
92

 

Moreover, the Act on Integration provides the legal basis for the municipalities to offer 

support to companies establishing a special advice function to aliens residing on the basis of 

the EU rules on free movement (among others).
93

 

 

                                                      
87  Cf. the Act Section 2 (1) (ii), the abovementioned amendment and Executive Order No. 779 of 29 June 2011. 

See also Guidance No. 9242 of 21 June 2011, para. 2.2.1. 

88  Cf. Section 2a. The provision was adopted by Act No. 485 of 12 June 2009, described in detail in the 2009-

2010 report. See also Guidance No. 9242 of 21 June 2011, para. 2.2.5. 

89  Cf. Section 14. The provision was adopted by Act No. 485 of 12 June 2009, described in detail in the 2009-

2010 report. 

90  Cf. Section 16b, adopted by Act No. 1512 of 27 December 2009, described in detail in the 2009-2010 report. 

See also Guidance No. 9242 of 21 June 2011, para. 7. 

91  Cf. Section 2 (4) (viii). The group of people comprised by the Act on Integration was extended by Act No. 

571 of 31 May 2010, amended by Act No. 462 of 18 May 2011. 

92  Cf. Section 24c and explanatory remarks to Bill No. L 149/2010-11 of 23 February 2011, general remarks 

para. 2.6. 

93  Cf. Section 24g. 
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Chapter IV 

Equality of treatment on the basis of nationality 

 

In Denmark, the labour market is characterised by a collective bargaining model. The key 

aspect of this model is the fact that the government will intervene as little as possible in the 

relationship between employers and employees as long as the labour market parties them-

selves are able to reach agreement.
94

  

However, labour market laws do exist, and concerning equal treatment, the central piece 

of legislation is the Act on Prohibition against Discrimination on the Labour Market etc., 

dealing with discrimination on the labour market. The Act covers the activities/behaviour of 

any employer, anyone who runs guidance and educational activities, anyone deciding on the 

access to exercise self-employed activity and anyone who decides on the membership of and 

participation in organizations for employers or employees. The Act applies in recruitment, 

dismissal, relocation and promotion of employees and further applies on conditions of salary 

and work, vocational guidance, vocational education, further education and re-education, cf. 

Section 2 and 3. The Act prohibits direct and indirect discrimination, harassment, instruc-

tions on differential treatment and reprisals on grounds of race, colour, religion or belief, 

political opinion, sexual orientation, age, handicap or national, social or ethnic origin. Cer-

tain exceptions apply in more specified circumstances. 

As regards discrimination on grounds of nationality, the Act does not comprise all kinds 

of discrimination. Hence, differential treatment on the grounds of citizenship is not in itself 

comprised by the Act. However, a requirement on citizenship may be categorized as indirect 

discrimination on grounds of national or ethnic origin.
95

  

Discrimination on the grounds of nationality is not prohibited in national, Danish legisla-

tion per se, but may indirectly be prohibited on other grounds, such as race and ethnic ori-

gin.
96

 Discrimination on the grounds of nationality may thus be included in more general 

legislation on discrimination as described above and below. 

The Danish Constitutional Act Section 70 stipulates that nobody may be deprived of ac-

cess to the full enjoyment of civil and political rights or evade the fulfillment of any general 

civic duty on the grounds of his/her profession of faith or descent. 

Section 71 further stipulates that the personal liberty is inviolable and that no Danish 

citizen may be subjected to any form of imprisonment on the grounds of his/her political or 

religious convictions or his/her descent. 

Also, Straffeloven (‘Criminal Code’) Section 266b stipulates that any person who, pub-

licly or with the intention of wider dissemination, makes a statement or imparts other infor-

mation, by which a group of people is threatened, scorned or degraded on account of their 

race, colour, national or ethnic origin, religion, or sexual inclination shall be liable to a fine 

or to imprisonment.
97

 

                                                      
94  Cf. Employment in the Danish State Sector pp. 8-9. 

95  Cf. Vejledning om forskelsbehandlingsloven (‘Guidance on the Act on Prohibition against Discrimination on 

the Labour Market etc.’) Guidance No. 9237 of 6 January 2006, issued by the Ministry of Employment.  

96  Cf. White Paper No. 1422/2002 of 18 September 2002 on the implementation of the Council Directive Im-

plementing the Principle of Equal Treatment between Persons Irrespective of Racial or Ethnic Origin para. 

7.2, recommending not to include a direct prohibition on discrimination on the grounds of nationality in Dan-

ish legislation. 

97  Consolidation Act No. 1062 of 17 November 2011. 
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Further, Lov om forbud mod forskelsbehandling på grund af race m.v (‘Act on Prohibi-

tion on Differential Treatment on the Grounds of Race etc.’) prohibits differential treatment 

performed by persons within commercial or public businesses in serving a person or giving a 

person access to an area open to the public on the grounds of race, colour, national or ethnic 

origin, religion or sexual orientation.
98

  

Moreover, Lov om etnisk ligebehandling (‘Act on Ethnic Equal Treatment’) deals with 

public and private activities outside the labour market and lays down a prohibition against 

direct and indirect discrimination, harassment, instructions to discriminate and reprisals on 

the grounds of race or ethnic origin. Certain exceptions apply in more specified circum-

stances.
99

  

1.  WORKING CONDITIONS – DIRECT AND INDIRECT DISCRIMINATION 

To what appears to be to an increased and critical extent, foreign workers are being traded, 

forced, cheated and/or exploited in Denmark, among others through recruitment agencies or 

temporary employment agencies.
100

 According to information published by the Danish Cen-

tre against Human Trafficking, the Danish National Police states that an increased number of 

migrant workers leave poverty in their home countries to enter Denmark in the hope of a 

better life. While some migrant workers succeed in achieving their goals, others end up be-

ing severely exploited. Consequently, some of the exploited migrant workers are victims to 

human trafficking. This group of migrant workers are thus considered a vulnerable group in 

Denmark.
101

  

Enhanced efforts against illegal work and/or social dumping  

Following a political agreement on strengthening the efforts against social dumping,
102

 con-

cluded between the Government and the Red-Green Alliance regarding the Finance Act, the 

Police and the Danish Working Environment Authority together with the Danish Tax Au-

thority concluded an agreement on 20 February 2012. The agreement enhances the efforts 

against ‘illegal work (social dumping)’ and provides for a number of coordinated control 

actions to be conducted. Among other businesses, the control actions will be directed against 

the service business and the construction business in particular. The control actions will, 

however, also comprise minor construction- and plant tasks performed in residential areas as 

well as in other pertinent localities.
103

 The efforts may be viewed in light of the proposal of 

25 April 2012 to amend the Tax Assessment Act and various other acts, aiming at enhancing 

                                                      
98  Consolidation Act No. 626 of 29 September 1987. 

99  Consolidation Act No. 438 of 16 May 2012.  

100  The trade journal 3F currently runs a theme on ‘dirty cleaning’, dealing with the poor working conditions for 

Rumanian cleaners. According to this, the workers are being underpaid, forced, traded and exploited, avail-

able at http://www.fagbladet3f.dk/temaer/beskidt/, both accessed on 12 June 2012. Please see below on a re-

cently published inquiry from the Danish Centre against Human Trafficking.   

101  Cf. http://www.centermodmenneskehandel.dk/nyheder/nar-migrantarbejdere-udnyttes.  

102  In this regard, social dumping is defined as salary and working conditions for workers being unacceptable, 

when compared to the conditions applicable to Danish workers. See more below Chapter VIII.3 on the 

agreement. 

103  Cf. 

http://www.politi.dk/da/aktuelt/nyheder/Styrket+indsats+mod+ulovligt+arbejde+%28social+dumping%29.ht

m., accessed on 12 June 2012. 

http://www.fagbladet3f.dk/temaer/beskidt/
http://www.centermodmenneskehandel.dk/nyheder/nar-migrantarbejdere-udnyttes
http://www.politi.dk/da/aktuelt/nyheder/Styrket+indsats+mod+ulovligt+arbejde+%28social+dumping%29.htm
http://www.politi.dk/da/aktuelt/nyheder/Styrket+indsats+mod+ulovligt+arbejde+%28social+dumping%29.htm
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the efforts against moonlighting, illegal work, social fraud and social dumping, as described 

above Chapter I.3. 

In 2012, the Danish Working Environment Authority established a hotline on foreign 

companies. The hotline was established with the purpose of allowing anonymous reporting 

to the Authority upon suspicions on foreign companies not being registered in the Register of 

Foreign Service Providers (the RUT register), or upon potential violations of the legislation 

on working environment. In addition, the hotline may provide guidance on the rules on 

working environment and on the RUT register. Also, the reporting may be performed elec-

tronically.
104

 

Inquiry conducted by the Danish Centre against Human Trafficking  

A recently published inquiry conducted by the Danish Centre against Human Trafficking 

reveals critical instances of exploitation of workers in Denmark as well as 1 instance of hu-

man trafficking within sectors other than prostitution. 

The 3 reports concern the green sector, the cleaning business and au pairs, respectively, 

and have the main purpose of revealing the extent of human trafficking and forced labour or 

conditions similar to human trafficking among a specified group of migrant workers.
105

 The 

inquiry is based on a number of interviews conducted with minor groups of East European 

workers and workers from third countries as well as interviews conducted with selected ex-

perts. Among other things, the inquiry identified poor working and living conditions for the 

migrant workers concerned, as well as severe exploitation. 

Practice by the Board of Equal Treatment 

In 2011, the Board rules on a complaint from a Polish citizen on differential treatment on 

grounds of national origin. The complainant claimed that he did not receive salary for 1 

month due to the fact that he was Polish and thus held a weak position within the Danish 

society.
106

 

The Board stated that based on the evidence of the case, it was not possible for the Board 

to determine whether the complainant in fact did receive payment for the month concerned. 

The complainant did thus not establish circumstances substantiating that his national origin 

may have had an impact on the dispute regarding his payment. Consequently, the Board 

found that no actual circumstances were established by the complainant giving rise to assum-

ing that he was subject to differential treatment on grounds of his national origin. 

Specific issue: Working conditions in the public sector 

 Recognition of professional experience for the purpose of determining the working con-

ditions (e.g. salary; grade, career perspectives)  

                                                      
104  Cf. http://arbejdstilsynet.dk/da/arbejdsmiljoemner/andre-emner/registret-for-udenlandske-tjenesteydere-

rut/hotline-om-udenlandske-virksomheder.aspx, accessed on 20 June 2012. The identity of the informant 

must be known to the Authority but will not be known to the company in question. 

105  Menneskehandel i den grønne sektor? – En undersøgelse af migrations- og arbejdsvilkårene for migrantar-

bejdere i landbrug og gartneri i Danmark, by Anders Lisborg, 1th edition, Socialstyrelsen, 2011, and Men-

neskehandel i rengøringsbranchen? – En kvalitativ undersøgelse af migrations- og arbejdsvilkårene for en 

gruppe migrantarbejdere i Danmark, by Trine Mygind Korsby, 1st edition, Socialstyrelsen, 2011, and Au 

pair og menneskehandlet? – Rekruttering, ophold i Danmark og drømme om fremtiden, Trine Mygind 

Korsby, 1st edition, Socialstyrelsen, 2010. 

106  Ruling No. 44/2011 of 18 March 2011. 

http://arbejdstilsynet.dk/da/arbejdsmiljoemner/andre-emner/registret-for-udenlandske-tjenesteydere-rut/hotline-om-udenlandske-virksomheder.aspx
http://arbejdstilsynet.dk/da/arbejdsmiljoemner/andre-emner/registret-for-udenlandske-tjenesteydere-rut/hotline-om-udenlandske-virksomheder.aspx
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 Taking into account of diplomas for determining working conditions (salary, grade, ca-

reer perspectives etc) 

 Equal treatment in relation to issues like civil servant status, trade union rights etc.  

Texts in force 

Laws 

Pursuant to Constitutional Act Section 27 (1), Danish nationality is a prerequisite for em-

ployment as a civil servant.  This is modified, however, by the fact that foreign citizens can 

be employed on conditions similar to those of civil servants in positions where persons with 

Danish nationality are employed as civil servants. A rule on this is inserted in Act on Civil 

Servants and Act on Civil Servants' Pension, and reference is made to this rule and its con-

nection with Art. 45 TFEU in the Guidance on Personnel Administration.
107

 

Circulars 

Circular on Employment Form specifies the special positions where appointments as civil 

servants are confined. If the position is not governed by the Circular, the employment is not 

comprised by the rules on civil servants, and aliens are free to hold such posts on terms simi-

lar to those of Danish citizens. 

Pursuant to the Guidance on Personnel Administration, the right to be employed on 

terms similar to that of civil servants is limited by restrictions justified by considerations of 

public order, public security and public health. Moreover, the job advertisement may not 

impose a requirement of Danish citizenship in a manner discouraging EAA citizens from 

applying for the position, unless the position is comprised by restrictions justified by regard 

for public order, public security and public health. The Guidance further stipulates that the 

rules on free movement do not apply to positions in the public sector. Further, the case law 

from the CJEU determines that Art. 45 (4) applies only to posts involving exercise of public 

authority and responsibility for handling the general interests of the State or of other public 

authorities. Moreover, these criteria must be assessed on a case-by-case basis, taking into 

account the tasks and responsibilities covered by the post in question.
108

 

In a paragraph in the Guidance on Personnel Administration on salary seniority, it is ex-

pressly stated that that professional experience obtained in another EU/EEA country must be 

accounted for in the same manner as had the occupation been in Denmark.
109

 This applies to 

Danish citizens and other EU/EEA citizens alike. Hence, the comparison of previous occupa-

tion must be performed on an objective and non-discriminatory basis, and without account-

ing for whether the previous employment was governed by the conditions for civil servants 

or collective agreements. In the guidelines reference is made to the principle on non-

discrimination, the jurisprudence of the CJEU and the Communication from the Commission 

of December 2002.
110

 

Lønanciennitetscirkulæret (‘Circular on Salary Seniority’) lays down the detailed rules 

on determination of advantages.
111

 

                                                      
107  Paras. 15.2.2.2 and 15.2.2.4. 

108  Paras. 15.2.1.4 and 15.2.2.4.  

109  Para. 16.2.3.2. 

110  Free movement of workers – achieving the full benefits and potential, Communication from the Commission, 

11 December 2002 (COM (2002) 694). 

111  Circular No. 6633 of 16 July 1987. 
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Regarding grade (i.e. loyalty), Cirkulære om jubilæumsgratiale til ansatte i staten (‘Cir-

cular on Grade for Employees in the State’) stipulates that  a special bonus is paid by the 

employing authority to employees being employed within the State for 25, 40 or 50 years. 

The Circular further stipulates that within the seniority, employment within the State and the 

National Church is included. Further, employment in the public school prior to 1 April 1993 

is counted in. In addition, the Circular stipulates that employment in independent institutions 

after 1 April 2011 is included to the extent the person concerned has been comprised by the 

Ministry of Finance’s competence to determine or agree on salary and working conditions.
112

 

Practice by the Board of Equal Treatment 

Criteria for issuance of taxi licenses – requirements on substantiated vocational train-

ing/education 

In 2011, the Board of Equal Treatment ruled on 2 complaints regarding requirements on 

substantiated vocational education imposed on taxi drivers applying for taxi licenses by a 

municipal authority which administered tasks pursuant to the legislation on taxis.
113

 Both 

complainants were of a different ethnic origin than Danish.  

The background for the cases was the fact that in October 2012, the municipal authority 

adopted new rules governing the criteria to be emphasised upon the decisions on issuance of 

taxi licenses. According to these rules, one of the relevant criteria was substantiated educa-

tions.  

The Board ruled that the adoption of the criterion on substantiated vocational education 

may imply indirect discrimination as drivers of Danish origin in general have a higher educa-

tional level than drivers of a different ethnic origin than Danish. The criterion was thus suit-

able of placing drivers of a different ethnic origin in a situation worse than ethnic Danish 

drivers. 

The Board found that the municipal authority did not satisfy the burden of proof for the dif-

ferential treatment to be objectively founded in a reasoned purpose and for the means to be 

suitable and necessary. 

The adoption of such criterion was thus found to be in violation of the Act on Prohibition 

against Discrimination on the Labour Market. 

Recognition of foreign qualifications – requirements on authorized translation of German 

diplomas 

Back in 2010, the Board of Equal Treatment ruled on 2 complaints regarding requirements 

on authorized translation of German diplomas imposed by a municipality and a hospital as 

employers in relation with the employees’ applications on issuance of authorisations as 

health care assistants.
114

 In one of the cases, the complainant appears to be a Danish citizen 

who holds a Danish as well as a German health care education after working in Germany for 

a number of years. In the other case, the complainant is a German citizen with a German 

health care education. 

Upon the introduction of the new social and health care educations, the complainants ap-

plied for approval as Danish health care assistants (SOSU-assistants) in 2004 and 2005, re-

spectively. In both cases, the then Center for Evaluation of Foreign Educations – the now 

                                                      
112  Circular No. 9111 of 15 April 2011. 

113  Rulings No. 140/2011 and 141/2011 of 30 September 2011. 

114  Rulings No. 74/2010 and 75/2010 of 17 September 2010. 
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Danish Agency for Universities and Internationalisation – in its assessments found that the 

German education was comparable to a Danish health care education in level. Both com-

plainants were employed as health care assistants.  

Upon the adoption of the requirement on authorisation of SOSU-assistants, both com-

plainants applied for authorisation in 2008 and 2009, respectively. In the case concerning the 

German citizen, the hospital first refused to process her application as she did not forward all 

necessary documents, according to the hospital. Subsequently, the complainant hired an 

authorised translator to translate her diploma; a translation for which she paid DKK 10,625. 

Following this, the hospital confirmed receipt of all necessary documents.  

In the case allegedly concerning a Danish citizen, the municipality refused to process the 

complainant’s application due to her German diplomas. The municipality required author-

ized translation of her German diplomas. From a guidance on application, it appeared that 

documents in English, Swedish and Norwegian did not require translation. Documents in all 

other languages, however, required translation by an authorised translator. 

Both complainants claimed that the requirement on authorised translation was not rea-

sonable. They further claimed that requiring authorised translation of foreign diplomas from 

some EU countries constituted differential treatment on grounds of nationality and caused 

unequal access to the Danish labour market. In addition, the complainants stated that practice 

must be regarded in light of facilitating the access to the labour market for EU citizens who 

are workers. 

In both cases, the Board of Equal Treatment ruled that as it appeared from the specific 

case that the complainant had the conception that the requirement on authorised translation 

of the German diplomas was in violation of the EU rules on free movement of workers, the 

Board found that it was not able to process the case. The reasoning behind this was the fact 

that while the Board was competent to process complaints regarding differential treatment on 

grounds of gender, race, colour, religion or belief, political opinion, sexual orientation, age, 

handicap or national, social or ethnic origin, the EU rules on free movement of workers were 

not comprised by the competence of the Board. 

When recalling the requirement on ex officio application of certain EU law imposed on 

national authorities, the ruling of the Board seems rather problematic.  

2.  SOCIAL AND TAX ADVANTAGES  

2.1.  General situation as laid down in Art. 7 (2) Regulation 492/11 

Tax deduction for assistance in the home 

By Act No. 572 of 7 June 2011, a tax deduction for expenses to salary paid for assistance in 

the home was adopted. The relevant provisions entered into force on 1 June 2011.
115

  

Among other things, the tax deduction is conditional on the business performing the 

work being registered for VAT in Denmark and also that the person performing certain tasks 

such as cleaning and gardening is subject to unlimited tax liability in Denmark.
116

 

With the purpose of allowing frontier workers the access to tax deduction, an exception 

applicable to frontier workers paying for assistance was adopted during the processing of the 

                                                      
115  Cf. also Executive Order No. 240 of 15 March 2012 laying down more specified requirements of the scheme. 

116  Tax Assessment Act Section 8V (2) (3). 
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Act.
117

 Pursuant to this, the above mentioned requirements are met when the work is per-

formed by a business registered for VAT in another EU/EEA country and also when the 

person performing certain jobs is subject to unlimited tax liability in another EU/EEA coun-

try. 

Apart from the exemption concerning frontier workers, the Bill is claimed to have no 

implications in terms of EU law.
118

 Given the differential fiscal treatment of salary paid for 

assistance, raising issues on obstacles to free movement under Art. 45 as well as Art. 56 

TFEU, this seems to be a rather questionable assumption.
119

 

According to the new Danish Government’s Government Platform p. 12, this experimen-

tal scheme which was supposed to apply until 2013 is to be abolished from 31 December 

2011. Instead, a pool of subsidies for energy renovation will be introduced on 1 January 

2012. However, whilst adjusting the scheme, the Danish Government decided to maintain 

the scheme for 2012 until the entry into force of the pool of subsidies for energy renovation 

on 1 January 2013.
120

 

Residence/employment requirement for receiving child benefit allowance and child benefits 

By Act No. 1609 of 22 December 2010, the accumulation principle was introduced in rela-

tion to child and young benefit allowance and child benefits. Consequently, a requirement on 

residence or employment for 2 years in Denmark within the past 10 years in order to receive 

full benefits is imposed on all beneficiaries of child benefit allowance and child benefits 

pursuant to Lov om børne- og ungeydelse (‘Act on Child- and Young Benefit Allowance’)
121

 

and Lov om børnetilskud og forskudsvis udbetaling af børnebidrag (‘Act on Child Benefit 

and Advance Payment of Child Support’).
122

 A proportionate part of the benefits may be paid 

under more specified circumstances when the residence/employment requirement is not 

met.
123

 

In the explanatory remarks to the amending Bill, it is noted that imposing a residence 

criterion constitutes indirect discrimination pursuant to EU law. Thus, the residence re-

quirement is incompatible with inter alia TFEU Art. 45, unless the requirement is substanti-

ated by compelling general considerations and is proportional. Referring in general terms to 

practice from the CJEU on EU citizens’ access to social benefits and the CJEU’s acknowl-

edgment of requirements on a certain degree of affiliation to the Member State, the Govern-

ment finds that the introduction of the accumulation principle is substantiated by compelling 

general considerations and is proportional.
124

 

                                                      
117  Kildeskatteloven (‘Danish Withholding Tax Act’), Consolidation Act No. 1403 of 7 December 2010 Section 

5B (1) (1). 

118  Explanatory remarks to Bill No. L  208/2010-11 of 19 May 2011. 

119  Cf. also ’Fradrag for rengøringshjælp m.v. i hjemmet: sker der en EU-stridig forskelsbehandling af uden-

landske tjenesteydere?’ By Niels Gade-Jacobsen and Peter Nørgaard in Tidsskrift for Skatter og Afgifter 7/9 

2011, TfS 2011, 702, finding Section 8V (2) (3) to be in contravention of EU rules on free movement; more 

specifically TFEU Art. 56. 

120  By Act No. 1382 of 28 December 2011, cf. explanatory remarks to Bill No. L 31/2011-12 of 21 November 

2011, general remarks para. 2.5 and 3.5 and specific remarks para. 1.5. 

121  Consolidation Act No. 964 of 19 September 2011 Section 2 (1) (7). 

122  Consolidation Act No. 439 of 14 May 2009 and amending Act No. 1609 of 22 December 2010 - Section 5a 

(1). 

123  A report issued by the Ministry of Employment in 2011 deals with the possible application of an accumula-

tion principle in relation to the reception of app. 30 Danish welfare benefits: Rapport om Optjeningsprincip-

per i forhold til danske velfærdsydelser by Udvalg om Udlændinges ret til velfærdsydelser, March 2011. In 

Chapter 3, the report accounts for EU law. 

124  Bill No. L 79/2010-11 of 17 November 2010, general remarks para. 11. 
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While no specific CJEU judgments are mentioned in the Bill as a justification of the 

adoption of the residence/employment criterion, the Ministry of Taxation in its replies to 

questions from members of the Danish Parliament refers to Förster (C-158/07) and Bidar 

(C-209/03) on students’ access to study grants.
125

  Given the special treatment of study grants 

within EU law as well as CJEU practice on access to social advantages - in particular for 

migrant workers, cf. Regulation 492/11 Art. 7 (2),
126

 it seems to be a rather questionable 

assumption that CJEU practice allowing for residence requirements in relation to study 

grants is applicable on the granting of child benefit allowance and child benefits. The con-

formity of the residence/employment criterion with case law of the CJEU is thus question-

able.  

With specified exceptions, the Act entered into force on 1 January 2011. 

Social assistance to Danish citizens upon return from another Member State 

Until 1 January 2012, Section 11 (3) of the Act on Active Social Policy 
127

 made it a condi-

tion for the payment of full social assistance (‘kontanthjælp’) that the recipient has resided in 

Denmark during a total period of 7 years within the past 8 years. If this requirement was not 

fulfilled, the significantly lower amount of the so-called starting assistance (‘starthjælp’) 

will be paid out instead. The provisions on starting assistance and the residence requirement 

for entitlement to full social assistance were adopted in 2002.
128

 The purpose of the residence 

requirement and the reduced assistance that followed from non-compliance, as officially 

stated in the preparatory works of the legislation, was to create stronger incentives for refu-

gees and immigrants to seek employment and become self-sufficient as an alternative to 

receiving social benefits.
129

 From the political background and the legislative context it could 

be assumed that an additional, yet only implicit, purpose was to make it less attractive for 

third-country citizens to come to Denmark and apply for asylum or other kinds of residence 

permit.
130

  

It was not intended to make the residence requirement an obstacle to the free movement 

of EU citizens, as demonstrated by Section 11 (6) of the Act on Active Social Policy, accord-

ing to which the requirement of 7 years of residence in Denmark did not apply to EU/EEA 

citizens insofar as they were entitled to cash benefits under EU law. The somewhat unclear 

scope of this exemption was clarified in the explanatory memorandum. Reference was here 

made to Regulation No. 1612/68 and the EEA Agreement, and the CJEU caselaw according 

similar rights to self-employed persons as to workers under these instruments. It was further 

explained that the requirement of 7 years of residence therefore did not apply to workers and 

self-employed persons, nor to Danish citizens comprised by Regulation No. 1612/68, such as 

Danish citizens having resided as workers in another EU/EEA country.
131

 Against this back-

                                                      
125  Questions 4-7, available at 

http://www.ft.dk/dokumenter/tingdok.aspx?/samling/20101/lovforslag/L79/spm.htm#dok, accessed on 13 

June 2012.  

126  Such as Collins (C-138/02), Franca Ninni-Orasche (C-413/01), Commission v. Luxembourg (C-111/91 and 

C-299/01), and Commission v. Belgium (C-469/02). 

127  Consolidation Act No. 946 of 1 October 2009, presently Consolidation Act No. 190 of 24 February 2012. 

128  Act No. 361 of 6 June 2002 amending the Act on Active Social Policy and the Integration Act. 

129  Cf. Ministry of Refugee, Immigration and Integration Affairs, En ny udlændingepolitik (‘A new aliens pol-

icy’), government policy paper 17 January 2002, pp. 6-7, and the explanatory remarks to Bill No. 126/2001-

02 (2.  Session), paras. 1 and 4.  

130  Ibid., p. 1, and explanatory remarks to Bill No. 126/2001-02 (2. Session), para. 1.  

131  Bill No. L 126/2001-02 (2. Session), general remarks para. 5.4, and specific remarks on Section 11 (4). The 

EU exemption was moved to Section 11 (6) by amending Act No. 379 of 25 April 2007. 

http://www.ft.dk/dokumenter/tingdok.aspx?/samling/20101/lovforslag/L79/spm.htm#dok
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ground, Section 11 (6) would seem to imply that Danish and other EU/EEA citizens would 

only rarely, and mainly due to residence periods outside the EU/EEA Member States, be 

referred to the starting assistance as a result of non-compliance with the residence require-

ment. 

As described in previous reports, decisions from the National Social Appeals Board 

(‘Ankestyrelsen’) created doubts about the scope of this EU exemption, in particular regard-

ing Danish citizens who had resided under the EU rules in another Member State and then 

moved back to Denmark. While the interpretation adopted by the Appeals Board was proba-

bly at variance with the legislative intentions behind the EU exemption in the Act on Active 

Social Policy, it also seemed unsustainable under EU law at least since the Eind judgment 

which established that upholding EU rights upon return to the country of origin is not con-

tingent on the EU citizen’s renewed acquisition of the status of worker in that country.
132

  

Furthermore, the Appeals Board does not appear to have considered the principled issue 

of reverse discrimination as a separate problem under EU law as regards the interpretation 

and application of the aforementioned  residence requirement in Danish legislation. The Ap-

peals Board decisions also did not include any consideration of the possible impact of CJEU 

judgments in recent cases of relevance as D’Hoop, Collins, Trojani, Eind or Vatsouras and 

Koupatantze.
133

 

As the residence requirement was abolished as of 1 January 2012,
134

 the practices of the 

National Social Appeals Board shall not be described in further detail in this report. It should 

be noted, however, that the Parliamentary Ombudsman, on the basis of some complaints 

before him, in 2011 requested the Appeals Board and the Ministry of Employment to clarify 

the conformity of this practice with EU law, in particular Arts. 20 and 21 TFEU and the rele-

vant case law of the CJEU.
135

 The Ombudsman further asked the Appeals Board to explain 

the reasons for not having referred the pertinent EU law issues to the CJEU for preliminary 

ruling.
136

 By 1 June 2012, the Appeals Board and the Ministry of Employment had not yet 

provided answers to the Ombudsman.
137

 

                                                      
132  CJEU judgment of 11 December 2007 Eind (C-291/05). 

133  CJEU judgments of 11 July 2002 D’Hoop (C-224/98), 23 March 2004 Collins (C-138/02), 7 September 2004 

Trojani (C-456/02), 11 December 2007 Eind (C-291/05), and 4 June 2009 Vatsouras and Koupatantze (C-

22/08 and C-23/08). No references to these judgments are to be found in the case law database of the Na-

tional Social Appeals Board: http://www.ast.dk/afgoerelser/principafgoerelser/, accessed on 26 June 2012. 

Notably, in the Danish comments to the FMoW Report 2008-2009 (Memorandum of January 2010 from the 

Ministry of Employment, p. 4) the Appeals Board explained that “[t]he EU rulings have along with other le-

gal sources been included in the National Social Appeals Board’s assessment in relation to decisions on this 

matter” while the Appeals Board has “not – on the basis of the information in the cases – found reason to in-

volve these judgements in the grounds for the decisions”, and the Appeals Board has not in any of the pub-

lished decisions “found that there were real doubts, whether the applicants could be considered as migrant 

workers. The main issue in the decisions have been the applicants’ status as workers under Regulation 

1612/68”. This explanation, in itself raising an issue of compliance with procedural standards on reasoned 

administrative decisions, illustrates the fact that the Appeals Board has consistently and exclusively applied 

the criterion of acquired status of worker in Denmark, with little focus on the status held in the host Member 

State that may be the basis of entitlements under EU law. 

134  Act No. 1364 of 28 December 2011, amending the Act on Active Social Policy.  

135  Letters of 28 June 2011 from the Parliamentary Ombudsman to the National Social Appeals Board. 

136  Letter of 28 June 2011 from the Parliamentary Ombudsman to the National Social Appeals Board. 

137  Oral information obtained from an official  of the Ministry of Employment on 31 May 2012. 

http://www.ast.dk/afgoerelser/principafgoerelser/


 

DENMARK 

43 

 

2.2.  Specific issue: the situation of jobseekers 

According to Section 12 a of the Act on Active Social Policy,
138

 EU/EEA citizens residing in 

Denmark as first-time jobseekers on the basis of Community law, as well as persons with a 

right to stay until 3 months without administrative formalities, are entitled to no other eco-

nomic assistance than coverage of costs related to the return to their home country. This 

provision was inserted into the Act in implementation of the political agreement on access to 

the labour market following the EU enlargement in 2004.
139

 According to the available in-

formation, the National Social Appeals Board has not examined any cases concerning Sec-

tion 12 a.
140

 

Section 3 (2) of the Act on Active Social Policy makes it a precondition for entitlement to 

social assistance of longer duration – defined as more than half a year, cf. Section 3 (3) – that 

the recipient be either a Danish citizen or an EU citizen or a family member who has a right 

of residence under EU law, or have such entitlement under an international agreement.  

Provided that these provisions are administered on the basis of a correct understanding of 

the EU rules on residence right, they should not give rise to violations of Arts. 24 (2) or 27 of 

Directive 2004/38/EC or Art. 7 (2) of Regulation No. 1612/68. However, the impact of 

CJEU judgments such as Collins, Trojani, Ioannidis and Vatsouras and Koupatantze
141

 on 

the application of the Act on Active Social Policy has not yet been clarified by the National 

Social Appeals Board. In particular, the latter judgment would seem to limit the applicability 

of Section 12 a of the Act to first-time jobseekers in the strict sense of this notion (see also 

Chapter IX of this Report). 

EU-10 workers were reported to have experienced problems in a number of cases where 

they, upon dismissal from jobs in which they had been working for a longer period, applied 

for social assistance while seeking new jobs in Denmark. The social administration in some 

municipalities seem to have very precise information about EU citizens’ entitlement to social 

assistance and to administer the rules accordingly, whereas other municipalities seem to base 

their practice on an incorrect understanding of the rules, probably confusing the abovemen-

tioned provision on first-time jobseekers and the general rules concerning EU workers’ ac-

cess to social assistance on equal terms with Danish citizens. The National Directorate of 

Labour (‘Arbejdsdirektoratet’) apparently suggested patience towards the municipalities, but 

stated its preparedness to consider the need for additional guidance on the applicable law.
142

 

More general guidelines concerning the right of EU/EEA citizens to cash benefits under 

the Act on Active Social Policy were issued by the National Directorate of Labour in April 

2008.
143

 As the guidelines appear less than clear on various aspects of the law, and they do 

not take heed of the abolishment of the transitional rules concerning EU-10 workers as well 

                                                      
138  Consolidation Act No. 190 of 24 February 2012. 

139  Act No. 282 of 26 April 2004. Guidance on the new provision was issued by the National Directorate of 

Labour (‘Arbejdsdirektoratet’) in Guidelines No. 33 of 4 May 2004. The transitional arrangements as well as 

their gradual abolishment were described in previous FMoW Reports (see also Chapter VII below). 

140  Search result from the list of appeals cases examined by the National Social Appeals Board (‘Ankestyrel-

sen’), available at www.ast.dk/afgoerelser/principafgoerelser, accessed 26 June 2012. 

141  CJEU judgments of 23 March 2004 Collins (C-138/02), 7 September 2004 Trojani (C-456/02), 15 Septem-

ber 2005 Ioannidis (C-258/04), and 4 June 2009 Vatsouras and Koupatantze (C-22/08 and C-23/08). 

142  See A 4 No. 17, weekly newsletter from the Danish Confederation of Trade Unions (‘LO’), 11 May 2009. 

143  Guidelines on EU/EEA citizens’ right to social assistance and starting assistance, No. 19 of 4 April 2008, 

National Directorate of Labour. 

http://www.ast.dk/afgoerelser/principafgoerelser
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as the abolishment of the residence requirement in the Act on Active Social Policy, they 

should be expected to become updated in the near future.
144

 

 

                                                      
144  In the Danish comments to the FMoW Report 2008-2009 (Memorandum of January 2010 from the Ministry 

of Employment, p. 3) the National Labour Market Authority confirmed that the Guidelines would be updated 

in the near future. This does not appear to have occurred yet, cf. 

https://www.retsinformation.dk/Forms/R0710.aspx?id=115636, accessed 26 June 2012. 

https://www.retsinformation.dk/Forms/R0710.aspx?id=115636
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Chapter V 

Other obstacles to free movement of workers 

TAX ISSUES 

As described in last year’s report, it seems to be rather difficult for Danish citizens to be 

regarded as having given up residence in Denmark when moving to another Member State; 

in particular when being a retired person owning a summerhouse in Denmark, or when being 

a young person moving from the parents’ residence.
145

  

Pursuant to the new Danish Government’s Tax Reform, a number of initiatives targeting 

social dumping are to be expected.
146

 One of these initiatives is a tightening of the rules on 

unlimited tax liability, hence making it more difficult to avoid paying taxes in Denmark 

when interrupting the stay in Denmark to visit the home country. Another initiative is a 

tightened taxation of hiring-out of labour, making it impossible for foreign workers to be 

closely affiliated to a Danish company without having to pay Danish income tax. 

According to the Government, the purpose of these initiatives is to achieve a more fair 

competition between Danish and foreign companies and employees. Thus, the initiatives will 

hinder social dumping by limiting the possibilities of competing on tax advantages for work-

ers. 

As none of the abovementioned initiatives resulted in legal proposals yet, and as the Par-

liamentary negotiations on the Tax Reform proceed, it is currently not known if and how the 

Government’s plans will be implemented or whether the plans may or may not have implica-

tions in terms of EU free movement law. 

The concept of workers – seemingly lack of clarity on acquiring the status as a worker 

and application of guiding time-limits of minimum 10-12 weekly working hours and 10 

weeks of employment 

In November 2008, the Parliamentary Ombudsman issued a report on alleged failures by 

the Danish Immigration Service in providing adequate guidance on residence rights under 

the EU rules, in particular for third country spouses of Danish citizens, to persons affected by 

these rules and the administrative implementation thereof. The Ombudsman addressed criti-

cism towards the Immigration Service and the then Ministry of Refugee, Immigration and 

Integration Affairs, while acknowledging the efforts of these authorities to remedy the fail-

ures.
147

 

Among other things, the Ombudsman asked the Ministry to account for practice on the 

requirements on employment being real and genuine and not of a purely marginal charac-

ter. The Ministry stated that it must be based on a concrete assessment of the specific cir-

cumstances of the case in question whether an EU citizen is considered a worker. The deci-

sive question is whether the employment is real and genuine. Employment regarded as a 

marginal supplement is thus precluded from the scope of application. Consequently, it is 

usually a condition that the duration of employment is minimum 10-12 hours on a weekly 

basis. No lower limit on the duration of employment may be set. 

                                                      
145  The legal assessment on ‘residence in Denmark’ is performed pursuant to Danish Withholding Tax Act Sec-

tion 1 (1) (1), cf. also Legal Guidance 2012-1 para. C.F.1.2.3. 

146  Danmark i arbejde, Skattereform, (‘Denmark to work, Tax Reform’), May 2012, the Government, pp. 28f. 

147  Danish Ombudsman, Udlændingemyndighedernes vejledning om familiesammenføring efter EU-retten m.v., 

(‘The Immigration Authorities’ Guidance on Family Reunification pursuant to EU Law etc.’), Report 2008. 
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Vejledning til statsforvaltningerne vedr. ophold efter EU-opholdsbekendtgørelsen 

(‘Guidance on Residence under the EU Residence Order to the Regional State Administra-

tion’) accounts for various practice from the CJEU on the concept of workers (Kempf (C-

139/85), Megner og Scheffel  (C-444/93), Genc  (C-14/09) and Franca Ninni-Orasche (C-

413/01)), and states that on the basis of the judgment in Franca Ninni-Orasche (C-413/01) a 

guidance issued for the municipalities sets a time-limit for 10 weeks in relation to short-term 

employment. It is noted that the Regional State Administrations must regard this case as an 

example of a situation where employment of 10 weeks duration was deemed to suffice. It is 

emphasised, however, that a concrete and individual assessment must be performed in each 

case and that a person who has time-unlimited employment, but ceases work after less than 

10 weeks may satisfy the conditions on being a worker pursuant to EU law, while a person 

who has been working for more than 10 weeks may not always meet the requirements, for 

instance because the employment is regarded of such limited extent that it appears as a 

purely marginal supplement.  Based on a concrete assessment, fewer working hours and less 

salary may lead to the issuance of registration certificate when the employment is considered 

real and genuine.
148

 

The Danish government presented a pleading for Genc (C-14/09) concerning the inter-

pretation of Art. 6 (1) of Decision No 1/80 of the EEC/Turkey Association Council in rela-

tion to a Turkish national whose professional activity was amounting to 5.5 hours per week. 

In its contribution, the government stated that as a clear rule, a minimum limit for the weekly 

employment hours must apply, employment appearing as a merely marginal supplement is 

precluded from the scope of application of Art. 6 (1), and employment of 5, 5 hours weekly 

as a clear rule had to be precluded from the scope of application. 

From the notification to the Parliament of 27 April 2009, it appears that within the Dan-

ish Immigration Service, no information was available on decisions in which a residence- 

and work permit had been issued pursuant to Art. 6 (1) on the basis of weekly employment 

hours of less than 20 hours.
149

 

In a decision that was appealed to the Danish Immigration Service regarding short-term 

employment of 5 weeks, the Regional State Administration decided on whether the EU citi-

zen concerned acquired the status as a worker. In its reasoning, the Regional State Admini-

stration emphasised that the EU citizen did not have an income corresponding to the amount 

payable pursuant to the social welfare legislation – starting aid.
150

 The Regional State Ad-

ministration further found that the employment could not be considered real and genuine as 

the employment was of 5 weeks duration and also had such limited extent (10 weekly work-

ing hours) thus appearing as a purely marginal supplement. The Danish Immigration Service 

upheld the decision but not the reasoning as regards the assessment of the EU citizen’s in-

come. The Danish Immigration Service thus found that upon performing a concrete and 

individual assessment of all the circumstances of the case, the EU citizen could not be con-

sidered a worker due to the time-limited employment for 5 weeks of 10 weekly working 

hours. The employment was thus not considered real and genuine.
151

 

                                                      
148  Para. 1.1.1. Cf. also the Ministry’s website at http://www.nyidanmark.dk/da-

dk/Ophold/borgere_fra_eu_og_norden/eu_og_eos-statsborgere/eu_og_eos-statsborgere.htm, accessed on 13 

June 2012. Cf. Guidance No. 19 of 4 April 2008 para. 2.2.2 and Guidance No. 33 of 4 May 2004 para. 2. 

149  Available at http://www.euo.dk/upload/application/pdf/fe1f1cfa/2008alm344.pdf, accessed on 13 June 2012. 

150  Thus contrary to practice from the CJEU, such as Levin (C-53/81). 

151  Decision made by the Danish Immigration Service in September 2009, published on 18 June 2010, available 

at http://www.nyidanmark.dk/da-dk/legalinfo/eu_fam_sam_eu_borger/e4.htm, accessed on 13 June 2012. 

http://www.nyidanmark.dk/da-dk/Ophold/borgere_fra_eu_og_norden/eu_og_eos-statsborgere/eu_og_eos-statsborgere.htm
http://www.nyidanmark.dk/da-dk/Ophold/borgere_fra_eu_og_norden/eu_og_eos-statsborgere/eu_og_eos-statsborgere.htm
http://www.euo.dk/upload/application/pdf/fe1f1cfa/2008alm344.pdf
http://www.nyidanmark.dk/da-dk/legalinfo/eu_fam_sam_eu_borger/e4.htm
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While not all decisions on the concept of worker made by the Regional State Administra-

tions and the Danish Immigration Service are published, leaving it less clear which criteria 

apply and how the concrete and individual assessment is conducted, it appears from the deci-

sions made by the Danish Immigration Service that have been made publically available that 

no persons not fulfilling the guiding minimum requirements have acquired the status as a 

worker in the Danish Immigration Service’s practice.
152

 Whether this is also the case as re-

gards decisions made by the Regional State Administrations is not known. 

Pertaining to the specific issue on students, please see below Chapter VI.5, from where it 

appears that the decisive criterion in assessing an EU citizen’s status, and thus whether the 

person should be registered as a student or as a worker, is the main purpose of the EU citi-

zen’s entry into Denmark.  

 

 

                                                      
152  Information obtained by search in the database of the Danish Immigration Service at 

http://www.nyidanmark.dk/da-

dk/LegalInfo/SearchDecisions.htm?SearchType=legalinfo&Keywords=arbejdstager and 

http://www.nyidanmark.dk/da-

dk/LegalInfo/SearchDecisions.htm?SearchType=legalinfo&SubSubject=Arbejdstager, both accessed on 13 

June 2012. 

http://www.nyidanmark.dk/da-dk/LegalInfo/SearchDecisions.htm?SearchType=legalinfo&Keywords=arbejdstager
http://www.nyidanmark.dk/da-dk/LegalInfo/SearchDecisions.htm?SearchType=legalinfo&Keywords=arbejdstager
http://www.nyidanmark.dk/da-dk/LegalInfo/SearchDecisions.htm?SearchType=legalinfo&SubSubject=Arbejdstager
http://www.nyidanmark.dk/da-dk/LegalInfo/SearchDecisions.htm?SearchType=legalinfo&SubSubject=Arbejdstager
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Chapter VI 

Specific Issues  

1.  FRONTIER WORKERS (OTHER THAN SOCIAL SECURITY ISSUES) 

Texts in force 

Laws 

The Danish Withholding Tax Act Chapter I A  

The Danish Withholding Tax Act Chapter I A deals with frontier workers.
153

 The provisions 

have the purpose of enabling frontier workers, regardless of citizenship, with a possibility of 

obtaining tax relief similar to that of persons being unlimited tax liable, when the frontier 

workers earn the main part of their income in Denmark.
154

 

Sections 5 A - 5 D provide the frontier worker with a choice on how his/her income 

should be taxed. 

As a frontier worker does not reside in Denmark, the rules on unlimited tax liability in 

the Danish Withholding Tax Act Section 1 do not comprise the worker. Instead, the rules as 

laid down in Section 2 on limited tax liability apply; rules that limit the access to tax relief. 

As a modification to this, Section 5 A stipulates that provided the frontier worker earns 

at least 75 % of his/her global income in Denmark in the shape of payment for personal work 

or profit from performing business, he/she may choose access to deduction for expenses, cf. 

Sections 5 B - 5 C, i.e. tax relief, resulting in the frontier worker being in a position similar 

to a person being unlimited tax liable and thus comprised by Section 1. 

The Tax Assessment Act Sections 33 and 33 A  

In addition, the Tax Assessment Act Sections 33 and 33 A provide for reduction with tax paid 

abroad/salary earned abroad of tax being calculated in Denmark.
155

 

Pursuant to Section 33, a person being taxable in Denmark who paid tax abroad of an in-

come earned abroad are entitled to reduction of the tax paid in Denmark of the foreign in-

come under more specified circumstances. 

Pursuant to Section 33 A, a person who is comprised by the Danish Withholding Tax Act 

Section 1, and thus is unlimited tax liable, may obtain a reduction of his/her tax of taxable 

salary, when the person concerned stays abroad for a minimum of 6 months, without staying 

in Denmark for more than a total of 42 days under more specified circumstances. Section 33 

A applies to employed persons who are employed for or stationed for work abroad.
156

 

In practice, Section 33 A has been construed in a manner allowing for frontier workers to fall 

under the provision, regardless of the fact that they are limited tax liable pursuant to the Dan-

ish Withholding Tax Act Section 2.
157

 Consequently, frontier workers may fall under the 

                                                      
153  The rules on frontier workers were originally introduced by Act No. 1095 of 20 December 1995 on the 

background of the Commission’s recommendation 1993-12-21 and the judgments in Schumacker C-279/93 

and Wielockx C-80/94. The rules took effect from the income year 1992. 

154  Cf. Den juridiske vejledning 2012-1 (’Legal Guidance 2012-1’) para. C.F.5.1. 

155  Cf. Legal Guidance 2012-1 para. C.F.4. 

156  Cf. Cirkulære om ligningsloven (‘Circular on Tax Assessment Act’), Circular No. 72 of 17 April 1996, para. 

5.2.2. 

157  Cf. Legal Guidance 2012-1 para. C.F.4.2.1 with references to the ruling in SKM2001.194.TSS. 
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Danish Withholding Tax Act Sections 5 A - 5 D, as well as under the Tax Assessment Act 

Section 33 A.  

Administrative rules 

The EU Residence Order Section 7 (1) (iii) read in connection with Section 20, implements 

Directive 2004/38/EC Art. 17 (1) (c) on the right to permanent residence for persons no 

longer working in the host Member State.
158

 Section 7 (1) (iii), cf. Section 7 (1), stipulates 

that an EU citizen who works as an employee or self-employed in another Member State 

while retaining residence in Denmark to which the EU citizen returns, as a rule, at least once 

a week, has a right to residence for more than the 3 months pursuant to Aliens Act Section 2 

(1), provided the EU citizen has had business activity and resided in Denmark continuously 

for at least the previous 3 years.  

As mentioned above Chapter I on Art. 17, Section 7 (3) stipulates that as for an EU citi-

zen falling within Section 7 (1) (iii), periods of paid employment or self-employment com-

pleted in another Member States are considered as having been completed in Denmark for 

the purpose of acquisition of the rights mentioned in subsection (1) (i) and (ii). 

Regarding the compatibility of the residence requirement in Section 7 (1) (iii) with 

Hartmann (C-212/05), the then Ministry of Refugee, Immigration and Integration Affairs in 

2010 stated that Hartmann does not concern the issue of permanent residence. Thus, the 

Ministry had the view that the provision is not against the ruling in Hartmann.
159

 In more 

detail regarding Hartmann, the Ministry stated that the case concerns issues on social secu-

rity under Regulation No. 1612/68 which, according to the Ministry, do not apply directly to 

the rules on rights of residence of EU citizens and their family members under Directive 

2004/38/EC. The Ministry further stated that frontier workers residing in Denmark and 

working in their home country are considered to be persons of sufficient resources in terms 

of Directive 2004/38/EC; see below. As a justification of this, the Ministry referred to COM 

(2009) 313 p. 4.
160

  

Miscellaneous (administrative practices, circulars etc.) 

Pursuant to the Guidance on Residence under the EU Residence Order to the Regional State 

Administration para. II.1.3, EU citizens who are commuters  are not obliged to register pur-

suant to Aliens Act Section 2 (1). A requirement on leaving Denmark at least once a week 

may not be imposed. At the most, a requirement on departure at least once every 3 months 

may be imposed, as a new 3 months period begins each time the EU citizens enters Denmark 

upon staying at his/her residence in another EU country. 

                                                      
158  See above Chapter I. 

159  It should be noted, however, that Section 7 (1) (iii) might be read as forming the legal basis of an ‘independ-

ent’ residence right (i.e. a residence right not dependant on Section 20 on permanent residence). This is 

caused by the fact that Section 20 states that persons with a right of residence in Denmark under Section(s) 7 

[...] have a right to permanent residence without satisfying any further conditions. It thus seems as if Section 

7 (1) (iii) forms the legal basis of a residence right above 3 months but not being permanent, whereas Section 

20 forms the legal basis of a right to permanent residence (corresponding that of Directive 2004/38/EC Art. 

17 (1) (c)). 

160  Cf. email of 11 May 2010 from an official within the Ministry of Refugee, Immigration and Integration 

Affairs. 



 

DENMARK 

50 

 

According to information obtained from the then Ministry of Refugee, Immigration and 

Integration Affairs in 2010, frontier workers residing in Denmark and working in their 

home-country are considered persons of sufficient resources.
161

  

As for specific situations of frontier workers, the Ministry further informed these to be as 

follows: 

 When for instance a German citizen takes up residence in Denmark and works in Ger-

many, the German citizen is considered a person of sufficient resources in terms of Di-

rective 2004/38/EC.
162

 

 When for instance a German citizen takes up work in Denmark and maintains his/her 

residence in Germany, this has no implications in terms of residence rights.
163

 

 When a Danish citizen takes up residence in Sweden and works in Denmark, this has no 

implications in terms of residence rights as the person is a Danish citizen.
164

 However, 

regarding the rights to family reunification, the interpretation of the EU rules on family 

reunification applied by the Danish immigration authorities results in a Danish citizen 

taking up residence in Sweden and working in Denmark to be considered a person of 

sufficient resources due to the fact that the person’s means originates from another EU 

country. Thus, the Danish citizen will achieve the right to family reunification under the 

EU rules upon return to Denmark, cf. Directive 2004/38/EC Art. 7 (1) (b). 

 When a Danish citizen maintains his/her residence in Denmark and works in Sweden, 

this has no implications in terms of residence rights, and no rights to family reunification 

are derived from the EU rules.
165

 

2.  SPORTSMEN/SPORTSWOMEN 

According to information obtained from the Ministry of Culture in 2012, no changes have 

been made to this area, as compared to last year’s report.
166

 

Football 

Nationality quotas 

As described in detail in the previous reports, the rules on the Danish Football Association 

(‘Dansk Boldspil-Union’, DBU),
167

 a member of the Sports Confederation of Denmark 

(‘Danmarks Idræts-Forbund’, DIF),
168

 Fédération Internationale de Football Association 

(FIFA)
169

 and the Union des Associations Européennes de Football (UEFA)
170

 and under the 

competence of the Court of Arbitration for Sport (CAS)
171

 and the International Football 

                                                      
161  Cf. email of 11 May 2010 from an official within the then Ministry of Refugee, Immigration and Integration 

Affairs. 

162  Cf. also Guidance on Residence under the EU Residence Order to the Regional State Administration para. 

I.2.14. 

163  Ibid. 

164  This is most likely due to the special Nordic rules. 

165  Cf. in general email from an official within the then Ministry of Refugee, Immigration and Integration Af-

fairs of 27 July 2009. 

166  Cf. e-mail of 7 June 2012 from an official within the Ministry of Culture. 

167  Official website: www.dbu.dk. 

168  Official website: www.dif.dk. 

169  Official website: www.fifa.com. 

170  Official website: www.uefa.com. 

171  Official website: www.tas-cas.org.  

http://www.dbu.dk/
http://www.dif.dk/
http://www.fifa.com/
http://www.uefa.com/
http://www.tas-cas.org/


 

DENMARK 

51 

 

Association Board (IFAB), do not contain nationality quotas generally applicable to players 

with citizenship from countries within Europe. However, in 2009 the DBU adopted rules on 

home-grown players covering only the best Danish football league; the Super or the SAS 

league. According to the DBU, the concept of Home Grown players is in accordance with 

UEFA’s rules on participation in the Champions League and the new Europe League, and 

thus, similar to the international concept of Home Grown players. Consequently, in an offi-

cial first team of 25 players, DBU’s rules require the clubs in the Super league to have a 

minimum of 8 Home Grown players of which at least 4 players have been educated in the 

club and the additional up to 4 players have been educated in another Danish club. In this 

connection, ‘educated’ refers to the player having been entitled to play for the club for a 

minimum of 36 months in total during the age of 15 to 21. In situations where a club is not 

able to meet the requirement on the number of Home Grown players, the number of players 

on the first team is reduced correspondingly with the number of missing Home Grown play-

ers. 

According to the DIF, the purpose of the adoption of the concept is to motivate the do-

mestic talent development by retaining a clear Danish element in the best Danish teams.
172

 

Special rules apply to international matches. Regarding players with citizenship from coun-

tries outside of Europe, nationality quotas are applied. 

Transfer fees 

According to the rules on the Danish Football Association, FIFA’s Regulations for the Status 

and Transfer of Players apply regarding training compensation. In the event of transfer be-

tween Danish clubs, there is no requirement on payment of training compensation. 

As for solidarity contribution, DBU also refers to FIFA’s Regulations on the Status and 

Transfer of Players, which requires a proportional solidarity contribution to be paid to any of 

the player’s training or education club(s) when a professional player is transferred during the 

course of his contract. The solidarity contribution equals 5 % of the compensation paid to his 

former club, not including training compensation. 

Basketball 

Nationality quotas  

As described in detail in the previous reports, the rules on Denmark’s Basketball Federation 

(‘Danmarks Basketball-Forbund’, DBBF),
173

 a member of the Sports Confederation of Den-

mark (‘Danmarks Idræts-Forbund’, DIF)
174

 and the International Basketball Federation 

(FIBA Europe),
175

 do not contain nationality quotas as regards players with citizenship from 

countries within Europe. However, nationality quotas are applied with regard to players with 

citizenship from countries outside of Europe. Furthermore, special rules apply to national 

teams. 

                                                      
172  Cf. email of 18 August 2009 from an official within the Ministry of Culture and DBU Bulletin, No. 8, Au-

gust 2009, available at: 

www.dbu.dk/klubservice/Publikationer/~/media/Files/DBU_Broendby/bulletin/bulletin_august_2009.pdf, 

accessed on 8 June 2012.  

173  Official website: www.danmarksbasketballforbund.basket.dk. 

174  Official website: www.dif.dk. 

175  Official website: www.fibaeurope.com. 

http://www.dbu.dk/klubservice/Publikationer/~/media/Files/DBU_Broendby/bulletin/bulletin_august_2009.pdf
http://www.danmarksbasketballforbund.basket.dk/
http://www.dif.dk/
http://www.fibaeurope.com/
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Transfer fees 

As described in detail in the previous reports, transfer fees are not applied in Danish basket-

ball. However, on 13 June 2009, DBBF adopted rules on young players, prescribing a com-

pensation sum to be paid to the club of origin when the young talent plays in the best series 

later on. The compensation sum currently amounts to approximately 270 Euro (2,000 DKK) 

per season for men, and approximately 130 Euro (1,000 DKK) per season for women. 

Volleyball 

Nationality quotas 

As described in detail in the previous reports, the rules on the Danish Volleyball Federation 

(‘Dansk Volleyball Forbund’, DVBF),
176

 a member of the Sports Confederation of Denmark 

(‘Danmarks Idræts-Forbund’, DIF),
177

 the International Volleyball Federation (FIVB)
178

 and 

the International Volleyball Federation’s European Volleyball Confederation (CEV),
179

 do 

not seem to contain nationality quotas. However, DVBF imposes a 2 year residence re-

quirement on non-Danish citizens upon participation in certain tournaments and special rules 

apply to national teams. Furthermore, DVBF is subject to the rules issued by FIVB as re-

gards the number of alien players hired per team and alien players simultaneously on court. 

However, DVBR does not seem to have implemented the regulations of FIVB on limitation 

of the number of players from other national federations simultaneously on court. 

Transfer fees 

As described in detail in the previous reports, the Danish Volleyball Federation is subject to 

FIVB’s rules on transfer. According to the rules on DVBF, a fee of 1,000 Euro must be paid 

to DVBF for the issuance of the transfer certificate upon transferring to an alien club. 

Handball 

Nationality quotas 

As described in detail in the previous reports, the rules on Danish Handball Federation 

(‘Dansk Håndbold Forbund’, DHF),
180

 a member of the Sports Confederation of Denmark 

(‘Danmarks Idræts-Forbund’, DIF),
181

 the International Handball Federation (IHF),
182

 the 

European Handball Federation (EHF)
183

 and the Scandinavian Handball Federation 

(‘Skandinavisk Håndbold Forbund’, SkHF) do not contain nationality quotas. However, 

DHF is subject to the regulations of the federations, and DHF as well as the international 

federations are on a regular basis contemplating to adopt regulations limiting the number of 

alien players in Danish Handball. According to information previously obtained from the 

Ministry of Culture, DHF is aware of the limitations for such regulations following the EU 

rules on free movement.
184

  

                                                      
176  Official website: www.volleyball.dk. 

177  Official website: www.dif.dk. 

178  Official website: www.fivb.com. 

179  Official website: www.cev.lu. 

180  Official website: www.dhf.dk.  

181  Official website: www.dif.dk. 

182  Official website: www.ihf.info.  

183  Official website: www.eurohandball.com.  

184  Cf. e-mail of 30 June 2008 from an official within the Ministry of Culture. 

http://www.volleyball.dk/
http://www.dif.dk/
http://www.fivb.com/
http://www.cev.lu/
http://www.dhf.dk/
http://www.dif.dk/
http://www.ihf.info/front_content.php?idcat=57
http://www.eurohandball.com/
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Transfer fees 

The Danish Handball Federation is subject to the rules of IHF and EHF on transfer and ap-

plies education compensation.  

The education compensation may be requested for contract players at the age of 16-23, 

who has been on contract within the past 12 months, provided the player appears on the 

match report for the season on question. The education compensation may amount to a 

maximum of 2,500 Euro for each season the player has been on contract between the 

player’s 16th to 23th year. Moreover, an additional compensation of 500 Euro for each year 

the player has been on contract and played for a youth national team may be requested. 

Hence, the education compensation may amount to a maximum of 24,000 Euro (8 x 3,000). 

Ice-hockey 

Nationality quotas 

The rules on Denmark’s Ice-Hockey Association (‘Danmarks Ishockey Union’, DIU),
185

 a 

member of the Sports Confederation of Denmark (‘Danmarks Idræts-Forbund’, DIF)
186

 and 

the International Ice Hockey Federation (IIHF),
187

 do contain nationality quotas, as a club at 

any time is allowed to have 8 players on contract who do not hold Danish citizenship. In this 

context, the concept of players on contract comprises players on try-out and players playing 

on the club’s first team without having entered into a contract with the club.  

Transfer fees 

As described in detail in the previous reports, Denmark’s Ice-Hockey Association is subject 

to the rules on transfer of IIHF. Moreover, a fee of approximately 1,000 Euro (8,250 DKK) 

must be paid for the issuance of the transfer card. 

Rugby 

Nationality quotas and transfer fees 

As described in detail in the previous reports, the rules on the Danish Rugby Association 

(‘Dansk Rugby Union’, DRU),
188

 a member of the Sports Confederation of Denmark (‘Dan-

marks Idræts-Forbund’, DIF),
189

 the International Rugby Board (IRB),
190

 the Association 

Europ’eenne Rugby (FIRA-AER)
191

 and the Scandinavian Rugby Union (SRU) do not con-

tain neither nationality quotas nor provisions on transfer fees. 

According to the most recent membership statement from 2011, DRU has 2,197 mem-

bers.
192

 This makes DRU among DIF’s smallest federations and its activities are solely per-

formed on an amateur basis. Thus, neither nationality quotas nor transfer fees exist in Danish 

rugby.
193

 

                                                      
185  Official website: www.ishockey.dk. 

186  Official website: www.dif.dk. 

187  Official website: www.iihf.com. 

188  Official website www.rugby.dk.  

189  Official website www.dif.dk. 

190  Official website www.irb.com.  

191  Official website www.fira-aer-rugby.com.  

192  Cf. http://www.dif.dk/da/OM_DIF_OG_FORBUNDENE/Kontakt_forbundene_NY.aspx, accessed on 8 June 

2012. 

193  Cf. also information obtained by e-mail of 7 June 2012 from an official within the Ministry of Culture. 

http://www.ishockey.dk/
http://www.dif.dk/
http://www.iihf.com/
http://www.rugby.dk/
http://www.dif.dk/
http://www.irb.com/
http://www.fira-aer-rugby.com/
http://www.dif.dk/da/OM_DIF_OG_FORBUNDENE/Kontakt_forbundene_NY.aspx
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3.  THE MARITIME SECTOR 

For a detailed description of the maritime sector, please see the thematic report on Seafarers 

of August 2011, dealing with i.a. the High Court ruling of 18 March 2011.
194

 In its ruling, the 

High Court found that 2 Polish seafarers had not been subject to discrimination on grounds 

of nationality contrary to EU law, and DIS-loven (‘Act on the Danish International Shipping 

Register’)
195

 Section 10 (2) was not void. Subsequently, the trade unions 3F and LO (bring-

ing the action against the Ministry on behalf of the 2 Polish seafarers) contemplated on 

whether the case should be appealed to the Supreme Court, or alternatively whether the or-

ganizations should ask the Commission to investigate the case. There is currently no infor-

mation available on the outcome of these contemplations. 

As described in previous reports, the Act on the Danish International Shipping Register 

Section 10 (2) on the applicability of collective agreements on wages and working conditions 

for employees on board ships in the DIS, concluded by Danish and foreign trade unions, was 

amended by Act No. 214 of 24 March 2009, entering into force on 1 April 2009. Section 10 

(2) was amended in order to render the compliance of the Danish legislation with EU law 

visible and to rule out any possible doubt on the compliance with EU law as well as to close 

the infringement case initiated by the Commission in 2004. The Bill does not aim at addi-

tionally changing the existing state of law.
196

 In 2011-2012, no amendments were made to 

this, and no new rulings were published.  

4.  RESEARCHERS/ARTISTS 

According to information previously obtained from the Ministry of Employment, no rules on 

the interpretation of the concept of worker apply specifically to researchers and artists.
197

 

Hence, the general rules requiring such cases to be dealt with on a case-by-case basis, apply, 

comprising criteria such as the requirement on the employment to be real and genuine and 

not to be regarded as marginal or of such limited extent that the income appears as a purely 

marginal supplement to a person’s other income or means in order to serve as the basis for 

the residence right. Moreover, the minimum requirement on the duration of employment of 

10-12 hours on a weekly basis, apply as a main rule. Regarding fixed-term and short-term 

employment contracts in particular, the Danish Immigration Service emphasises the re-

quirement on dealing with the cases on a case-by-case basis. While referring to practice from 

the CJEU, the Danish Immigration Service states that no lower limit on the duration of em-

ployment may be set.
198

  

                                                      
194  Case No. B-2931-08 (unpublished), Eastern High Court judgment of 18 May 2011.  

195  Consolidation Act No. 273 of 11 April 1997. The register is usually referred to as the ‘DIS’. 

196  Explanatory remarks to Bill No. L 83/2008-09 of 3 December 2008, general remarks paras. 1 and 6 and 

specific remarks para. 1. Cf. also the Minister of Economic and Business Affairs’ replies to question 1-4 

from members of the Danish Parliament, available 

http://www.ft.dk/samling/20081/lovforslag/L83/spm.htm#dok, and the hearing note from the Ministry of 

Economic and Business Affairs paras. 2.2, 2.3, 2.4 and 2.5, available at 

http://www.ft.dk/samling/20081/lovforslag/l83/bilag/1/index.htm#nav, both accessed on 13 June 2012. 

197  Cf. email of 15 July 2009 from an official within the Ministry of Employment. 

198  Cf. also Guidance on Residence under the EU Residence Order to the Regional State Administration 

para.I.1.1.1, referring to CJEU judgment of 6 November 2003 Franca Ninni-Orasche (C-413/01) on short-

term employment of 10 weeks duration. 

http://www.ft.dk/samling/20081/lovforslag/L83/spm.htm#dok
http://www.ft.dk/samling/20081/lovforslag/l83/bilag/1/index.htm#nav
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As described in previous reports, the Danish Withholding Tax Act Sections 48 E and 48 

F on taxation for key employees and researchers who are migrant workers residing in Den-

mark were amended in 2010 with the purpose of simplifying the scheme and improving the 

possibilities of attracting foreign experts to Denmark for tasks lasting for more than 3 

years.
199

 Special rules apply to researchers whose qualifications have been recognized by a 

public research institute or a research committee, as they are exempt from the general re-

quirement on a specific size of the fee. 

The amended provisions provide an optional 26% gross taxation for 5 years for persons 

who have not been liable to unlimited tax or have been liable to taxation in Denmark of sal-

ary or income from self-employment the past 10 years prior to the employment – on more 

specified conditions. The provisions have the purpose of making it more appealing for highly 

educated and qualified employees to reside in Denmark for a longer period of time.
200

 

5.  ACCESS TO STUDY GRANTS 

As compared to last year’s report, no legislative amendments have been made to this area in 

2011-2012. However, the recent CJEU judgment of 14 June 2012 in Commission v. Nether-

lands (C-542/09) is likely to affect the Danish scheme on study grants for study programmes 

abroad. 

In addition, following the results of the Danish Ombudsman’s investigation of the prac-

tice of the Board of Appeal for Danish Educational Support, finalized in April 2010 and 

described in detail in last year’s report, the Ombudsman submitted the question concerning 

the assessment of an EU/EEA citizen’s status to the European Ombudsman. Further, the 

Board of Appeal for Danish Educational Support submitted a question in 2012 to the CJEU 

for a preliminary ruling; please see more below. 

Texts in force 

As described in detail in last year’s reporting, Danish nationality is a prerequisite for the 

award of the State educational support, for studies in Denmark as well as for studies 

abroad.
201

 As for students not being Danish citizens, these may be given a status equal to that 

of Danish citizens on conditions following from the Danish rules.
202

  

As for EU/EEA citizens in particular, special rules apply. Thus, EU/EEA citizens and 

their family members may be given a status equal to that of Danish citizens on conditions 

following from the EU rules. Consequently, EU/EEA citizens who are not workers or self-

employed and their family members do not acquire the right to study grants until they have 

resided for 5 consecutive years in Denmark.
203

   

Residence in Denmark for a period of at least 2 consecutive years within the last 10 

years prior to the reception of the application is a prerequisite for the award of the State edu-

cational support for study programmes abroad. Exceptions apply to certain schools in Flens-

                                                      
199  By Act No. 1565 of 21 December 2010. Cf. Bill No. L 81/2010-11 of 17 November 2010, general remarks 

paras. 1 and 2. 

200  Cf. also Legal Guidance 2012-1 para. C.F.6. 

201  Cf. SU-loven (‘Act on Study Grants’), Consolidation Act No. 661 of 29 June 2009 Section 2 (1) (1), referring 

to Section 2a (1).  

202  Cf. SU-bekendtgørelsen (‘Executive Order on Study Grants’), Executive Order No. 455 of 8 June 2009, 

Section 66. 

203  Cf. Act on Study Grants Section 2a (2) – (3) and Executive Order on Study Grants Section 67. 
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burg and Schleswig and to students not registered as departed in the Civil Registration Sys-

tem (in situations where the student has been living with his/her parents abroad as a conse-

quence of the parents being stationed for the Danish State).
204

 

As regards the rules applicable to the child of a worker, the compatibility of the defini-

tion of child of the worker with the CJEU interpretation of Regulation 492/11 remains ques-

tionable, as concluded by the Network in previous reports. 

Miscellaneous (administrative practices, circulars etc.) 

The background for the Danish Ombudsman’s submission to the European Ombudsman, as 

mentioned above, was the fact that it appears from the Danish Ombudsman’s report that the 

practice from the educational authorities was not entirely in compliance with EU law prior to 

April 2009, as the educational authorities focused on the formal registration of EU/EEA 

citizens rather than performing an assessment of the EU/EEA citizen’s actual status.
205

 

The Board of Appeal for Danish Educational Support found that the question should be 

dealt with by the CJEU. On the background of a specific case,
206

 the Board thus submitted a 

question in 2012 on the interpretation of Directive 2004/38/EC At. 7 (1) (c), read in conjunc-

tion with Art. 24 (2), to the CJEU for a preliminary ruling.
207

 Subsequently, the Danish Om-

budsman asked the European Ombudsman to suspend the Ombudsman’s investigation, ac-

cording to the Ministry of Science, Innovation and Higher Education.  

The question submitted to the CJEU by the Board of Appeal for Danish Educational 

Support is whether Directive 2004/30/EC Art. 7 (1) (c), read in conjunction with Art. 24 (2), 

entails that a Member State upon the assessment of whether a person must be regarded a 

worker with the entitlement to study grants may emphasise that the person in question en-

tered the host Member State with the main purpose of studying, having the effect that the 

host Member State is not obliged to pay study grants to the person in question. 

Pursuant to Notat om registrering af EU-statsborgere som studerende eller ar-

bejdstagere (’Memorandum on registration of EU citizens as students or workers’)
208

 the 

decisive criterion in assessing an EU citizen’s status, and thus whether the person should be 

registered as a student or as a worker, is the main purpose of the EU citizen’s entry into 

Denmark. If studying is considered the purpose of the EU citizen’s entry into Denmark, the 

EU citizen must thus as a main rule be registered as a student, regardless of the extent of the 

person’s work. 

On 1 May 2012, the Danish Parliament’s European Committee was notified by the Min-

istry of Science, Innovation and Higher Education that the Danish Government presented a 

pleading to the case.
209

 In its pleading, the Danish Government in particular argues that Di-

rective 2004/38/EC Art. 7 (1) (c), read in conjunction with Art. 24 (2), must be interpreted as 

not obligating Denmark to pay study grants to EU/EEA citizens who arrived to Denmark 

with the main purpose of attending an education.  

                                                      
204  Cf. Act on Study Grants Section 2 (3). 

205  Danish Ombudsman, Undersøgelse af Ankenævnet for Uddannelsestøttens praksis inden for udvalgte om-

råder (‘Inquiry of the Practice of the Board of Appeal for Danish Educational Support within Selected Ar-

eas’), Report 2008. 

206  ‘The LN case’; please see below. 

207  Case C-46/12, LN. 

208  The Ministry of Refugee, Immigration and Integration Affairs, 16 September 2009. 

209  Memorandum for the Parliament’s European Committee on the presentation of pleading in Case C-46/12, 

LN, Europaudvalget 2011-12, EUU alm. del, Bilag 406, available at 

http://www.euo.dk/upload/application/pdf/52e54b60/2011bilag406.pdf, accessed on 4 June 2012. 

http://www.euo.dk/upload/application/pdf/52e54b60/2011bilag406.pdf
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The LN case 

 

The specific case dealt with by the Danish authorities and resulting in the Board of Appeal for Danish 

Educational Support’s submission to the CJEU for a preliminary ruling is about an EU citizen (LN).
210

 

LN applied for admission to the Copenhagen Business School in March 2009. In June 2009, LN 

moved to Denmark and commenced work. In August 2009, LN applied for Danish study grants to the 

education on the Copenhagen Business School which LN was to commence in September 2009. The 

then Danish Educational Support Agency (now named the Danish Agency for Higher Education and 

Educational Support) refused study grants as the Agency found that LN arrived to Denmark with the 

main purpose of studying. The Agency thus found that LN was to be regarded a student pursuant to Di-

rective 2004/38/EC Art. 7 (1) (c), read in conjunction with Art. 24 (2), resulting in Denmark not to be 

obliged to pay study grants to LN as a worker. 

 

In connection with LN’s entry into Denmark, the Regional State Administration issued to LN a regis-

tration certificate from which it appeared that the basis of LN’s residence in Denmark was work. In 

connection with the then Danish Educational Support Agency’s processing of LN’s application on 

study grants, the Agency contacted the Regional State Administration. Subsequently, the Regional 

State Administration amended LN’s residence certificate
211

 to now state that LN was issued with a 

residence permit
212

 as a student. The reasoning behind this amendment was the fact that it was the as-

sessment of the Regional State Administration that the main purpose of LN’s entry into Denmark was 

to attend an education. As the Board of Appeal for Danish Educational Support is in doubt of the inter-

pretation of the provisions of Directive 2004/38/EC regarding student’s entitlement to study grants in 

situations where the entry into the host Member State is with the purpose of completing a full-time 

education, the Board thus found it necessary to submit the question before the CJEU. 

 

The case before the CJEU is currently pending. 

In 2012, the Danish Government further presented pleadings to Cases C-20/12, 

Giersch,
213

 C-585/11, Seeberger
214

 and C-523/11, Prinz.
215

 

On 12 June 2012, the Danish Parliament’s European Committee was notified by the 

Ministry of Science, Innovation and Higher Education of the advocate general’s motion for 

judgement in the case before the CJEU, Commission v. Netherlands (C-542/09), of 16 Feb-

ruary 2012.
216

 The Ministry notes that in the event the CJEU is to rule in accordance with the 

recommendations of the advocate general, this may affect the Danish rules on study grants 

for study programmes abroad due to the requirement on residence in Denmark for a period 

                                                      
210  The following summary of the case is based on the description of the case in the notification to the European 

Committee by the Ministry of Science, Innovation and Higher Education. 

211  This wording (author’s translation) is applied in the notification to the European Committee by the Ministry 

of Science, Innovation and Higher Education. 

212  This wording (author’s translation) is applied in the notification to the European Committee by the Ministry 

of Science, Innovation and Higher Education. 

213  Cf. Memorandum for the Parliament’s European Committee on the presentation of pleading in Case C-20/12, 

Giersch, Europaudvalget 2011-12, EUU alm. del, Bilag 387, available at  

http://www.euo.dk/upload/application/pdf/52e54b60/11387.pdf, accessed on 4 June 2012. 

214  Cf. Memorandum for the Parliament’s European Committee on the presentation of pleading in the CJEU’s 

preliminary Case C-585/11, Seeberger, Europaudvalget 2011-12, EUU alm. del, Bilag 387, available at 

http://eu-oplysningen.dk/upload/application/pdf/52e54b60/11359.pdf, accessed on 4 June 2012. 

215  Cf. Memorandum for the Parliament’s European Committee on the presentation of pleading in Case C-

523/11, Prinz, Europaudvalget 2011-12, EUU alm. del, Bilag 245, available at http://eu-

oplysningen.dk/upload/application/pdf/52e54b60/2011almdelbilag245.pdf, accessed on 4 June 2012. 

216  Cf. Memorandum for the Parliament’s European Committee on Case C-542/02, Commission v. Netherlands, 

Europaudvalget 2011-12, EUU alm. del, Bilag 486, available at 

http://www.euo.dk/upload/application/pdf/52e54b60/11486.pdf, accessed on 14 June 2012. 

http://www.euo.dk/upload/application/pdf/52e54b60/11387.pdf
http://eu-oplysningen.dk/upload/application/pdf/52e54b60/11359.pdf
http://eu-oplysningen.dk/upload/application/pdf/52e54b60/2011almdelbilag245.pdf
http://eu-oplysningen.dk/upload/application/pdf/52e54b60/2011almdelbilag245.pdf
http://www.euo.dk/upload/application/pdf/52e54b60/11486.pdf
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of at least 2 consecutive years within the past 10 years. The Ministry further notes that the 

purpose of the residence requirement as laid down in the Danish provisions, i.e. ensuring that 

the State educational grant for study programmes abroad will be awarded to students who 

have achieved an affiliation to Denmark, only,
217

 is similar to that of the residence require-

ment as laid down in the Dutch provisions on study grants. The advocate general did not find 

this very same purpose to be justified in the Commission v. Netherlands (C-542/09). Pertain-

ing to proportionality, the Ministry notes that the implications of the judgment of the CJEU 

will be less severe in the event the emphasis is put on proportionality. The reasoning behind 

this is the fact that the Danish rules on a 2 year residence requirement within the past 10 

years are less extensive than those of the Netherlands (3 years within the past 6 years). 

On 14 June 2012, the CJEU passed its judgement in accordance with the recommenda-

tions of the advocate general. This judgment is thus likely to affect the Danish scheme on 

study grants for study programmes abroad. 

6.  YOUNG WORKERS 

Apart from the financial crisis, having a clear impact on the unemployment rate of young 

workers as well as the supply of training places for young workers, there are no changes as 

compared to last year’s report. 

Please see above Chapter VI.2 on sportsmen/sportswomen from where it appears that 

within certain areas of the Danish sporting sector, the concepts of Home Grown players and 

training or education compensation are applied. Most likely, the application within Danish 

football of the concept of Home Grown players in particular may de facto cause obstacles to 

the free movement of young sportspersons. It should be noted, however, that the conse-

quence for not meeting the requirement on 8 Home Grown players does not seem to be of a 

severe nature for the club in question. This is due to the fact that the number of players on 

the first team, normally consisting of 25 players, is reduced correspondingly with the number 

of missing Home Grown players. 

The Danish labour market terms of employment and salaries are generally governed by 

collective agreements reached by trade unions and employer associations or individual con-

tracts rather than by legislation. Employers hiring an employee not being a member of the 

union the employer has reached an agreement with, must offer the employee employment 

under conditions comparable to those of the other employees hired by the employer. Yet, 

several labour market laws stipulate minimum requirements. The Danish legislation on pro-

tection of young workers on the labour market makes a distinction between young workers 

comprised by compulsory education and young workers not comprised by compulsory edu-

cation. The legislation on protection of young workers on the Danish labour market as de-

scribed in the analytical note of August 2010 do not seem to cause obstacles to the free 

movement of young workers. 

Yet, pursuant to migration procedures, additional requirements on documentation seem 

to be imposed on minors. Thus, according to the Guidance on Residence under the EU Resi-

dence to the Regional State Administration para. I.1.1.3, EU citizens who are minors and 

who wish to be issued with a registration certificate as a worker (as opposed to as a family 

member) must present proof of / information must be obtained on 

                                                      
217  For a detailed description, please see last year’s report. 
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 the nature of the work 

 with whom the EU citizen will reside during the stay in Denmark 

 statement of income and expenses in connection with private accommodation 

 original declaration of consent from the person(s) having parental rights and responsibili-

ties. 
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Chapter VII 

Application of transitional measures 

1.  TRANSITIONAL MEASURES IMPOSED ON EU-8 MEMBER STATES BY EU-15 

MEMBER STATES AND SITUATION IN MALTA AND CYPRUS 

According to a political agreement of 4 December 2008, the transitional rules were to be 

abolished altogether. The Bill implementing that agreement was tabled before the Parliament 

on 25 February 2009,
218

 adopted by the Parliament on 21 April 2009, and entered into force 

as of 1 May 2009.
219

 

2.  TRANSITIONAL MEASURES IMPOSED ON WORKERS FROM BULGARIA AND 

ROMANIA 

See above Section 1. 

 

                                                      
218  Bill No. L 141/2008-09.  

219  Act No. 313 of 28 April 2009, amending the Aliens Act. 
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Chapter VIII 

Miscellaneous 

1.  RELATIONSHIP BETWEEN REGULATION NO. 1408/71-883/04 AND ART 45 

TFEU AND REGULATION NO. 1612/68-492/11 

Both principled and practical aspects of the interaction of Regulation No. 1408/71 – and 

since 1 May 2010 Regulation No. 883/2004 as well – and Danish social welfare legislation 

seem to come increasingly into focus at various administrative levels, not least as far as the 

delimitation of benefits covered by the Regulation is concerned. As described in previous  

reports, the National Social Appeals Board (‘Ankestyrelsen’) has clarified the impact of 

Regulation No. 1408/71 in a number of important decisions in recent years. 

Since the application of these Regulations does not really seem to fall within the scope of 

the FMoW report, no detailed analysis or further update of this case law will be included in 

this version of the Report. 

As an illustration of the delimitation between Regulation No. 1612/68 and Regulation 

No. 1408/71 reference could be made to one of the cases concerning social assistance to 

Danish citizens upon return from another Member State (see Chapter IV.2.1 for a general 

account). Here the National Social Appeals Board noted that Regulation No. 1408/71 does 

not apply to questions concerning social assistance under the Act on Active Social Policy, as 

this cash benefit does not belong to the category of social security covered by the Regula-

tion. Since the applicant in this case was not considered to have acquired the status of worker 

upon return to Denmark, she was found not to be entitled to full social assistance in accor-

dance with the EU exemption from the residence requirement, but only to the reduced start-

ing assistance.
220

 While the Appeals Board’s reasoning again here was based on the prob-

lematic criterion of acquired status of worker in Denmark, the result may be more appropri-

ate in this particular case due to the fact that the applicant had been a long-distance student at 

a Danish university, in receipt of Danish study grants, during her residence in another Mem-

ber State. The more general impact of EU citizenship in connection with such residence was 

not considered, however, as the Appeals Board only focused on the possible status of worker 

under Regulation No. 1612/68. 

2.  RELATIONSHIP BETWEEN THE RULES OF DIRECTIVE 2004/38/EC AND 

REGULATION NO. 1612/68-492/11 FOR FRONTIER WORKERS 

As mentioned above Chapter VI.1, the then Ministry of Refugee, Immigration and Integra-

tion Affairs stated in 2010 that Hartmann (C-212/05) concerns issues on social security un-

der Regulation No. 1612/68 which, according to the Ministry, do not apply directly to the 

rules on rights of residence of EU citizens and their family members under Directive 

2004/38/EC. The Ministry further stated that frontier workers residing in Denmark and 

working in their home country are considered to be persons of sufficient resources in terms 

                                                      
220  National Social Appeals Board, decision of 24 September 2009, reported in No. 207-09. 



 

DENMARK 

62 

 

of Directive 2004/38/EC. As a justification of this, the Ministry refers to COM (2009) 313 p. 

4.
221

  

3.  EXISTING POLICIES, LEGISLATION AND PRACTICES OF A GENERAL NATURE 

THAT MAY HAVE AN IMPACT ON FREE MOVEMENT OF EU WORKERS 

3.1.  Efforts against social dumping  

Following the political agreement on strengthening the efforts against social dumping,
222

 

concluded between the Government and the Red-Green Alliance regarding the Finance Act, 

the new Danish Government together with the Red-Green Alliance has a distinct and de-

clared aim of targeting social dumping. An aim which marks various initiatives, and a num-

ber of control measures have been either tabled or adopted, as described above in Chapters 

I.3, III.1.2, V and IV.1. Moreover, a specific Committee is to assess the possibility of adopt-

ing additional initiatives to counteract social dumping.
223

  

Pursuant to the political agreement, the 4 initiatives on strengthening the efforts against 

social dumping are: 

 Strengthened efforts by the authorities towards foreign businesses 

 Enhanced control of whether foreign companies are established in their home country 

 Enhanced control with and tightened penalties for illegal truck driving 

 Establishment of a Committee to counteract social dumping 

 Advance the use of work clauses and social clauses within the public sector.
224

 

 

The adopted measures include measures such as the requirement to present valid identifica-

tion imposed on workers, coordinated control actions performed jointly by the authorities, 

the tax authorities’ direct access to the outdoor areas of private property when outdoor activi-

ties of a professional nature visibly take place, and the establishment of a hotline facilitating 

anonymous reporting on foreign companies. 

Pursuant to the Danish Government’s Tax Reform, an additional number of initiatives 

targeting social dumping are to be expected.
225

 One of these initiatives is a tightening of the 

rules on unlimited tax liability, making it more difficult to avoid paying taxes in Denmark 

when interrupting the stay in Denmark to visit the home country. Another initiative is a 

tightened taxation of hiring-out of labour, making it impossible for foreign workers to be 

closely affiliated to a Danish company without having to pay Danish income tax. 

The challenges constituted by EU free movement law when fighting social dumping are 

somewhat obvious and also referred to by the Government in various connections. The pos-

sible impact of the tabled and adopted initiatives on the free movement of workers is, how-

ever, difficult to assess at this early stage.  

                                                      
221  Cf. email of 11 May 2010 from an official within the Ministry of Refugee, Immigration and Integration 

Affairs.  

222  In this regard, social dumping is defined as salary and working conditions for workers being unacceptable, 

when compared to the conditions applicable to Danish workers.  

223  Danmark i arbejde, Skattereform, (‘Denmark to work, Tax Reform’), May 2012, the Government, pp. 28f. 

224  Cf. 

http://bm.dk/Aktuelt/Nyheder/Pressemeddelelser/Arkiv/2012/03/Nu%20starter%20kampen%20mod%20soci

al%20dumping%20for%20alvor.aspx, accessed on 14 June 2012. 

225  Danmark i arbejde, Skattereform, (‘Denmark to work, Tax Reform’), May 2012, the Government, pp. 28f. 

http://bm.dk/Aktuelt/Nyheder/Pressemeddelelser/Arkiv/2012/03/Nu%20starter%20kampen%20mod%20social%20dumping%20for%20alvor.aspx
http://bm.dk/Aktuelt/Nyheder/Pressemeddelelser/Arkiv/2012/03/Nu%20starter%20kampen%20mod%20social%20dumping%20for%20alvor.aspx
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3.2.  Immigration policies for third-country nationals and the Union preference principle 

In Danish immigration legislation, there is a distinction between ordinary employment and 

highly qualified employment when deciding on the issue of residence permits for third-

country nationals on the basis of employment. 

Ordinary employment is characterized by the fact that the work may as well be per-

formed by Danish or alien workers residing in Denmark or workers from the EU/EEA as by 

third-country nationals not residing in Denmark. In connection with applications on resi-

dence permits on the basis of employment, the Danish immigration authorities consult the 

regional councils on employment in case of doubt on whether there is available and qualified 

labour in Denmark and the EU/EEA countries within the professional area concerned. The 

occupational and commercial evaluation forms the basis of the processing of the case by the 

then Ministry of Refugee, Immigration and Integration Affairs. For the issue of residence 

permits on the basis of employment, it is a condition that the work is of such special nature 

that the issue of residence permit is recommended. In general, residence permits are not is-

sued for third-country nationals on the basis of unskilled work or ordinary skilled work. 

As for highly-qualified employment, various schemes in Aliens Act Section 9a, such as 

the green card scheme, the positive list, the pay limit scheme and the corporate residence 

permit, ease the access for third-country nationals in obtaining residence permits on the basis 

of employment. When issuing residence permits on the basis of highly qualified employ-

ment, the Danish immigration authorities do not consult the regional councils on employ-

ment on whether there is available labour in the EU/EEA countries within the area con-

cerned. Yet, the Danish authorities consider the Union preference principle as being com-

plied with. The reasoning behind this view is the fact that EU citizens may enter and work 

without restrictions, whereas third-country nationals are subject to additional requirements, 

both administratively and materially.
226

  

It might be questioned whether the Union preference principle can be considered as be-

ing complied with solely on the basis of requirements imposed on third-country nationals.  

3.3.  Return of nationals to new EU Member States 

Apart from references in the media to the Danish authorities’ difficulties with returning 

criminals to serve their sentences in their home countries, there is nothing to report. 

4.  NATIONAL ORGANIZATIONS OR NON-JUDICIAL BODIES TO WHICH COMPLAINTS 

FOR VIOLATION OF COMMUNITY LAW CAN BE LAUNCHED 

In Denmark, there is no establishment of specific bodies competent to deal with complaints 

of violation of Community Law. Hence, the complaints must be launched to the general 

State bodies competent to deal with legal disputes, such as the courts, the sector specific 

complaint bodies, the administrative bodies and the Ombudsman. 

In order to ensure the safeguard of EU law, it is thus a precondition that the general bod-

ies observe and apply EU Law. Hence, such expressions as contained within the rulings of 

the Board of Equal Treatment No. 74/2010 and 75/2010 of 17 September 2010, as described 

                                                      
226  Cf. email of 28 May 2010 from an official within the Ministry of Employment. 
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above Chapter IV.1, in which the Board stated that the EU rules on free movement of work-

ers were not comprised by the competence of the Board, give rise to concern. 

5.  LEGISLATION, LITERATURE AND REPORTS
227

 

Legislation (main) 

 Udlændingeloven (‘Aliens Act’): Consolidation Act No. 947 of 24 August 2011, available at 

https://www.retsinformation.dk/Forms/R0710.aspx?id=138340  

Amending Acts/Bills:  

- Act No. 463 of 18 May 2011, cf. Bill No. L 167/2010-11, available at 

 https://www.retsinformation.dk/Forms/R0710.aspx?id=137163 and 

 http://www.ft.dk/samling/20101/lovforslag/L167/index.htm, respectively 

- Act No. 758 of 29 June 2011, available at 

 https://www.retsinformation.dk/Forms/R0710.aspx?id=137963 

- Act No. 569 of 18 June 2012, cf. Bill No. L 180/2011-12, available at 

https://www.retsinformation.dk/Forms/R0710.aspx?id=142494 and 

http://www.ft.dk/samling/20111/lovforslag/L180/index.htm , respectively 

 EU-opholdsbekendtgørelsen (‘EU Residence Order’), Executive Order No. 474 of 12 May 

2011, available at https://www.retsinformation.dk/Forms/R0710.aspx?id=137179  

 Lov om aktiv socialpolitik (‘Act on Active Social Policy’), Consolidation Act No. 190 of 24 

February 2012, available at https://www.retsinformation.dk/Forms/R0710.aspx?id=140126  

 Bekendtgørelse af lov om arbejdsløshedsforsikring m.v. (‘Consolidation Act on Unemploy-

ment Insurance etc.’), Consolidation Act No. 838 of 4 July 2011, available at 

https://www.retsinformation.dk/Forms/R0710.aspx?id=137825  

 Bekendtgørelse om arbejdsløshedsforsikring ved arbejde mv. inden for EØS og i det øvrige 

udland (‘Executive Order on Unemployment Insurance upon work etc. within the EEA and 

other foreign countries’),  Executive Order No. 490 of 30 May 2012, available at 

https://www.retsinformation.dk/Forms/R0710.aspx?id=142139  

 Ligningsloven (‘Tax Assessment Act’), Consolidation Act No. 1017 of 28 October 2011, 

available at https://www.retsinformation.dk/Forms/R0710.aspx?id=138798  

Amending Acts/Bills: 

- Act No. 593 of 18 June 2012 and Act No. 590 of 18 June 2012, cf. Bill No. L 170/2010-

11 of 25 April 2012, available at 

https://www.retsinformation.dk/Forms/R0710.aspx?id=142467 and 

https://www.retsinformation.dk/Forms/R0710.aspx?id=142448 and 

http://www.ft.dk/samling/20111/lovforslag/L170/index.htm, respectively 

- Act No. 572 of 7 June 2011, cf. Bill No. L 208/2010-11 of 19 May 2011, available at 

https://www.retsinformation.dk/Forms/R0710.aspx?id=137678 and 

http://www.ft.dk/samling/20101/lovforslag/L208/index.htm, respectively 

- Act No. 1382 of 28 December 2011, cf. Bill No. L 31/2011-12 of 21 November 2011, 

available at https://www.retsinformation.dk/Forms/R0710.aspx?id=139965 and 

http://www.ft.dk/samling/20111/lovforslag/L31/index.htm, respectively 

 

                                                      
227  All links provided in this paragraph were accessed on 14 June 2012. 

https://www.retsinformation.dk/Forms/R0710.aspx?id=138340
https://www.retsinformation.dk/Forms/R0710.aspx?id=137163
http://www.ft.dk/samling/20101/lovforslag/L167/index.htm
https://www.retsinformation.dk/Forms/R0710.aspx?id=137963
https://www.retsinformation.dk/Forms/R0710.aspx?id=142494
http://www.ft.dk/samling/20111/lovforslag/L180/index.htm
https://www.retsinformation.dk/Forms/R0710.aspx?id=137179
https://www.retsinformation.dk/Forms/R0710.aspx?id=140126
https://www.retsinformation.dk/Forms/R0710.aspx?id=137825
https://www.retsinformation.dk/Forms/R0710.aspx?id=142139
https://www.retsinformation.dk/Forms/R0710.aspx?id=138798
https://www.retsinformation.dk/Forms/R0710.aspx?id=142467
https://www.retsinformation.dk/Forms/R0710.aspx?id=142448
http://www.ft.dk/samling/20111/lovforslag/L170/index.htm
https://www.retsinformation.dk/Forms/R0710.aspx?id=137678
http://www.ft.dk/samling/20101/lovforslag/L208/index.htm
https://www.retsinformation.dk/Forms/R0710.aspx?id=139965
http://www.ft.dk/samling/20111/lovforslag/L31/index.htm
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 Forskelsbehandlingsloven (‘Act on Prohibition against Discrimination on the Labour Mar-

ket’), Consolidation Act No. 1349 of 16 December 2008, available at 

https://www.retsinformation.dk/Forms/R0710.aspx?id=122522  

 Grundloven (‘Constitutional Act’), Constitutional Act No. 169 of 5 June 1953, available at 

https://www.retsinformation.dk/Forms/R0710.aspx?id=45902  

 Tjenestemandsloven (‘Act on Civil Servants’), Consolidation Act No. 488 of 5 May 2010, 

available at https://www.retsinformation.dk/Forms/R0710.aspx?id=130606  

 Tjenestemandspensionsloven (‘Act on Civil Servants' Pension’), Consolidation Act No. 489 

of 6 May 2010, available at https://www.retsinformation.dk/Forms/R0710.aspx?id=130607  

 Lov om danskuddannelse til voksne udlændinge m.fl. (‘Act on Danish Courses for Adult 

Aliens et al.’), Consolidation Act No. 1010 of 16 August 2010, available at 

https://www.retsinformation.dk/Forms/R0710.aspx?id=133131  

 Integrationsloven (‘Act on Integration’), Consolidation Act No. 1062 of 20 August 2010, 

available at 

https://www.retsinformation.dk/Forms/R0900.aspx?s19=1062&s20=2010&s22=|10|&s113=

0  

 Straffeloven (‘Criminal Code’), Consolidation Act No. 1062 of 17 November 2011, available 

at https://www.retsinformation.dk/Forms/R0710.aspx?id=138671  

 Lov om forbud mod forskelsbehandling på grund af race m.v (‘Act on Prohibition on Differ-

ential Treatment  on the Grounds of Race etc.’), Consolidation Act No. 626 of 29 September 

1987, available at https://www.retsinformation.dk/Forms/R0710.aspx?id=59249  

 Lov om etnisk ligebehandling (‘Act on Ethnic Equal Treatment’), Consolidation Act No. 438 

of 16 May 2012, available at https://www.retsinformation.dk/Forms/R0710.aspx?id=141404  

 Kildeskatteloven (‘Danish Withholding Tax Act’), Consolidation Act No. 1403 of 7 Decem-

ber 2010, available at https://www.retsinformation.dk/Forms/R0710.aspx?id=134306  

 Lov om børne- og ungeydelse (‘Act on Child- and Young Benefit Allowance’), Consolida-

tion Act No. 964 of 19 September 2011, available at 

https://www.retsinformation.dk/Forms/R0710.aspx?id=138652  

Amending Acts/Bills: 

- Act No. 1609 of 22 December 2010, cf. Bill No. L 79/2010-11 of 17 November 2010, 

available at https://www.retsinformation.dk/Forms/R0710.aspx?id=135247 and 

http://www.ft.dk/samling/20101/lovforslag/L79/index.htm, respectively 

 Lov om børnetilskud og forskudsvis udbetaling af børnebidrag (‘Act on Child Benefit and 

Advance Payment of Child Support’), Consolidation Act No. 439 of 14 May 2009, available 

at https://www.retsinformation.dk/Forms/R0710.aspx?id=125151  

Amending Acts/Bills:  

- Act No. 1609 of 22 December 2010, cf. Bill No. L 79/2010-11 of 17 November 2010, 

available at https://www.retsinformation.dk/Forms/R0710.aspx?id=135247 and 

http://www.ft.dk/samling/20101/lovforslag/L79/index.htm, respectively 

 DIS-loven (‘Act on the Danish International Shipping Register’), Consolidation Act No. 273 

of 11 April 1997, available at https://www.retsinformation.dk/Forms/R0710.aspx?id=84441 

Amending Acts/Bills: 

- Act No. 214 of 24 March 2009, cf. Bill No. L 83/2008-09 of 3 December 2008, available 

at  https://www.retsinformation.dk/Forms/R0710.aspx?id=123994 and 

http://www.ft.dk/samling/20081/lovforslag/L83/index.htm, respectively 

 

https://www.retsinformation.dk/Forms/R0710.aspx?id=122522
https://www.retsinformation.dk/Forms/R0710.aspx?id=45902
https://www.retsinformation.dk/Forms/R0710.aspx?id=130606
https://www.retsinformation.dk/Forms/R0710.aspx?id=130607
https://www.retsinformation.dk/Forms/R0710.aspx?id=133131
https://www.retsinformation.dk/Forms/R0900.aspx?s19=1062&s20=2010&s22=|10|&s113=0
https://www.retsinformation.dk/Forms/R0900.aspx?s19=1062&s20=2010&s22=|10|&s113=0
https://www.retsinformation.dk/Forms/R0710.aspx?id=138671
https://www.retsinformation.dk/Forms/R0710.aspx?id=59249
https://www.retsinformation.dk/Forms/R0710.aspx?id=141404
https://www.retsinformation.dk/Forms/R0710.aspx?id=134306
https://www.retsinformation.dk/Forms/R0710.aspx?id=138652
https://www.retsinformation.dk/Forms/R0710.aspx?id=135247
http://www.ft.dk/samling/20101/lovforslag/L79/index.htm
https://www.retsinformation.dk/Forms/R0710.aspx?id=125151
https://www.retsinformation.dk/Forms/R0710.aspx?id=135247
http://www.ft.dk/samling/20101/lovforslag/L79/index.htm
https://www.retsinformation.dk/Forms/R0710.aspx?id=84441
https://www.retsinformation.dk/Forms/R0710.aspx?id=123994
http://www.ft.dk/samling/20081/lovforslag/L83/index.htm
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 SU-loven (‘Act on Study Grants’), Consolidation Act No. 661 of 29 June 2009, available at 

https://www.retsinformation.dk/Forms/R0710.aspx?id=125699  

 SU-bekendtgørelsen (‘Executive Order on Study Grants’), Executive Order No. 455 of 8 

June 2009, available at https://www.retsinformation.dk/Forms/R0710.aspx?id=125363  

Circulars etc. 

 Vejledning til § 12a i lov om aktiv socialpolitik m.v., (‘Guidance to Section 12 a in the Act on 

Active Social Policy etc.’), Guidance No. 33 of 4 May 2004, available at 

https://www.retsinformation.dk/Forms/R0710.aspx?id=30071  

 Vejledning om EU/EØS-borgeres adgang til kontanthjælp og starthjælp, Guidance No. 19 of 

4 April 2008 (‘Guidance on EU/EEA Citizen’s Access to Social Security and Starting Assis-

tance’), available at https://www.retsinformation.dk/Forms/R0710.aspx?id=115636  

 Notat om adgangen til ud- og afvisning af EU-/EØS-statsborgere på baggrund af subsisten-

sløshed eller af hensynet til den offentlige orden (’Memorandum on the Access to Expulsion 

and Refusal of EU/EEA Citizens on Grounds of Destitution or Considerations on Public Or-

der’) of 30 June 2011, the Integration Ministry, available at 

http://www.nyidanmark.dk/NR/rdonlyres/A0CC770C-2298-47E3-9165-

43178B582A72/0/notat_om_adgangen_til_ud_og_afvisning_af_eu_eos_statsborgere_30062

011.pdf 

 Circular No. 60339 of 29 October 1998, available at 

https://www.retsinformation.dk/Forms/R0710.aspx?id=2974  

 Personaleadministrativ Vejledning (‘Guidance on Personnel Administration’), December 

2011, available at http://pav.perst.dk/  

 Samarbejdsaftalen (‘Co-operative Agreement’), Circular No. 9203 of 7 June 2011, available 

at https://www.retsinformation.dk/Forms/R0710.aspx?id=137719  

 Ansættelsesformcirkulæret (‘Circular on Employment Form’), Circular 210 of 11 December 

2000, available at 

https://www.retsinformation.dk/Forms/R0900.aspx?s19=210&s20=2000&s22=|10|&s113=0  

 Vejledning om forskelsbehandlingsloven (‘Guidance on the Act on Prohibition against Dis-

crimination on the Labour Market etc.’), Guidance No. 9237 of 6 January 2006, available at 

https://www.retsinformation.dk/Forms/R0710.aspx?id=30653  

 Lønanciennitetscirkulæret (‘Circular on Salary Seniority’), Circular No. 6633 of 16 July 

1987, available at https://www.retsinformation.dk/Forms/R0710.aspx?id=56679  

 Cirkulære om jubilæumsgratiale til ansatte i staten (‘Circular on Grade for Employees in the 

State’), Circular No. 9111 of 15 April 2011, available at 

https://www.retsinformation.dk/Forms/R0710.aspx?id=136871  

 Vejledning til statsforvaltningerne vedr. ophold efter EU-opholdsbekendtgørelsen 

(‘Guidance on Residence under the EU Residence Order to the Regional State 

Administration’), available at 

http://www.nyidanmark.dk/resources.ashx/Resources/Publikationer/Vejledninger/2009/vejle
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