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Abbreviations 

 

Allg. VwV  Allgemeine Verwaltungsvorschriften 
ArGV Verordnung über die Arbeitsgenehmigung für ausländische Arbeitnehmer 

(Arbeitsgenehmigungsverordnung; Labour Permit Regulation) 
ASAV Anwerbestoppausnahmeverordnung (Recruitment Stop Exceptions Regula-

tion) 
AufenthG Gesetz über den Aufenthalt, die Erwerbstätigkeit und die Integration von 

Ausländern im Bundesgebiet (Federal law on the residence, employment 
and integration of foreigners in the federal territory) 

AufenthV Aufenthaltsverordnung (Residence Regulation) 
AuslG Ausländergesetz 
Az Aktenzeichen 
AZRG Ausländerzentralregistergesetz (Act on the registry of foreigners) 
BAföG Bundesausbildungsförderungsgesetz  
BayVBl Bayerische Verwaltungsblätter 
BAnz Bundesanzeiger (Official Gazette) 
BÄO Bundesärzteordnung 
BeschV Beschäftigungsverordnung (Employment Regulation) 
BeschVerfV Beschäftigungsverfahrensordnung (Employment Procedure Regulation) 
BFHE Sammlung der Entscheidungen und Gutachten des Bundesfinanzhofs (De-

cisions of the Federal Tax Court) 
BGBl. Bundesgesetzblatt (Federal Law Gazette) 
BKGG Bundeskindergeldgesetz (Federal Law on Allowances in respect of De-

pendent Children) 
BR-Drs. Drucksachen des Bundesrates (Gazette of the Federal Council) 
BRRG Beamtenrechtsrahmengesetz 
BSG Bundessozialgericht (Federal Social Court) 
BT-Drs. Drucksachen des Deutschen Bundestages (Gazette of the Federal Parlia-

mentary Assembly) 
BVerwG Bundesverwaltungsgericht (Federal Administrative Court) 
BVerwGE Collection of Decisions of the Bundesverwaltungsgericht (Federal Admin-

istrative Court) 
DRiG Deutsches Richtergesetz  
DVBl Deutsches Verwaltungsblatt 
DÖV Die Öffentliche Verwaltung 
ECJ European Court of Justice 
EFG Entscheidungen der Finanzgerichte (Decisions of the Tax Courts) 
EURAG Europäisches Rechtsanwaltsgesetz  
EuroAS Europäisches Arbeits- und Sozialrecht 
EZAR Entscheidungssammlung zum Ausländer- und Asylrecht 
EuZW Europäische Zeitschrift für Wirtschaftsrecht  
EuGRZ Europäische Grundrechte-Zeitschrift 
BfA Bundesagentur für Arbeit (Federal Agency for Labour) 
FEV Fahrerlaubnisverordnung 
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FreizügG/EU Gesetz über die allgemeine Freizügigkeit von Unionsbürgern (Act on the 
general freedom of movement of EU citizens, Freedom of Movement 
Act/EU) 

GBl Gesetzblatt 
GMBL Gemeinsames Ministerialblatt  
GVBl Gesetz- und Verordnungsblatt  
HRG Hochschulrechtsrahmengesetz 
InfAuslR Informationsbrief Ausländerrecht 
IntV Integrationskursverordung 
MRRG Melderechtsrahmengesetz 
NJW Neue Juristische Wochenschrift 
NStZ-RR Neue Zeitschrift für Strafrecht – Rechtsprechungsreport  
NVwZ Neue Zeitschrift für Verwaltungsrecht 
NVwZ-RR Neue Zeitschrift für Verwaltungsrecht, Rechtsprechungs-Report 
NZV Neue Zeitschrift für Verkehrsrecht 
OVG Oberverwaltungsgericht (Administrative Appeals Court in most German 

regions, called VGH - Verwaltungsgerichtshof in Southern Germany) 
SGB Sozialgesetzbuch (Code of Social Law) 
SG Sozialgericht (Court on Social Matters) 
StAG Staatsangehörigkeitsgesetz (Act on German Nationality) 
VBlBW Verwaltungsblätter für Baden-Württemberg 
VD Vorschriftendienst 
VG Verwaltungsgericht (Administrative Court) 
VGH Verwaltungsgerichtshof (Administrative Appeals Court in Southern Ger-

many, called OVG – Oberverwaltungsgericht in the rest of Germany) 
WiVerw Wirtschaft und Verwaltung 
ZAR Zeitschrift für Ausländerrecht und Ausländerpolitik 
ZIAS Zeitschrift für ausländisches und internationales Arbeits- und Sozialrecht 
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Introduction  

 
German courts were quick to explore the implications (and limits) of the ECJ’s Ruiz Zam-
brano, McCarthy and Dereci judgments on the scope of application of free movement rights 
to EU citizens who are living in the state of their nationality. The background of the German 
cases are the stricter rules on family reunion with German nationals and third-country na-
tionals in comparison to EU nationals and the corresponding phenomenon of ‘reverse dis-
crimination’. Many of these judgments were related to labour migration, since either the 
German national sponsoring family reunion within Germany or the third-country national 
family member wanted to work in Germany.  

The position adopted by German courts mostly reflects the ECJ’s restrictive standpoint 
in the McCarthy and Dereci rulings, in which it specified that only situations in which the 
EU national would be forced to leave EU territory affect the substance of rights of EU citi-
zenship and are therefore liable to be subject to EU law even in situations in which no cross-
border movement exists. The Federal Administrative Court (Bundesverwaltungsgericht) 
confirmed this standpoint in a ruling of June 2011. Most regional courts followed this line 
(and often without a lengthy discussion of the issue), with the notable exception of the Ad-
ministrative Appeal Court of Baden-Württemberg (VGH Baden-Württemberg) which indi-
cated a more generous reading and referred a case to Luxembourg (Case C-40/11 – Yoshi-
kazu I, pending). 

Also in 2011/12, the compatibility of restrictive social legislation which prevents access 
to social assistance for job-seekers under section 7 of the Social Code II (SGB II) continues 
to dominate the jurisprudence of social courts. As reported previously, the ECJ did not as-
sume a clear standpoint in the Vatsouras judgment on whether the German provision was 
covered by Article 24(2) Citizenship Directive 2004/38/EC. After a decision of the Federal 
Social Court (BSG) that the controversial provision cannot be applied to nationals of con-
tracting states of the European Agreement on Social Assistance Providing for Equal Treat-
ment (incl. many EU Member States), the government decided in December 2011 to amend 
its declaration under the said agreement in order to reverse the effects of the judgments. The 
compatibility of this reservation with the Convention and the pubic international law of trea-
ties is currently tested in courts. 

Moreover, a growing number of regional social appeal courts express their doubts re the 
compatibility of the German rules with EU law, including the new rules in Regulation 
883/2004/EC. Many courts granted interim relief in 2011, which does not however necessar-
ily prejudge the final outcome of the cases which would moreover be subject to review by 
the Federal Social Court (BSG). The latter court has in the meantime alleviated the relevance 
of the dispute by interpreting the exclusion in section 7 of the Social Code II (SGB II) re-
strictively . This judicial conclusion is based on the provision’s wording only and does not 
prejudge the evaluation under EU law. 

Besides access to social benefits, the situation of job-seekers does not raise many prob-
lems. In particular, German media tends to portray reinforced interest in the German labour 
market from EU citizens in countries which are worst affected by the financial crises (such 
as Greece or Spain) positively. There is no resentment about the potential increase of intra-
EU immigration from these countries.  

With the expiry of the transitional period, the restrictions in the present legislation on 
residents and labour permits for nationals of EU-8 Member States ceased to apply on 1 May 



 
GERMANY 

6 
 

2011. EU Citizens from the Member States concerned have since benefited from the full 
freedom of movement for the purpose of taking up employment or self-employed activities. 
Although there was certain nervousness about the real-life implications of free movement, 
media reports have been largely positive. Restrictions on Bulgarian and Romanian nationals 
have nonetheless been extended in accordance with the rules in their corresponding Acces-
sion Treaties. 
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Chapter I 
The Worker: Entry, residence, departure and remedies  

1. TRANSPOSITION OF PROVISIONS SPECIFIC FOR WORKERS 

The provisions specific for workers of the Union Citizens Directive 2004/38 have been 
transposed by the Freedom of Movement Act of 30 July 2004 (FreizügG/EU). The relevant 
provisions of this act have been described in previous reports. Also last year, the Freedom of 
Movement Act has not undergone any substantial changes. There were however four minor 
legislative adjustments, many of which concern section 11 of the Free Movement Act 
(FreizügG/EU) which deals with the interface between general immigration law for third-
country nationals and EU free movement rules, which, in practice, concerns third-country 
national spouses of EU nationals benefiting from free movement within Germany in particu-
lar: 

Firstly, section 11 and 11a of the Free Movement Act (FreizügG/EU) were amended/in-
troduced in order to take into account the new rules of Council Regulation (EC) No 
380/2008 of 18 April 2008 amending Regulation (EC) No 1030/2002 laying down a uniform 
format for residence permits for third-country nationals. The new rules concern technical 
requirements for residence permits of third-country nationals (insofar as they are covered by 
the Free Movement Act, e.g. as spouses of EU nationals).1 

Secondly, section 11 of the Free Movement Act (FreizügG/EU) was slightly amended 
concerning communication between different administrative authorities when unemployed 
third-country nationals take part in language classes supporting labour market integration 
(insofar as these rules are applicable at all).2 

Thirdly, cross-references in section 11 of the Free Movement Act (FreizügG/EU) were 
adapted in order to take note of legislative changes within general immigration law which 
occurred in order to implement the new rules of the EU Visa Codex, the EU Return Directive 
and the Employer Sanction Directive.3 

Fourthly, section 13 of the Free Movement Act (FreizügG/EU) was amended so as to de-
lete a reference to the EU accession Treaty of 2004 concerning the transitional period for 
EU-8 citizens.4 This reference had lost its meaning after the expiration of the transitional 
period, since the general rules applied automatically (see below chapter VIII). 

It should be noted that the separate rules governing the free movement of EU citizens 
(workers, family members and others) has important practical implications and explain why 
the free movement of EU citizens raises less legal problems than used to be the case under 
the former regulatory situation, when third-country nationals and EU citizens were, at least 
to some extent, dealt with in the same Acts of Parliament. The Free Movement Act lays 
down the rights and privileges of EU citizens clearly, thereby signalling to the administrative 
authorities responsible for the implementation of the Act and to court adjudicating its rules 
that EU citizens benefit from free movement – and that these rules should not be confused 
with the more restrictive regulatory framework of general immigration law for third-country 

                                                      
1  Law of 12 April 2011, German Federal Official Journal (BGBl.) 2011, p. 610. 
2  Law of 23 June 2011, German Federal Official Journal (BGBl.) 2011, p. 1266. 
3  Law of 22 November 2011, German Federal Official Journal (BGBl.) 2011, p. 2258. 
4  Law of 20 December 2011, German Federal Official Journal (BGBl.) 2011, p. 2854. 
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nationals, which caused regular problems and frictions under the earlier legal situation, when 
the rules on third-country nationals and Union citizens overlapped. 

Among new court cases, the following deserves closer scrutiny: 
The definition of worker enjoying freedom of movement under the Union Citizens Di-

rective is discussed in a decision of the Administrative Appeal Court of Hamburg.5 The ap-
plicant, an 81-year old Portuguese national, has requested the issuance of a free movement 
certificate under the German Freedom of Movement Act. This had been rejected on the basis 
of an administrative decision, upheld by the administrative court of first instance whereby 
the applicant was not entitled to such a certificate since he could reside and work as a Union 
citizen without the required certificate simply by showing a national ID. The Administrative 
Appeal Court of Hamburg (OVG Hamburg) quashed the decision of the administrative court 
stating that the Portuguese national who was entitled to a small pension and was earning an 
additional income of 525 EUR had been entitled to rely upon freedom of movement of 
workers. Neither the age of 81 years nor the fact that he had only a minor income did ex-
clude him from the scope of application of free movement of worker rights. As a worker 
entitled to free movement he had also a legitimate interest to prove his EU free movement 
rights by issuance of a specific certificate proving his entitlement to free movement rights as 
a worker.  

In a case concerning a 81 year-old pensioner who was working part-time for a salary of 
app. 525 EUR per month (in addition to a small pension) the Administrative Appeals Court 
of Hamburg decided that the old age does not prevent the pensioner to apply for a state cer-
tificate on his status of migrant worker, since ECJ case-law on the definition of workers did 
not foresee for any limitation in terms of age (the authorities had not questioned his right to 
residence in Germany under EU law, but where hesitant to recognise a 81 year-old as a 
‘worker’).6  

An important legal problem within the German context (as in other Member States) con-
cerns the qualification requirements for permanent residence status under Article 16 Direc-
tive 2004/38/EC which are dealt with in ECJ, Joint Cases C-424/10 & C-425/10, Ziolkowski 
& Szeja [2011] ECR I-000 – a judgment which is based upon a preliminary reference by the 
Federal German Administrative Court (BVerwG). In the case, the ECJ had to interpret the 
term ‘legal residence’ in Article 16.1 Directive 2004/38/EC which designates an autonomous 
concept of EU law and must be construed as a period of residence which complies with the 
conditions laid down in the Directive (namely, the person concerned must be a worker or 
self-employed person in the host Member State or have sufficient resources).  

This judgment was quickly taken up by domestic German courts, noting that the calcula-
tion of the 10year time-limit for permanent residence in situations predating the entry into 
force of the directive and EU enlargement does not require factual residence only. Courts 
must moreover consider whether the EU citizen in question would have had a right to resi-
dence in Germany under EU law, if the country of his/her nationality had been an EU mem-
ber state at this time already. For a follow-up case implementing the ECJ judgment see the 
Upper Administrative Court of Bavaria (VGH München).7 The case concerned a Polish na-
tional who entered Germany at a young age with his mother, although their application for 
recognition as ethnic Germans which had suffered under the consequences of World War II 

                                                      
5  Decision of 5.1.2012, 3 Bs 179/11, AuAS 2012, 74. 
6  Hamburgisches OVG, Beschluss vom 05.01.2012, 3 Bs 179-11. 
7  Judgment of 21 Dec 2011, 10 B 11.182, juris. 
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(which implies the right to settle in Germany) was rejected. Her received temporary resi-
dence permits prior to Polish EU accession and applied for a residence permit as EU citizens 
therefore. According to the facts described in the judgment the Polish national finished high 
school (Hauptschule), but did not finish his training as a restaurant cook and there is also no 
information that he worked in Germany (the courted discussed the question and rejects both 
the identity as an worker or as a child of a migrant worker, since there is no evidence that the 
applicant or his mother worked in Germany for an extended period of time8). He does how-
ever have an extensive criminal record. The court rejects the claim of permanent residence 
status on the basis of the ECJ judgment. 

Another follow-up case to concerned a Polish national who had received a temporary 
residence permit in 1989 which has been prolonged until 2002, the Bavarian Administrative 
Appeal Court (VGH München) had to decide whether the Polish national could rely after 
accession of Poland to the European Union upon Art. 28 of Directive 2004/38. He argued 
that under Art. 28, having stayed lawfully within Germany for a period of more than ten 
years, he was entitled to rely upon the specific protection of Art. 28. The Bavarian Adminis-
trative Appeal Court rejected his claim, arguing that Art. 28 has established a three-tier-
system of protection. Therefore, it were not sufficient that the Union citizen had in fact been 
legally resident in the federal territory for a period of ten years. Since the Polish national had 
not previously acquired under Union law a right of permanent residence after five years, he 
could not acquire the highest level of protection under Art. 28 of Directive 2004/38. The 
Court bases its judgment inter alia upon the legislative history of the Directive granting an 
increased protection against expulsion according to the degree of integration. Therefore, the 
major purpose of the permanent residence right regulated in Art. 16 para. 1 of the Directive 
2004/38 did not only require a five-years residence but also a specific degree of integration.9 
According to Recital 25 the protection against expulsion were to increase to the same degree 
as Union citizens and their family members are increasingly integrated in the host state. The 
Court follows from this Recital as well as from the Ziebell-judgment of the ECJ10 that the 
Directive is based upon coherence between the degree of integration in the host state and the 
degree of protection granted by the Directive.11 

2. SITUATION OF JOB-SEEKERS  

Section 2(2) of the German Freedom of Movement Act of 30 July 2004 (FreizügG/EU),12 
which implements the Citizenship Directive 2004/38/EC into EU law, states in general 
terms: ‘The following persons are entitled to freedom of movement under Community law: 
1. EU citizens who wish to reside in the Federal territory as employees or for the purposes of 
seeking employment or carrying out vocational training…’ (own translation). The legislator 
therefore guarantees the free movement of job-seekers in one general provision which does 
not distinguish specific time-frames (with the exemption of the first three months for which 

                                                      
8  Ibid. paras. 28-30.  
9  Bavarian Administrative Appeal Court of 21.12.2011, 10 B L.182, InfAuslR 2012, 161, 163 – referring to 

ECJ of 21.12.2011, C-424/10 and C-425/10 and ECJ of 21.7.2011, C-325/09, Dias. 
10  Judgment of 8.12.2011, C-371/08. 
11  See no. 38 of the judgment of 21.12.2011. 
12  Available online at http://www.gesetze-im-internet.de/freiz_gg_eu_2004/ . 

http://www.gesetze-im-internet.de/freiz_gg_eu_2004/
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simplified accession is guaranteed for all EU citizens in section 2(5) of the Free Movement 
Act). 

The national authorities may however require that EU citizens demonstrate that they ful-
fil the requirements under Section 2 (1) in accordance with Section 5(2) Free Movement Act. 
Again, the act shies away from listing any specific documentation requirements, which guar-
antees the necessary flexibility – prescribed by ECJ case-law – how EU citizens may demon-
strate that they fulfil the conditions for free movement. Insofar as jobseekers are concerned, 
documentation requirements are specified in No. 2.2.1.3 of the Administrative Guidelines on 
the Implementation of the Freedom of Movement Act (Allg. Verwaltungsvorschrift 
FreizügG/EU),13 which is binding upon administrative authorities when interpreting and 
applying the law.  

With regard to jobseekers, No. 2.2.1.3 of the Administrative Guidelines state explicitly 
that Union Citizens have a right to residence as long as there is a reasonable expectation to 
find a job, i.e. also after the initial three-month period of unconditional entry and stay has 
expired and also for more than six-months. Concerning the conditions under which job-
seekers may stay, the Administrative Guidelines explicitly refer to the Antonissen judgment 
of 26.02.1991. The Administrative Guidelines furthermore explain that a reasonable expecta-
tion to find a job (= the criterion established by the Antonissen judgment) is a situation in 
which, based on the qualification of the person concerned and the situation on the labour 
market, the EU citizen in question has a reasonable prospect to be successful with its a job 
applications. Residence of job-seekers may therefore be denied if he or she does not pursue 
any serious intention to take up employment. A German version of the relevant section 
reads: 

Legal databases do not report any major court cases on access of EU citizens to the la-
bour market as job-seekers, which indicates that there are no major problems in the day-to-
day application of these rules. 

In short: There are no specific provisions on the length of stay and the necessary docu-
mentation requirements. The Administrative Guidelines rather oblige the German authorities 
to interpret the Free Movement Act Antonissen ‘ruling’ as well as relevant provisions of the 
Directive 2004/38, in particular Art. 6 and Art. 14 (4) are taken into account in the adminis-
trative practice.  

3. OTHER ISSUES OF CONCERN 

While the free movement of EU citizens does not cause extensive problems in the domestic 
German context – due also to the detailed rules explaining the privileges of EU citizens in 
the Free Movement Act (FreizügG/EU) – there continue to be many court cases on the exact 
position of Turkish workers under the Association Council Decision 1/80, where the inter-
pretation of free movement rules features regularly.  

In an interesting case, the Federal Administrative Court (BVerfG) decided that a Turkish 
woman, who had entered Germany for family reunion purposes, must be qualified as a 
worker under Art. 6 of the Association Council Decision 1/80, although she was working 
only for a few hours per week and relied on additional financial support by the German 

                                                      
13  Available online at Allgemeine Verwaltungsvorschriften zum Freizügigkeitsgesetz / EU of 26.10.2009. 



 
GERMANY 

11 
 

state.14 Relying upon ECJ case-law, the Federal Administrative Court (BVerfG) concluded 
that it would be sufficient to earn 180 EUR per month on average for weekly work of no 
more than 5 ½ hours, although the contract was later extended to 10 hours or 400 EUR per 
month. The lower threshold was enough to qualify as worker under EC free movement rules 
and the EEC-Turkey Association Council Decision 1/80. 

Many more decisions concern the expulsion and deportation of Turkish nationals under 
Art. 14 of the EEC-Turkey Association Council Decision 1/80, whose wording does how-
ever differ from the EU free movement rules and must therefore interpreted independently – 
as the ECJ confirmed in a judgment after a preliminary reference from Germany. 

4. FREE MOVEMENT OF ROMA WORKERS 

In a Parliamentary Reply of the Federal Government to members of the Bundestag15 the 
Federal Government describes in detail the legal situation of Roma in the European Union 
and in potential future EU Member States. With regard to the legal status of approximately 
70 000 Sinti and Roma the Federal Government notes that in accordance with the action of 
the European Commission regarding the deportation of Roma from France all measures have 
been taken to terminate potential violations of the Freedom of Movement Directive for Roma 
EU citizens. The Federal Government describes also in the report various incidents or attacks 
in Germany on Roma families and declares its intention to insist in the improvement of the 
situation of Roma by European measures. The report describes in detail the legal situation in 
various EU Member States, including Italy, France, Bulgaria, Rumania, Hungary and legisla-
tive and administrative measures taken to protect Roma against discrimination. It is also 
notes that due to the very low skill of many Hungarian Roma the freedom of movement for 
workers remains in many cases without any practical relevance, since they do often not find 
jobs.  

As to the situation of Roma and Sinti in the Federal Republic of Germany, the Federal 
Government states in another Reply to a members of the Bundestag16 that it cannot give pre-
cise figures on the numbers of Roma and Sinti living in Germany, since official statistics do 
not differentiate ‘ethnic’ affiliation. According to estimations, there are approximately 
70 000 German Sinti and Roma living in Germany. According to the report, every child is – 
under the legal rules which apply to schooling in the different German regions (schooling is 
a regional competence) – to be granted access to education irrespective of social background 
and the economic situation of parents. Therefore, Sinti and Roma are in all states of the Fed-
eral Republic entitled to participate in measures for individual promotion of the education of 
children. Moreover, insofar as access to the labour market in Germany in concerned the ac-
cess to measures promoting the professional capabilities is not dependent on the nationality 
or ethnical affiliation.  

                                                      
14  BVerwG, Judgment of 19 April 2012, 1 C 10.11. 
15  BT-Drs. 17/7131 of 22.9.2011, available online at http://dip21.bundestag.de/dip21/btd/17/071/1707131.pdf. 
16  Antwort der Bundesregierung auf die Kleine Anfrage der Fraktion DIE LINKE: Nationale Strategie zur 

Integration der Roma und Sinti in Deutschland, BT-Drs. 17/6230 vom 17.06.2011, available online at 
http://dipbt.bundestag.de/dip21/btd/17/062/1706230.pdf. 

http://dip21.bundestag.de/dip21/btd/17/071/1707131.pdf
http://dipbt.bundestag.de/dip21/btd/17/062/1706230.pdf
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Eventually, another reply by the Federal Government to members of the Bundestag17 ex-
plains that there are particular programmes to improve the situation of Roma in various 
states of the Federal Republic. With regard to discriminatory measures, there have been no 
complaints at the anti-discrimination office of the Federal Republic, which has been estab-
lished in accordance with EU non-discrimination discrimination, in relation to actions 
against Sinti or Roma. The absence of official complaints does of course not imply the ab-
sence of real social problems on the grounds, but legally state authorities would of course 
pursue any complaint with which they are confronted. It should be mentioned furthermore 
that the extensive report of the Federal Government deals with the legal situation of Roma 
irrespective of whether they are Union citizens or third-country nationals. There are no spe-
cific chapters in the report on the free movement rights of Roma EU citizens.  

However, from the jurisprudence of administrative courts no cases have been known nor 
any reports been published indicating expulsion or deportation measures against Roma citi-
zens relating to the particular economic or social situation of Roma in Germany. Therefore, 
one may conclude that free movement rights of Roma EU citizens do not constitute a major 
legal problem in Germany.  

Selected media report do however note that there are instances of exploitation and mis-
treatment of Roma migrant workers, who take up employment in Germany (sometimes ille-
gally insofar as citizens of Romania and Bulgaria are concerned) and are then subjected to 
mistreatment by employers, who pay lower wages than the law and/or contract require or ask 
for ‘commissions’ to facilitate access to the German labour market (often within an organ-
ised crime context). Many of the persons concerned are ethnic Roma and work in the con-
struction sector. For a prominent example, see the one-page report in the Frankfurter Allge-
meine Zeitung of 14 April 2011 (‘Ein Gedicht für den Zoll’). 

It should be noted, however, that such reports do not reflect extensive legal and practical 
problems and that state authorities are – with the active support of trade unions – pursuing 
activities to identify such cases and prevent exploitation. Similar problems were, on a much 
bigger scale, pertinent in the mid-1990s with regard to workers from Germany’s Eastern 
European neighbours. At the time, various new powers were given to the Zoll (custom au-
thorities) to dry up the ‘black’ labour market. These powers are still in place and are regu-
larly use for on-site inspections etc. 

                                                      
17  Antwort der Bundesregierung auf die Kleine Anfrage der Fraktion BÜNDNIS 90/DIE GRÜNEN: Verab-

schiedung einer nationalen Strategie zur Integration der Roma, BT-Drs. 17/6698 vom 28.07.2011, available 
online at http://dipbt.bundestag.de/dip21/btd/17/066/1706698.pdf.  

http://dipbt.bundestag.de/dip21/btd/17/066/1706698.pdf
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Chapter II 
Family Members  

1. DEFINITION OF FAMILY MEMBERS AND ‘REVERSE DISCRIMINATION’ 

There has been no particular decisions or incidence giving rise to challenge the definition of 
family members in sec. 3 (2) of the Freedom of Movement Act (FreizügG/EU) which corre-
sponds largely to the relevant provisions of Directive 2004/38.  

The Federal Administrative Court moreover confirmed that family relatives of German 
nationals are in principle not entitled to rely upon the freedom of movement rights in the EU 
Treaty and/or Directive 2004/38, if the sponsor (who is a German national) has not made use 
of their right to move within the European Union. This presents a first reaction of the highest 
German administrative Court to the ECJ’s controversial Ruiz Zambrano decision as well as 
the subsequent McCarthy and Dereci cases.  

More specifically, the Federal Administrative Court (BVerwG) and other German courts 
came to the following conclusions on the definition of family members and the issue of re-
verse discrimination: 

The Federal Administrative Court in a judgment of 22.06.201118 refers to the Ruiz Zam-
brano-judgment and the subsequent McCarthy-Judgment in arguing that union law does not 
provide for a free movement right of a third country national spouse of a German national 
who did not make use of his free movement rights within the European Union. The court 
argues that the ECJ in its Ruiz Zambrano-judgment did not follow the advocate general’s 
request to abolish reverse discrimination with regard to rights derived from union citizenship 
for nationals who have not exercised their free movement rights, since the ECJ does not re-
quire a cross-border element only within the ‘core’ of EU citizenship rights (a position which 
the ECJ reiterated and confirmed in its Dereci judgment which was delivered after the ruling 
of the German Federal Administrative Court). In applying these principles, the Federal Court 
concludes from the McCarthy-judgment that the denial of a residence right for a third coun-
try national spouse of a union citizen does not result in a denial of the core substance of un-
ion citizenship. Different to the situation in Ruiz Zambrano and in parallel to the McCarthy 
decision of the ECJ, the rejection of a residence right for spouses does not amount to an ob-
ligation of the union citizen to leave the territory of the European Union. Based upon his 
nationality a German national possesses an unlimited residence right. In the absence of 
cross-border movement activating the free movement rules, the conditions or limitations of 
the right of spouses to join their German spouses were to be determined exclusively by na-
tional law.19 

On the same line argues the Administrative Appeal Court of Lower Saxony (OVG Sach-
sen) in a decision of 04 October 2011.20 The court was facing a request for a residence per-
mit for an unemployed third country national for the purpose of being able to visit on a regu-
lar basis his child for which he does not paid any subsistence costs and which is living in a 
‘care family’ following a decision of the competent family court. The court rejects the appli-
cation of Ruiz Zambrano-principles on the core of EU citizenship stating that the German 

                                                      
18  BVerwG, judgment of 22 June 2011, Case 1 C 11.10, www.berwg.de. 
19  Ibid. para. 10, referring to the Metock-Judgment of the ECJ, ECRE 2008, I-6257.  
20  4 NE 184/11, Informationsbrief Ausländerrecht 2012, 13.  
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child not be forced to leave the territory of the European Union in case of a denial of a resi-
dence permit would, since the German child, which had never made use of free movement 
rights within the European Union, was living in a care family and had only lose connections 
with his father based by temporary visits. Even if the father left the EU, the child could 
therefore be expected to stay with the care family. 

The same conclusion with regard to the consequences of Ruiz Zambrano and McCarthy 
are drawn by the Administrative Appeal Court of Hesse (VGH Kassel).21 The court was ad-
dressed with an appeal against the rejection of a residence permit of an Albanian national 
who was living together with a German national in Germany and having with her a common 
daughter possessing as well German nationality. The Albanians national’s application for a 
residence permit (following an expulsion for criminal offences) was rejected with the argu-
ment that the denial of a residence permit did not interfere into the core substance of rights of 
the German child in accordance with the ECJ decisions. The court argues that the applicant 
did not show that his child was forced to leave the Union territory due to the fact that he had 
been compelled to leave the Federal Republic. Therefore, the applicant Albanian national 
could only be authorized to return to Germany on the basis of a new procedure limiting the 
effects of the previous expulsion decision (not on the basis of the child’s Union citizenship). 
The application of the Ruiz Zambrano criteria required, in the court’s view that the applicant 
shows for what legal or factual reason has departure has to be considered as impossible. The 
mere fact of being father of a German child and being obliged to return in the implementa-
tion of a deportation procedure to the country of origin could not be considered in the ab-
sence of particular circumstances as a barrier for deportation.  

In a similar vein, a couple of other judgments reject direct implications of the said ECJ 
judgments, arguing that the rejection of residents permit to third country national family 
members of German nationals which have never exercised their free movement rights within 
the European Union would not force the German nationals in question to leave EU territory. 
Therefore, Article 20 TFEU and/or the Citizenship Directive do not apply to the cases de-
cided – mirroring the McCarthy and Dereci rulings of the ECJ. None of the Courts men-
tioned below does however embark upon an extensive legal assessment of their own; they 
usually refer to the McCarthy and/or Dereci rulings as well as the judgment of the Federal 
Administrative Court of June 2011 mentioned above to justify their result: 
• Administrative Appeals Court (OVG) Berlin-Brandenburg, Urteil vom 19.03.2012, OVG 3 

B 21.11 
• Administrative Appeals Court (OVG) Lüneburg, Beschluss vom 04.10.2011, 4 ME 184-11 
• VGH Baden-Württemberg, Urteil vom 07.12.2011, 11 S 897/11 
• Administrative Appeals Court (OVG) Northrine Westfalia, Beschluss vom 29.04.2011, 18 

B 377-11 
• Administrative Appeals Court (OVG) of Hesse, Beschluss vom 27.10.2011, 6 D 1633/11 
• Administrative Appeals Court (OVG) of Hesse, Urteil vom 07.07.2011, 7 B 1254/11 
 
The Administrative Appeal Court (VGH) of Baden-Württemberg is also faced with the im-
plications of the Ruiz Zambrano-judgment on the national rules on family reunion.22 Some-
what different from the Federal Administrative Courts judgment discussed above, the Appeal 
Court argues that the Ruiz Zambrano-judgment is to be interpreted as ousting the provisions 

                                                      
21  Decision of 20.10.2011, 3 A 554/11 Z, Informationsbrief Ausländerrecht 2012, 63.  
22  Administrative Appeal Court Baden-Württemberg, judgment of 04.05.2011, 11 S 207/11.  
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of the German residence act on family reunion, which apply to third-country national parents 
of German citizens. The court, however, leaves open whether the Ruiz Zambrano-judgment 
results in an obligation to treat equally third country national spouses of German citizens 
with Union citizens who have made use of their free movement rights within the European 
Union and whether the provisions of the Union Citizens Directive 2004/38, in particular 
Article 28, have to be applied by analogy to family relatives of German citizens in general. 
Independent of an application of such provisions by analogy the court argues that Art. 6 para. 
2 of the EU Treaty as well as Art. 52 para. 3 and 7 of the Fundamental Rights Charter an 
equivalent human rights protection has to be adopted in order to achieve an equal application 
between the rights under the EU Fundamental Rights Charter and the European Convention 
of Human Rights.  

The same court (Administrative Appeal Court (VGH) of Baden-Württemberg) also has 
to decide the case of a Japanese national living in the Southern German city of Ulm who 
separated from the mother of his common child, who is a German national. While the father 
stayed in the German city of Ulm and maintained joint custody with the child, the mother 
and the child moved to the Austrian capital of Vienna. The father now claims a residence 
rights as the family member of an EU citizen on the basis of ECJ case-law and/or the citizen-
ship directive, although the denial of this right under EU law would not directly affect his 
legal capacity to remain within Germany, since he has a residence permit as an economic 
migrant which guarantees residence security, but provides somewhat less rights than free 
movement law. The case was referred to the ECJ in order to identify the implications of the 
Ruiz Zambrano line of cases and/or Article 24 of the Charter of Fundamental Rights (Case 
C-40/11, pending). 

In order to receive an interim judicial protection of a Union citizen right based upon the 
Ruiz Zambrano-judgment the Administrative Appeal Court of Baden-Württemberg (VGH 
Mannheim)23 takes the view that a third country national as a father of a child born in Ger-
many and possessing German nationality may be entitled to judicial interim protection. The 
applicant relied upon the Ruiz Zambrano-judgment in order to get a work permit and a resi-
dence permit. He argued that his deportation would interfere into his daughters’ right as a 
Union citizen. The court applies in principle the Ruiz Zambrano-criteria arguing that limita-
tions of rights derived from the core substance of Union citizenship may be subject only to 
limitations in accordance with the jurisprudence of the European Court of Human Rights 
under Art. 8 ECHR.  

2. ENTRY AND RESIDENCE RIGHTS  

In a widely discussed case the Federal Administrative Court decided on 30 March 2010 that 
the privileges of family members of EU Citizens under the Free Movement Directive 
2004/38/EC and the corresponding rules of the German Free Movement Act do not extend to 
EU Citizens which have not exercised their free-movement right within the European Un-
ion.24 In the beginning of 2011, the Federal Administrative Court confirmed this position 
whereby a third-country national spouse of a German national may rely upon free movement 
rights only if a German national has made use of his right to freely move within the Euro-

                                                      
23  Decision of 12.05.2011, 11 S 765/11. 
24  Judgment of 30.03.2010, 1 C 8/09. 
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pean Union in a ‘substantive’ manner.25 Thus, the Court has not considered it as sufficient to 
travel exclusively for the purpose of concluding a marriage with a third-country national to 
another Member State (so-called ‘Denmark Cases’, which have been discussed more exten-
sively in last year’s report and which concern situations in which third-country nationals try 
to get within the scope of application of EU law by travelling to Denmark for the purpose of 
concluding a marriage with a German national).26 The criteria of ‘using freedom of move-
ment in a substantive manner’ has met criticism in the literature arguing that every use of 
free movement rights would trigger the application of the Union Citizens Directive for third-
country national family members irrespective of whether a Union citizens were to move as a 
tourist or as a migrant worker to another EU Member State.27  

The Federal Administrative Court applies the EU Freedom of Movement Act by analogy 
to family relatives of German nationals in ‘return cases’ in which freedom of movement 
rules apply. The Administrative Appeal Court of North Rhine Westphalia in a decision of 
24.04.2012 clarified the formalities in such cases. The administrative authorities therefore 
have to issue a provisional certificate to family relatives of a returning job seeking German 
national irrespective of any requirements concerning sickness insurance or sufficient means 
of living according to Sec. 5 para Freedom of Movement Act.28 

Issues on the effect of an expulsion decision taken against a third country national who 
subsequently became entitled to free movement due to the naturalisation of his (now Ger-
man) wife are dealt with by the Hamburg Administrative Appeal Court.29 The Court decided 
that a valid expulsion decision does not lose its validity automatically due to a shift into a 
status of a family relative entitled to free movement.30 The expulsion order, which does not 
lose its relevance automatically, however has to be squashed by analogy to section 32 para 1 
S.1 of the Residence Act, if the person concerned does not represent anymore an actual 
threat to a fundamental interest of the society, such as the danger of committing new serious 
criminal offences. 

The status of a third country national within a Dublin procedure claiming a residence title 
on the basis of his intention to marry a Union citizen is discussed by the Administrative Ap-
peal Court of Hamburg. The applicant had appealed a decision to transfer him to France as 
the competent asylum state under the Dublin II Regulation.31 The Court decided that no 
transfer decision can be executed until a previous decision on this entitlement to a provi-
sional residence right based upon his declared intention to marry a Union citizen. The accep-
tance of a transfer by France under the Dublin rules did not absolve the German authorities 
to examine a claim for a residence title as a future spouse of a Union citizen before the Dub-
lin rules can be applied. 

The question to what extent provisions of the Residence Act may be applied to Union 
Citizens is exclusively regulated in § 11 of the Freedom of Movement Act. In principle the 
                                                      
25  In German: ‘Wenn der deutsche Staatsangehörige von seinem unionsrechtlichen Freizügigkeitsrecht nachhal-

tig Gebrauch gemacht hat.’ Federal Administrative Court (BVerwG), judgment of 11 Jan 2011, 1 C 23/09, 
NVwZ 2011, 871. 

26  See also Federal Administrative Court of 16.11.2010, NVwZ 2011, 495; see also Heckel, Ehegattennachzug 
zu Unionbürgern und deutschen Staatsangehörigen, VwBlBW 2012, 174; Hailbronner, Visumverfahren und 
Familiennachzug, VwBlBW 2011, 369. 

27  See for instance Oberhäuser, ‘Dänemark-Ehen’, Unionsrecht und Inländerdiskriminierung, NVwZ 2012.  
28  Decision of 24..4.2012 18B 1572/11; The Freedom of Movement Act does not require a proof of these re-

quirements for job-seeking Union citizens. 
29  Administrative Appeal Court of Hamburg, Decision of 27.07.2011, 4 Bs 97-11. 
30  Contrary to OVG Bremen, Decision of 21.1.2011, 1 B 242/10, juris. 
31  Administrative Appeal Court of Hamburg , Decision of 27.07.2011 , 4Bs 97/11. 
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rules of the Residence Act are not applicable with exception of some specific provisions to 
which § 11 refers. The Administrative Appeal Court of Baden-Württemberg discusses 
whether in the absence of specific procedural provisions the rules of the Residence Act may 
by applied by an analogy. The court argues that the wording and the purpose of § 11 of the 
Freedom of Movement Act preclude any recourse to the provisions of the Residence Act by 
analogy with an exception of those provisions to which § 11 explicitly refers. Therefore the 
general rule of a competence of the alien authorities in § 71 of the Residence Act cannot be 
used as a legislative basis for a special competence of the superior alien authorities to enact 
decisions on loss or non-existence of a right of free movement.32 It should be noted that this 
judgment was however overturned on appeal by the Federal Administrative Court in June 
2011.33 Implications of the Metock judgment 

The Metock judgment has been transposed by No. 3.0.3 of the Administrative Guidelines 
on the Implementation of the Freedom of Movement Act (Allg. Verwaltungsvorschrift 
FreizügG/EU) which is binding upon administrative authorities when interpreting and apply-
ing the law. The guidelines make clear that the distinction between a first entry into the un-
ion territory and free movement within the EU has been abolished. Therefore, third country 
national family relatives of Union Citizens may, independent of their previous legal status, 
claim freedom of movement on the basis of the Union Citizens Directive provided that they 
can show their status as family relatives of a Union Citizen and demonstrate that they fulfil 
all the other requirements under the Directive 2004/38. If these conditions are fulfilled, only 
EU free movement rules apply, i.e. they are treated like Union Citizens. Legal databases do 
not report any court cases on the issue, which indicates that the guidelines are respected in 
practice. 

3. ABUSE OF RIGHTS, INCL. MARRIAGES OF CONVENIENCES AND FRAUD 

There are no specific substantive or procedural provisions on marriages of convenience and 
fraud with respect to entry and residence in Germany by Union Citizens. However, recently 
the legislator has passed a general law on prohibition of forced marriages which concerns the 
Residence Act only and does therefore not have a direct impact upon the legal status of Un-
ion Citizens and their Family Members which are covered by the Freedom of Movement Act 
(not the Residence Act). 

With regard to the burden of proof of a third-country national claiming a right of resi-
dence based upon family relationship under the Residence Act, the Federal Administrative 
Court has consistently taken the view that the foreign spouse of a German citizen has to 
prove that the purpose of the residence is the true intention to live a family life in the Federal 
Republic. Therefore, in case of concrete indications the authorities are authorized to examine 
whether the true intention of a claimed residence right is a marriage of convenience. If 
doubts remain as to the true intention of a foreign spouse, the foreign spouse will carry the 
burden of proof.34 

                                                      
32  The Baden-Württemberg legislation provided for a special competence of the Regierungspräsidien under the 

Aufenthalts- und Asylzuständigkeitsverordnung, AAZuVO, in line with the Residence Act. 
33  Judgment of 28. 06. 2011, 1 C 18.10. 
34  Federal Administrative Court, Judgment of 22.6.2011, 1 C 11/10, NVwZ 2012, 52 – with regard to the Ger-

man legislation under the Residence Act.  
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The question which type of national measures may be taken under Art. 35 Union Citizen 
Directive (prevention of sham marriages) is dealt with by the Administrative Appeal Court 
of Berlin-Brandenburg.35 The Court repeals an administrative decision against a Kosovo 
Albanian refusing a Visa for the purpose of marrying an Italian national living in Germany 
based upon the assumption of a sham marriage. The marriage had been arranged during a 
brief visit of the Italian national in Kosovo. Previously both spouses had not known each 
other. The Lower Court had rejected the appeal by applying an administrative guideline of 
the Residence Act whereby freedom of movement rights may be denied in case of abuse of 
rights. The Appeal Court argued that Art. 35 of the Directive had not been properly imple-
mented in Germany and that an implementation by administrative guidelines did not fulfil 
the requirements of transparency , clarity and binding force for everybody (relying upon ECJ 
of 30.5.1991, C-361/88). The Court as well applied a rather strict interpretation of Art. 5 para 
2 of the Union Citizens Directive obliging the administrative authorities to grant a visa irre-
spective of any indications of a sham marriage, arguing that the examination could only take 
place after a visa had been granted for the purpose of family reunion with a Union citizen. 
The Appeal Court Judgment is subject to further appeal with the Federal Administrative 
Court who may well take a different view on the subject. 

4. ACCESS TO WORK 

Family members are entitled to work under the same conditions as Union citizens and Ger-
man nationals. A family member of a Union citizen is therefore entitled to work irrespective 
of nationality. No labour permit is required.36 Third-country family members of German 
nationals are not entitled to free movement, unless there is a trans-border situation. In this 
case, third-country family members are entitled to direct access to the labour market under 
EU rules (on the recent debate about the definition of cross-border situation see section II.1 
above).  

5. FAMILY MEMBERS OF JOB-SEEKERS 

The situation of family members of job seekers has been dealt with in earlier reports. There 
are no indications that legal or administrative problems have arisen with the entitlement of 
family members of job seekers to free access to the labour market under § 3 (1) Freedom of 
Movement Act. There are however extensive debates about the compatibility of the exclu-
sion of job-seekers from social assistance in accordance with section 7 of the Social Code II 
(SGB II) which also affects family members and which will be discussed more extensively 
in the next chapters. 

 

                                                      
35  Judgment of 13.4.2011 , 12B 37.09. 
36  See no. 2.2.100 Durchführungsanweisungen zur Arbeitsgenehmigungsverordnung, last update: 5/2011. 
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Chapter III 
Access to Employment 

1. IN THE PRIVATE SECTOR 

1.1. Equal Treatment (e.g. assistance of employment agencies) 

The Social Code III (Sozialgesetzbuch (SGB) Drittes Buch (III) – SGB III Arbeits-
förderung37) provides a large number of measures to facilitate access to the labour market 
including cooperation between employers and employees with the Federal Agency for La-
bour and a wide of measures on advice, promotion, activation and professional integration 
into the labour market. These extensive legal rules are administered by the local offices of 
the Federal Agency for Labour, i.e. there is uniform implementation of the federal legal rules 
throughout Germany.  

These provisions do not distinguish as to the nationality or residence of a worker. Section 
30(1) Social Code I states unambiguously that its rules apply to all people who reside within 
Germany. I.e. discriminations on ground of nationality are not allowed. As a legal require-
ment, the Federal Agency for Labour (Bundesagentur für Arbeit) provides all assistance 
irrespective of nationality. The conditions for being entitled to assistance measures are laid 
down in the law. They do not leave any discretion which may open up possibilities for dis-
criminatory treatment – and the absence of many court cases on discriminatory treatment of 
EU citizens indicates that the legal rules mandating equal treatment are respected in practice. 
Moreover, Section 36(2) Social Code III obliges the Federal Agency for Labour not to re-
spect potential nationality requirements of private employers (or related criteria concerning 
age, sex, etc.), which are not required by the job in question (thereby supporting respect for 
EU and national non-discrimination laws).  

2. IN THE PUBLIC SECTOR  

2.1. Nationality Condition for Access to Positions in the Public Sector  

The law on the status of civil servants38 requires as a condition of appointment German na-
tionality or nationality of another EU Member State (see the 2009/10 report on p. 21-2 for 
more details). Exceptions are made on the condition that the specific task to be performed 
requires German nationality.39 The law refers to the EU-principles of public service, mirror-
ing the European Court of Justice’s case-law on Article 45(4) TFEU. General rules on access 
to the public sector are therefore in line with ECJ case-law. 

Following the decision of the ECJ of 24.05.2011 in the case C-54/08 on the compatibility 
of section 5 of the German Public Notary Regulation with Art. 51 TFEU it is clear from the 
judgment that the requirement of German nationality in the Federal Regulation is inapplica-

                                                      
37  Updated versions online at http://www.gesetze-im-internet.de/sgb_3/. 
38  Gesetz zur Regelung des Statusrechts der Beamtinnen und Beamten in den Ländern (Beamtenstatusgesetz) 

vom 17.06.2008, BGBl. 2008 I, p. 1010.  
39  See also previous report 2009 at p. 21. 

http://www.gesetze-im-internet.de/sgb_3/
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ble with regard to applicants from other EU member states. It is less clear to what extent the 
judgment, which is based upon Art. 51 TFEU, is to be applied with regard to regulations of 
the lender providing for a three-year-employment as assisting notary public in order to apply 
for a host as a notary public. There are also questions on the implications of the judgment 
with regard to the exercise of a profession as a notary public in the framework of an em-
ployment rather than as a self-employed activity. Since the court has assumed that the activi-
ties of a notary public are not connected with the exercise of public authority it must be as-
sumed that the requirement of German nationality cannot be upheld whether in the context of 
an employment or as a self-employed activity.40 

2.2.  Language Requirements 

There is a variety of specific language in different sections (e.g. teachers for specific classes 
etc.). These are not laid down in general rules however. It is not possible to generally reject a 
job application for reasons of language requirement unless the job description of a specific 
assignment says so. 

2.3.  Recognition of Professional Experience for Access to the Public Sector  

It is in principle within the competence of every Bundesland (region/state) to make rules on 
recognition of professional certificates for regulated or non-regulated professions transposing 
the Directive 2005/36/EC. As a rule, the different Länder have enacted a variety of different 
regulations depending on each profession within the public sector. Some of these regulations 
do not distinguish between the public and the private sector as far as professional experi-
ences for access to the public sector are required. Generally speaking, the survey of the ad-
ministrative and juridical practice indicates that the criteria on recognition of professional 
experience of nationals of other EU Member States are generally complied with (see also the 
2009/10 report on p. 22-3).  

The same is true with respect to the Federal Regulation on access to the professional ca-
reers of civil servants in the public service of the Federation.41 The Bundeslaufbahnverord-
nung42 contains in different contexts rules on professional experience, for example, with 
regard to the probation period a full time occupation in the public service of another EU 
Member State is fully recognized for the probation period.43 Moreover, there are rules on the 
recognition of professional experience in the context of promotion and exceptional recruit-
ment for highly qualified applicants.44 Some of these rules may create difficulties of applica-
tion when transposed to professional experience acquired in another EU Member State with 

                                                      
40  For a critical review of the judgment see: Korte/Staiger, Deutschennotariat abgestempelt!, NVwZ 2011, 1243.  
41  Verordnung über die Laufbahn der Bundesbeamtinnen und Bundesbeamten – Bundeslaufbahnverordnung, 

12.02.2009, BGBl. 2009 I, 284.  
42  Verordnung über die Laufbahnen der Bundesbeamtinnen und Bundesbeamten (Bundeslaufbahnverordnung - 

BLV), available online at http://www.gesetze-im-internet.de/blv_2009/BJNR028400009.html. 
43  Section 29 BLV.  
44  See for instance: Art. 27 (1) BLV: „abweichend von § 17 Abs. 3 bis 5 des Bundesbeamtengesetzes können 

geeignete Dienstposten mit Beamtinnen und Beamten besetzt werden, die  
1. sich in einer Dienstzeit von mindestens 20 Jahren in mindestens 2 Verwendungen bewährt haben.  
2. seit mindestens 5 Jahren das Endamt ihrer bisherigen Laufbahn erreicht haben 
3. in den letzten zwei Beurteilungen mit der höchsten oder zweithöchsten Note ihrer Besoldungsgruppe oder 
Funktionsebene beurteilt worden sind und  
4. ein Auswahlverfahren erfolgreich durchlaufen haben.  
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a completely different structure of civil service. But as a matter of principle, the recognition 
of work experience and diplomas in the public sector is guaranteed. 

3. OTHER ASPECTS OF ACCESS TO EMPLOYMENT 

According to special information which the Commission forwarded to the network, there are 
currently discussions on support for students to find employment in Berlin. It should be 
noted, however, that many jobs which are described in the context do not cross the qualita-
tive and/or quantitative threshold for employment within the meaning of Article 45 TFEU. 
Most importantly, moreover, these complaints do not concern the activities of the Federal 
Agency for Labour. As has been reported more extensively separately, the following criteria 
should be considered: 

Distinguishing Employment Agencies: Different employment agencies offer their ser-
vices for students. Among them, effektiv – studentische Arbeitsvermittlung45 and Studenten-
vermittlung46 appear to be private institutions which employers may use to advertise job 
which they intend to offer to students. By contrast, Studentenwerk Berlin 
(http://www.studentenwerk-berlin.de) is a public body, which has been established on the 
basis of a regional statute and serves the different universities located in the region of Berlin. 

More specifically, the Studentenwerk has been established on the basis of an Act of the 
regional parliament of the city of Berlin, which benefits – like all other German regions – 
from self-rule in university matters under the German constitution. The act in question is the 
Studentenwerksgesetz.47 Legally speaking, the Studentenwerk is, like the universities them-
selves, an institution of public law (§ 2 of the Act) and – in contrast to the private employ-
ment agencies mentioned above – also a non-profit organisation. As such it is, undoubtedly 
part of the state administration.  

Distinguishing Different Categories of Student Employment: It is established ECJ case-
law that not all student employment falls within the scope of the free movement of worker 
ratione materiae. Analysing the job offers which are currently available on the websites of 
the employment agencies, it seems that many fall outside the scope of the free movement 
rules.  

If, to take up an example mentioned by all employment agencies, a private household 
hires student(s) for supporting tenancy changeover for one or two day (a typical, short-term 
student employment) or a small company hires a student to assist them in the representation 
at a trade fair (another example of typical student employment), such activity would in itself 
probably not fulfil the quantitative and qualitative criteria which the ECJ has developed for 
Article 45 TFEU (cf. ECJ, Case 53/81, Levin [1982] ECR 1035, para. 17: ‘… whilst part-
time employment is not excluded from the field of application of the rules on freedom of 
movement for workers, those rules cover only the pursuit of effective and genuine activities, 
to the exclusion of activities on such a small scale as to be regarded as purely marginal and 
ancillary’). In short: many student jobs offered by the agencies do, as such, not fall within 
the reach of Article 45 TFEU, while other, more stable jobs, offered by the employment 

                                                      
45  http://www.jobstudent.de/. 
46  http://www.bewerber.studenten-vermittlung.com/ 
47  The full legal text of which is available online at 

http://gesetze.berlin.de/Default.aspx?vpath=bibdata\ges\blnstudwg\cont\blnstudwg.inh.htm&pos=0&hlwords
=StudWG#xhlhit. 

http://www.studentenwerk-berlin.de/
http://www.jobstudent.de/
http://www.bewerber.studenten-vermittlung.com/
http://gesetze.berlin.de/Default.aspx?vpath=bibdata\ges\blnstudwg\cont\blnstudwg.inh.htm&pos=0&hlwords=StudWG#xhlhit
http://gesetze.berlin.de/Default.aspx?vpath=bibdata\ges\blnstudwg\cont\blnstudwg.inh.htm&pos=0&hlwords=StudWG#xhlhit
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agencies do however fall within the scope of the free movement rules. One could insofar 
only question in how far consecutive short-term employment by different employers may, 
collectively, bring different occupations within the reach of Article 45 TFEU which, consid-
ered individually, would remain outside their scope. This hypothesis has however not been 
tested in (let alone confirmed by) the European Court of Justice. 

Concerning the activities of the public law body Studentenwerk Berlin more specifically, 
it should be noted that its statute explicitly confines the advertisement of job offers to ‘short 
term’ employment for students.48 Supposedly, the Studentenwerk is not meant to compete 
with the activities of the Federal Labour Office, which supports all job-seekers in finding 
regular employment. According to its 2010 activity report, the average student employment 
comprised an overall salary (covering the total employment period, i.e. not per week or 
month on a recurring basis) of 257,50 EUR.49 These statutory and factual limitations of the 
Studentenwerk’s activities confirms that many student jobs advertised do, as such, fall out-
side the scope of Article 45 TFEU and, correspondingly, Articles 1-6 Regulation (EU) 
No 492/2011. 

Whenever student employment offered by private and public employment agencies falls 
outside the scope of Article 45 TFEU ratione materiae these activities are, as a consequence, 
also outside the reach of Articles 1-6 Regulation (EU) No 492/2011 on freedom of move-
ment for workers within the Union (OJ 2011 L 141/1), which govern equal treatment with 
respect to access to employment.  

Evidence for Discrimination on Grounds of Nationality: Assuming (which is far from 
certain) that all employment agencies mentioned above are bound by Article 45 TFEU or 
Article 18 TFEU, the information which is publicly available substantiates some claims of 
(indirectly) discriminatory treatment only. 

First, private employment agencies do not seem to limit their offers to German nationals 
or students at universities located in the city of Berlin. At least, such information cannot be 
conceived from the websites. The submission forms rather allow anyone which is enrolled at 
any university worldwide to register for access to the individual job offers. I cannot ascertain 
whether distinctions are made at a later stage. 

Second, Studentenwerk Berlin does indeed limit its services to students which are en-
rolled at universities in the city of Berlin. Indeed, it is the very purpose of the Studentenwerk 
to offer support services to students enrolled at local universities, as § 1(1) of the Act on its 
establishment (see above) states explicitly. As a result, students from universities outside the 
city of Berlin cannot apply for employment support (they may of course rely on the support 
offered by the Federal Labour Office). Also, the more technical rules governing the activities 
of the Studentenwerk Berlin state explicitly in section 1 that only students Berlin may apply 
for jobs.50 

This exclusion of students from outside Berlin from the activities of the Studentenwerk 
Berlin concerns students enrolled in Paris, Munich, Athens and Hamburg in the same way. 
This limitation of the activities to students at Berlin universities may possibly be considered 
indirect discrimination on grounds of nationality – although it is, in my view, far from cer-
tain that the ECJ would support this conclusion. While the Court has recognised residence 

                                                      
48  See § 12 of the Statute available at http://www.studentenwerk-

berlin.de/studentenwerk/dokumente/15%20%7C%20Satzung.pdf. 
49  See activity report 2010, p. 64; available at http://www.studentenwerk-

berlin.de/studentenwerk/dokumente/45%20%7C%20Gesch%C3%A4ftsbericht%202010.pdf. 
50  See http://www.studentenwerk-berlin.de/jobs/studierende/infos/dokumente/index.html. 

http://www.studentenwerk-berlin.de/studentenwerk/dokumente/15%20%7C%20Satzung.pdf
http://www.studentenwerk-berlin.de/studentenwerk/dokumente/15%20%7C%20Satzung.pdf
http://www.studentenwerk-berlin.de/studentenwerk/dokumente/45%20%7C%20Gesch%C3%A4ftsbericht%202010.pdf
http://www.studentenwerk-berlin.de/studentenwerk/dokumente/45%20%7C%20Gesch%C3%A4ftsbericht%202010.pdf
http://www.studentenwerk-berlin.de/jobs/studierende/infos/dokumente/index.html


 
GERMANY 

23 
 

criteria as indirect discrimination, our case is not about residence but membership of the 
university, which as such is open to all EU citizens on an equal basis. Moreover, empirical 
data show that the Studentenwerk Berlin supports almost as many non-nationals from EU 
states (and third states). According to its 2010 activity report, the percentage of students with 
German nationality (= ‘inländische Studierence below’) was between 50-60 % in 2008-2010, 
i.e. 40-60 % of students enrolled at Berlin universities which benefited from the employment 
services did not hold German nationality:51 

 

 

3.2.  Language Requirements 

In general there are no language requirements by law in the private sector (see also the 
2009/10 report on p. 20-1). Therefore it is up to every employer to require a certain amount 
of German language skills depending on the specific requirements of the job.  
 

                                                      
51  Source: activity report 2010, p. 64; see http://www.studentenwerk-

berlin.de/studentenwerk/dokumente/45%20%7C%20Gesch%C3%A4ftsbericht%202010.pdf. 

http://www.studentenwerk-berlin.de/studentenwerk/dokumente/45%20%7C%20Gesch%C3%A4ftsbericht%202010.pdf
http://www.studentenwerk-berlin.de/studentenwerk/dokumente/45%20%7C%20Gesch%C3%A4ftsbericht%202010.pdf
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Chapter IV 
Equality of Treatment on the Basis of Nationality  

1. WORKING CONDITIONS 

With regard to working conditions no new developments can be reported for the 2011/12 
period, which have not already been designated in the reports on Germany in previous years. 
However, there continues to be considerable debate about various aspects of social and tax 
advantages, incl. the follow-up to the Vatsouras judgment. 

2. SOCIAL AND TAX ADVANTAGES  

2.1.  General Situation as laid down in Art. 7 (2) Regulation 1612/68 

According to a judgment of the Federal Administrative Court, the requirement of sufficient 
resources for a residence permit has to be interpreted strictly in the sense that all social bene-
fits including such benefits which are granted irrespective of a certain amount of money de-
rived from work (so called ‘Freibetrag’) is to be taken into account. Thus the requirement of 
sufficient resources for instance as a requirement for family reunification is not fulfilled if 
such social benefits can be claimed.52 This jurisprudence was subsequently revised following 
a different interpretation by the ECJ with regard to the family reunification directive.53 In its 
decision of 15.12.2011, the Administrative Appeal Court draws the conclusion that with 
regard to the requirement of sufficient resources in order to obtain a residence permit as a 
third country national spouse of a deceased German or Union citizen the same rules are ap-
plicable since no reasonable ground could be found to make a distinction.54 Therefore, the 
‘Freibetrag’ (free amount of money) cannot be included in the calculation of the amount of 
money to the disadvantage of a Vietnamese spouse of a deceased German national. 

2.2.  Specific Issue: Situation of Jobseekers 

As reported earlier, section 7(1) of the Social Code III (SGB III) continues to exclude the 
provision of social assistance to jobseekers. More specifically, the para. 2 of the second sen-
tence reads: ‘Social Assistance shall not be granted to … 2. Foreigners whose right to reside 
within Germany is based only on the fact that they are looking for employment within Ger-
many and their family members’ (German: ‘Ausgenommen sind … 2. Ausländerinnen und 
Ausländer, deren Aufenthaltsrecht sich allein aus dem Zweck der Arbeitsuche ergibt, und 
ihre Familienangehörigen’55). 

It is well known that the European Court of Justice did not assume a clear standpoint in 
the Vatsouras judgments on whether social assistance within the meaning of section 7(1) of 
the Social Code II (SGB II) may be denied to jobseekers from other EU Member States in 

                                                      
52  Federal Administrative Court of 26.8.2008, Inf. Ausl. Recht 2009, 8. 
53  ECJ of.4.3.2010,C-578/08, Chakroun.  
54  Sächsisches OVG, Decision of 15.12.2011, 3 B 122-11. 
55  See online at http://www.gesetze-im-internet.de/sgb_2/__7.html. 

http://www.gesetze-im-internet.de/sgb_2/__7.html


 
GERMANY 

25 
 

accordance with Article 24(2) Citizenship Directive 2004/38/EC.56 Previous German reports 
to the network have described the lively debate extensively. Also in 2011/12 differing con-
clusions of German social courts have not yet provided a clear answer as the compatibility of 
section 7(1) of the Social Code II (SGB II) with EU rules on free movement of workers and 
equal treatment. A growing number of social courts tends to leave this provision inapplica-
ble, especially in decisions on interim relief. Momentum may therefore be building to de-
clare the exclusion of EU citizens inapplicable. A final decision by regional social appeals 
courts and a final standpoint of the Federal Social Court (BSG) will however to be awaited.  

For the 2011/12 period the following novelties may be recorded. 
A core judgment to understand recent developments is the judgment of the Federal So-

cial Court (BSG) of 19 October 201057 in which the court decided that the exclusion from 
job-seeker allowances according to Sec. 7 para. 1, 2. sentence no. 2 SGB II could not be 
applied for nationals of contracting states of the European Agreement on Social Assistance 
Providing for Equal Treatment. The Federal Agency for Labour has implemented this judg-
ment and ordered that the exclusion provisions could not be applied for nationals of EFA 
states, comprising most EU Member States. The agreement is valid for Belgium, Denmark, 
Estonia, France, Greece, Ireland, Iceland, Italy, Luxemburg, Malta, Netherlands, Norway, 
Portugal, Sweden, Spain, Turkey and the United Kingdom of Great Britain and Northern 
Ireland.  

National of EU Member States who have not acceded to the European Agreement on So-
cial Assistance Providing for Equal Treatment, such as Poland, do not benefit from the case-
law – as the Social Appeals Court (LSG) of Saxony recognises.58 

It turned out that the judgment did however present an interim solution of the dispute 
only. In reaction to the decision of the Federal Social Court, the government of the Federal 
Republic of Germany declared effectively on 19 December 2011 that it will not apply the 
relevant provision of the European Agreement on Social Assistance Providing for Equal 
Treatment any more in future. It should be noted that the European Convention on Social 
and Medical Assistance and Protocol thereto of 11 Dec 1953 remains an inter-state agree-
ment under public international law (not: primary or secondary EU law) and that Germany as 
a High Contracting Parties retains the power to designate national laws to which the Conven-
tion applies under Article 16(d) of the Agreement. Indeed, the government has made the 
declaration on this basis.59 On this basis, implementing rules explain that the Convention has 
stopped to apply to section 7 of the Social Code II (SGB II).60 Hence, the judgment of the 
Federal Social Court has effectively been reversed.  

It remains to be seen whether future court rulings will test the revised German declara-
tion under Article 16(b) as to their compatibility with the European Convention on Social 
and Medical Assistance and/or the rules of public international law on the international law 
of treaties. Indeed, the Social Appeals Court (LSG) Berlin-Brandenburg did already grant 

                                                      
56  Cf. ECJ, Case C-22/08 & C-23/08, Vatsouras [2009] ECR I-4585.  
57  B 14 AS 23/10. 
58  Social Appeals Court (LSG) of Saxony, Decision of 04.01.2011, L 7 SO 28-10 B ER. 
59  It may be found online on the Council of Europe website at 

http://conventions.coe.int/Treaty/Commun/ListeDeclarations.asp?NT=014&CM=8&DF=9/17/2006&CL=G
ER&VL=1  

60  See Geschäftsanweisung SGB II Nr. 8 v. 23.2.2012 – Vorbehalt gegen das Europäische Fürsorgeabkommen 
(EFA), Geschäftszeichen SP II 21 / SP II 23 – II-1101.1, available online at 
http://www.arbeitsagentur.de/nn_166486/zentraler-Content/HEGA-Internet/A07-
Geldleistung/Dokument/GA-SGB-2-NR-08-2012-02-23.html . 

http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en&Submit=Rechercher&alldocs=alldocs&docj=docj&docop=docop&docor=docor&docjo=docjo&numaff=C-22/08&datefs=&datefe=&nomusuel=&domaine=&mots=&resmax=100
http://conventions.coe.int/Treaty/Commun/ListeDeclarations.asp?NT=014&CM=8&DF=9/17/2006&CL=GER&VL=1
http://conventions.coe.int/Treaty/Commun/ListeDeclarations.asp?NT=014&CM=8&DF=9/17/2006&CL=GER&VL=1
http://www.arbeitsagentur.de/nn_166486/zentraler-Content/HEGA-Internet/A07-Geldleistung/Dokument/GA-SGB-2-NR-08-2012-02-23.html
http://www.arbeitsagentur.de/nn_166486/zentraler-Content/HEGA-Internet/A07-Geldleistung/Dokument/GA-SGB-2-NR-08-2012-02-23.html
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interim relief in a complaint by a Spanish jobseeker who had relied on the earlier case-law 
on the European Convention on Social and Medical Assistance but whose demand had been 
denied after Germany changes its reservation.61 

In a similar vein, the Social Appeals Court (LSG) Mecklenburg-Vorpommern decided in 
early 2012 that Austrian nationals may rely on the bilateral Austrian – German agreement on 
social assistance of 1966 in order to claim access to social assistance irrespective of section 
7(1) Social Code II (SGB II).62 This means in practice that Austrian nationals are not af-
fected by the decision of the German government to alter its declaration under the European 
Convention on Social and Medical Assistance, since the same right may mutatis mutandi is 
derived from the Austrian-German Agreement. Again, the conclusion is however based on 
public international law, not EU law. 

Notwithstanding these developments under public international law, German social 
courts continue to discuss the compatibility of section 7(1) of the Social Code II (SGB II) 
with EU rules on free movement of workers and equal treatment. 

In a first important new development, the Federal Social Court (BSG) decided in a 
judgment of 25 January 2012 that section 7(1) Social Code II (SGB II) should be interpreted 
narrowly insofar as the provision states that ‘Social Assistance shall not be granted to … 2. 
Foreigners whose right to reside within Germany is based only on the fact that they are look-
ing for employment within Germany and their family members’ (German: ‘Aufenthaltsrecht 
sich allein aus dem Zweck der Arbeitsuche’).63 In the case decided, a Polish national had 
originally entered Germany as the child of Polish parents (although she did not reside with 
her parents in one flat; the court also does not decide the exact residence status of the par-
ents, with regard to whom it was unclear whether they were workers/self-employed/residents 
with sufficient resources of their own, since the applicant would in all three cases have a 
residence rights a family member). The applicant only became an (unemployed) jobseeker 
after having lived in German for four years. The court concluded that she was therefore not 
covered by the exception of section 7(1) of the Social Code II (SGB II), since she had en-
tered Germany as a family member so that her residence in Germany was not only based on 
the fact that she was looking for employment. In short: section 7 is interpreted narrowly on 
the basis of national legal considerations, which in effect grant more EU citizens access to 
social assistance. 

One step further, the Social Appeal Court of Bavaria questions whether Union Citizens 
may claim some degree of social security on the basis of the constitutional guarantee of hu-
man dignity in article 1 of the German Constitution read together with the constitution’s 
founding principle of ‘social statehood’, which the German constitutional court considers to 
encompass a right to basic social assistance. In interim proceedings (which do not yet consti-
tute a final judgment) it extended social assistance rights taking note of the constitution’s 
guarantees.64 The final judgment has not been delivered so far by the Social Appeals Court 
(LSG).  

Various other regional social appeals courts have however followed the example of the 
Bavarian court to grant interim relief against the exclusion of EU jobseekers from social 
assistance. Again, these judgments do not present final decisions, but they indicate that the 
question of the compatibility of section 7(1) of the Social Code II (SGB II) with the German 
                                                      
61  Social Appeals Court (LSG) Berlin-Brandenburg, Decision of 09.05.2012, L 19 AS 794-12 B ER. 
62  Social Appeals Court (LSG) Mecklenburg-Vorpommern, Decision of 07.03.2012, L 8 B 489-10, paras 27-9. 
63  BSG, Urteil vom 25.01.2012, B 14 AS 138/11 R. 
64  Decision of 22.12.2010, L 16 AS 767/10 B. 
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constitution and/or EU rules on free movement of workers and equal treatment will soon be 
decided by national courts. Decisions granting interim relief by means of non-application of 
section 7(1) of the Social Code II (SGB II) include: 
• Social Appeals Court (LSG) Schleswig-Holstein, Decision of 14.09.2011, L 3 AS 155-11  
• Social Appeals Court (LSG) Saxony-Anhalt, Decision of 14.11.2011, L 5 AS 406-11  
• Social Appeals Court (LSG) North Rhine-Westphalia, Decision of 07.12.2011, L 19 AS 

1956-11  
• Social Appeals Court (LSG) North Rhine-Westphalia, Decision of 07.10.2011, L 19 AS 

1560-11  
• Social Appeals Court (LSG) North Rhine-Westphalia, Decision of 30.05.2011, L 19 AS 388-

11  
• Social Appeals Court (LSG) North Rhine-Westphalia, Decision of 17.05.2011, L 6 AS 356-

11  
• Social Appeals Court (LSG) Niedersachsen-Bremen, Decision of 22.08.2011, L 15 AS 

188-11  
• Social Appeals Court (LSG) Niedersachsen-Bremen, Decision of 11.03.2011, L 13 AS 52-

11  
 

For a contrasting view, confirming the compatibility of section 7(1) of the Social Code II 
(SGB II) with primary and secondary EU law, also taking into account Regulation 883/2004, 
in a decision on interim relief see: 

• Social Appeals Court (LSG) Niedersachsen-Bremen, Decision of 23.05.2012, L 9 AS 47-12  
• Social Appeals Court (LSG) Baden-Württemberg, Decision of 24.10.2011, L 12 AS 3938-11 

ER-B 
• Social Appeals Court (LSG) Berlin-Brandenburg, Decision of 17.05.2011, L 28 AS 566-11  
• Social Appeals Court (LSG) Berlin-Brandenburg, Decision of 27.04.2012, L 14 AS 763-12  
• Social Appeals Court (LSG) Berlin-Brandenburg, Decision of 30.09.2011, L 14 AS 1148-11  
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Chapter V 
Other Obstacles to Free Movement of Workers  

No relevant information available, which is not discussed in the different more specific sec-
tion of this report. 
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Chapter VI 
Specific Issues 

1. FRONTIER WORKERS (OTHER THAN SOCIAL SECURITY ISSUES) 

According to § 30 SGB I the principle of residence applies for all areas of the Social Code 
unless special rules apply in the respective legislation on social benefits or under EU law or 
international treaties of the Federal Republic. The principle of territoriality as laid down in § 
30 of the Social Code I however has already been modified under constitutional law argu-
ments.65 It is argued that frontier workers must also be entitled to social benefits under Social 
Code II (job seeking benefits) following a previous occupation in Germany. Although this 
argument is based on national constitutional considerations, it should be noted that it means 
that workers who have previously worked in Germany may ‘export’ their social benefits to 
other EU Member States. 

The entitlement to job seeker allowance is subject to a residence in Germany. The Fed-
eral Social Court has drawn this conclusion from the fact that job seeker benefits under Sec.7 
Social Code II are to be considered as social benefits in the sense of Art.10a Reg. 1408/71 in 
connection with Art. 4 para 2 a.66 The right of a frontier workers spouse to export his ac-
quired pension rights to Austria, the common country of residence does not require an excep-
tion under Union law from the requirement of a domicile in Germany for getting access to 
jobseeker benefits since it must be considered as a legitimate and proportional restriction of 
the freedom of movement. 

2. SPORTSMEN/SPORTSWOMEN 

There is no new information available on nationality quotas on transfer fees.  

3. THE MARITIME SECTOR 

No problems are reported concerning equal treatment in access to employment – as was ex-
plained in more detail in the analytical report on Germany sent to the network in September 
2011. 

4. RESEARCHERS / ARTISTS 

There are no indications that researchers and/or artists are not treated equally.  

                                                      
65  See for instance for the claim of a frontier worker to unemployment benefits, Federal Constitutional Court of 

30.12.1999; for a similar decision with regard to the claim to unemployment benefits of a foreign worker, 
employed in Germany who had taken up residence in another EU member state, Federal Social Court of 
17.10.2009, SozR 3-1200, § 30 SGB I Nr. 20.  

66  Federal Social Court (BSG), judgment of 18 Jan 2011, B 14 AS 138/11 R. 
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5. ACCESS TO STUDY GRANTS 

The law on study grants (BAföG)67 follows largely the principles of EU law on non-
discrimination. While workers and children of workers have a claim to study grants on the 
same terms as German nationals, other EU citizens acquire a claim upon acquisition of a 
right of permanent residence as provided for in the Union Citizens Directive. The most re-
cent version of the law does not address EU law issues. Freedom of movement is only indi-
rectly addressed in section 8 granting same-sex ‘partners’ of Union Citizens the same right 
as spouses of Union Citizens.  

New developments in the 2011/12 period concern:  
Italian nationals who have been born and grew up in Germany from 1990 until 2003, but 

do not fulfil the requirements of a EU residence permit in Germany are not entitled to equal 
access to study grants under the Federal law on study grants.68 The Administrative Appeal 
Court of North Rhine Westphalia rejected an analogous application of Sec. 8 by a lower 
court which had been based upon the argument that the Italian nationals were fully integrated 
and thus equally entitled to access to study grants as German nationals.69 The Court dis-
cussed the wording and purpose of the relevant rules, arriving to the conclusion that no ex-
tensive interpretation was possible or required by Union law.  

A somewhat different legal position is taken by the Administrative Court of Karlsruhe 
with regard to the rule whereby a study grant for support a continuing study programme 
abroad requires a previous residence in Germany of three years after taking up a University 
study in Germany.70 The court takes the view that this rule amounts to discrimination and 
requested a preliminary ruling from the ECJ. 

The issue of residence requirements in the Federal Law on Study Grants is also ad-
dressed by the Administrative Appeal Court of North Rhine Westphalia.71 The Court admit-
ted an appeal against a decision by an administrative court rejecting a claim of a German 
national who did not have a residence in Germany for a study grant. The Appeal Court notes 
however that a residence requirement may be a legitimate ground for rejecting access to so-
cial benefits in order to avoid an undue overburdening of the system. 

6. YOUNG WORKERS 

On support given to students of universities in Berlin through employment support agencies , 
such as Studentenwerk Berlin, see above chapter III.3. 

                                                      
67  Bundesgesetz über individuelle Förderung der Ausbildung (Bundesausbildungsförderungsgesetz – BAföG) 

of 07 December 2010, BGBl. 2010 I, p. 1952, available online at http://www.gesetze-im-
internet.de/baf_g/BJNR014090971.html .  

68  Sec. 8 Bundesausbildungsförderungsgesetz as amended by law of 23.12.2007. 
69  OVG NRW , Decision of 9.5.2011 , 12 B 461/11. 
70  VG Karlsruhe, Decision of 16.11.2011, 5 K 1480/10 = C-585/11 – Seeberger. 
71  OVG NRW, Decision of 28.02.2012, 12 A 1510-11. 

http://www.gesetze-im-internet.de/baf_g/BJNR014090971.html
http://www.gesetze-im-internet.de/baf_g/BJNR014090971.html
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Chapter VII 
Application of Transitional Measures  

1. IMPOSED ON EU-8 MEMBER STATES AND SITUATION IN MALTA AND CYPRUS 

As noted in last year’s report, the expiration of the transitional period proceeded smoothly 
from a legal point of view in Germany. The core reason for this is the regulatory framework 
for the transitional period, which was laid down in leges speciales derogating the application 
of regular EU free movement rules for the duration of the transitional period. Once, the tran-
sition period came to an end on 01 May 2011 the restrictions on residents and labour permits 
for nationals of EU-8 Member States automatically stopped to apply, i.e. EU-8 Member 
State nationals enjoy full freedom of movement for the purpose of taking up employment or 
self-employed activities in accordance with the EU Free Movement Act. The Federal Gov-
ernment did therefore not have to present a bill for the adaptation of the German legislation 
to the expiry of the transition regime under the accession treaties and the full applicability of 
free movement rules for nationals of EU-8 Member states. It considers the existing legisla-
tion as sufficient, since the leges speciales automatically stop to apply. In the eyes of the 
Federal Government further clarification is not necessary. The Federal Agency for Labour as 
well as subordinate bodies have been instructed by the Federal Ministry for Labour and So-
cial Affairs to take the new regulatory framework into account, as they are obliged to do 
under existing laws anyway.  

In reply to a Parliamentary enquiry on the development of labour immigration from 
European countries into Germany, the Federal Government has provided statistics on the 
number of nationals from European countries entering Germany for the purpose of employed 
or self-employed activities. The statistical data annexed to the reply of the Federal Govern-
ment include information about the number of migrant workers from the EU-8-Member 
States Poland, Hungary, Czech Republic, Slovak Republic, Slovenia, Estonia, Lithuania and 
Latvia, who enjoy full free movement rights since 1.5.2011 in Germany. In general, the Fed-
eral Government notes that there have not been so far (December 2011) substantial impacts 
of unlimited free movement rights from these countries on immigration and the labour mar-
ket.72 For the nationals of the EU-8-Member States the statistics indicate an overall increase 
of 44 448 persons from end of May 2010 until end of May 2011 (31.1 %).73 The figures 
show a larger increase of labour immigration from EU-8-Member States than from other 
European countries. 

In another reply of the Federal Government to a Parliamentary enquiry on the conse-
quences of expiry of the transitional measures on 1 May 2011 the Government has stated that 
no legislative measures have been considered necessary with regard to entry a residence of 
EU citizens from the EU-8-Member States. Changes in the legal status of Union citizens did 
affect exclusively the right of admission to the labour market. Since the existing legal provi-
sions did already refer to the accession treaties and the temporary nature of the restrictive 
measures, no legal changes were considered necessary. In addition, various measures had 

                                                      
72  See BT-Drs. 17/822 of 16.12.2011. 
73  See table no. 3, BT-Drs. 17/822. 
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already been taken in order to open access of Union citizens from EU-8-Member States to 
specify the sectors of the labour market.74 

In its judgment of 21.12.201175 the Bavarian Administrative Appeal Court rejects to 
grant the protection under Art. 28 of the Directive 2004/38 to a Polish national who at the 
time of accession of Poland on 1.5.2004 had been in Germany on the basis of temporary 
residence permits since 1989 until 2.5.2002. From 3.5.2002 until the acquisition of a free 
movement right on 1.5.2004, the Polish national had been without a residence permit staying 
in Germany illegally. The Court, therefore, comes to the conclusion that even after the acces-
sion of Poland the applicant had not required a right of permanent residence according to 
Art. 16 para. 1 of the Directive 2004/38 since following the accession of Poland to the Euro-
pean Union he had not been staying lawfully in Germany in the absence of a free movement 
right. The applicant had been since 2002 permanently unemployed and subject to social as-
sistance. He had also not been admitted to the labour market after the accession of Poland for 
an uninterrupted period of time for at least 12 months. Therefore, he could not acquire an EU 
right of permanent residence and therefore was not entitled to rely upon an EU right of per-
manent residence and therefore was not entitled to rely upon the protection of Art. 28 para. 2 
of the Union Citizens Directive, nor upon the increased protection under Art. 28 para. 3 of 
the Union Citizens Directive due to his long factual stay in Germany. 

According to the Bavarian Administrative Appeal Court76 a Czech national earning her 
living with begging and repeatedly punished for minor crimes, such as theft (seven months 
imprisonment) may be expelled for reasons of public order on the basis on a criminal sen-
tence for robbery (two years imprisonment without probation).77 Since the Court’s decision 
is also based upon robbery, the decision cannot be taken as a precedent for expelling Union 
citizens who have repeatedly only minor offences such as begging or pity thefts.  

The Administrative Appeal Court of Hesse in a decision of 18.8.201178 holds applicable 
the German Residence Act (which explicitly is not applicable for Union citizens enjoying 
free movement rights) is applicable following a declaration of loss of free movement rights 
of a Union citizen or his family relatives. Thus, following the decision upon loss of free 
movement rights, the alien authorities may apply all provisions of the Residence Act with 
regard to the period of time for departure and suspension of execution in case of a request for 
interim protection under Sec. 80 para. 5 of the Administrative Court Procedure Act. It fol-
lows that there is no suspensive effect of a deportation order following a decision about the 
loss of free movement rights. It is not required that the decision on loss of free movement 
rights according to the provisions of the German Freedom of Movement Act must not be 
subject to appeal.  

Since 1.5.2011 the previous requirement of a work permit according to Sec. 284 SGB III 
has been abolished for citizens from the EU-8-Member States. An article by a judge from the 
Bavarian Social Appeal Court deals with practical consequences resulting from the estab-

                                                      
74  Antwort der Bundesregierung auf die Kleine Anfrage der Fraktion Die Linke bezüglich der Arbeitnehmer-

freizügigkeit ab dem 1. Mai 2011, BT-Drs. 17/5863 vom 18. 05. 2011, available online at BT-Drs. 17/5863 
vom 18. 05. 2011. 

75  See above Chapter I, 1.  
76  Judgment of 1.6.2011, 10 B 10.2690, InfAuslR 2011, 230. 
77  The Court argues the within the legal framework of the Union Citizens Directive the duration of the resi-

dence of the applicant in the Federal Republic, her age, state of health and the degree of her social and cul-
tural integration may be taken into account in deciding whether there is a serious risk of repeated violations 
of the public order and fundamental interests of society.  

78  B 821/11, InfAuslR 2011, 21. 

http://dipbt.bundestag.de/dip21/btd/17/058/1705863.pdf
http://dipbt.bundestag.de/dip21/btd/17/058/1705863.pdf
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lishment of free movement since 1.5.2011 for Union citizens factually employed in private 
households or care of older persons. The author notes that the entry into force of freedom of 
movement will not eliminate the existing problem of illegal employment since it will be still 
attractive for financial reasons to enter into illegal employment in order to save the obliga-
tory contributions to the social security system. The possibility to exclude the obligatory 
membership in German social insurance systems consists in posting a Union citizen who is 
already employed in a different EU Member State. According to Art. 12 para. 1 of Regula-
tion 883/2004 it is required that the Union citizen is employed with an employer in the coun-
try of origin on whose account the services performed are delivered in Germany for a maxi-
mum period of 24 months. The declaration of posting by the country of origin is obligatory 
until it is withdrawn by the authorities of the country of origin. The German authorities are 
obliged to accept the declaration even if the declaration is based upon fraught or manipula-
tion. The German provisions on minimum wages have to be complied with. 

A second possibility is the provision of services as a self-employed person by a Union 
citizen. The problem of ‘pseudo-self-employment’ has been repeatedly discussed in the me-
dia and has been the subject of guidelines by the authorities and social courts. The decisive 
criteria for the existence of an employment relationship are considered employment accord-
ing to the instructions of the employer and integration into the labour organisation of the 
employer. According to the jurisprudence of the Federal Social Court a self-employed activ-
ity is characterised by a risk as entrepreneur, the existence of an own production facility, the 
possibility to dispose of the own work and free discretion in working time and working con-
ditions. On the basis of these criteria the majority of Union citizens working as self-
employed persons in private households and in institutions of care for the elderly will not 
satisfy these criteria and are therefore in principle in an illegal employment relationship.79 

Another article by Fromm80 deals with the consequences of the entry into force of free 
movement rights for Union citizens from EU-8-Member States with regard to pending or 
new administrative penalties procedures according to the Ordnungswidrigkeitengesetz.81 The 
article deals with the question whether the abolition of a work permit since 1.5.2011 and the 
abolition of the corresponding provisions on administrative sanctions in case of illegal em-
ployment exert retro-active effect for pending procedures or new procedures based upon 
illegal employment before 1.5.2011. The author argues that according to the principle 
whereby the laws are applicable valid at the time of the offence should be applied in favour 
of the principle that in case of different applicable laws the most favourable one should be 
applied. Therefore, the abolition of sanctions should also be applied with retro-active force. 
As yet, however, no appeal court decisions have been passed on this issue. 

2. WORKERS FROM BULGARIA AND ROMANIA 

The Federal Government has announced on 7 December 2011 that Germany will apply the 
transitional measures to restrict freedom of movement of workers and freedom to provide 
                                                      
79  A. Körner, ‘Pflegekräfte aus Osteuropa – Licht ins Dunkel der Schwarzarbeit? – Zur sozialrechtlichen Ber-

wertung der Tätigkeit von Pflegekräften in Privathaushalten im Hinblick auf die Erweiterung der Arbeit-
nehmer-Freizügigkeit zum 1.5.2011’, Neue Zeitschrift für Sozialrecht 2011, 370. 

80  Zuwiderhandlungen gegen die EU-Arbeitsgenehmigungspflicht für die Staatsangehörigen der neuen EU-
Mitgliedstaaten nach § 404 II Nr. 3 bzw. 4 SGB III – zur zeitlichen Geltung des Ordnungswidrigkeitentat-
bestandes nach dem Erlöschen der EU-Arbeitserlaubnis nach dem 30.4.2011, WIORO 2011, 114. 

81  Law on administrative offences – Ordnungswidrigkeitengesetz. 
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services by posted workers in the areas of construction, cleaning of buildings and internal 
works in the period of 1 January until 31 December 2013. The Federal Government an-
nounced that it will closely watch the future development and take the necessary measures in 
order to ensure a social balance. Therefore, in specific areas the legislative conditions had 
been established to provide for an obligatory minimum wage for temporary workers as well 
as posted migrants workers. In order to establish a clear domestic legal basis for the mini-
mum wage with regard to posted workers, a legislative amendment has had been made in the 
law on posting workers.82 

In general, access to the labour market is granted to Bulgarian and Rumanian citizens 
under the same conditions as to citizens of EU-8 Member States during the transition period. 
This means that a labour permit could be granted according to Sec.284 para2 Social Code III 
according to the general rules applicable to third country nationals under the Residence Act. 
However, privileged access is granted without a labour market test to skilled persons with a 
University degree or an equivalent professional qualification and their family relatives. The 
Bavarian Social Appeal Court has interpreted the term ‘family relatives’ entitled to privi-
leged access to the labour market83 in the same wide sense as the term is used in EU law.84 

Union citizens whose access to the labour market is restricted under the transition rules 
may not claim equal treatment to job seekers allowances under Sec. 7 of Social Code II.85 
Equal access of Union citizens according to the Union Citizens Directive and the free 
movement principles of Union law free access to the labour market. Therefore a Bulgarian or 
Romanian citizen cannot rely upon freedom of movement to claim equal treatment with re-
gard to job seeker benefits unless he/she is admitted to the labour market. 

                                                      
82 Arbeitnehmerüberlassungsgesetz as amended by law of 30.4.2011. 
83 See Sec. 12 b ArGV (Labour Permit Regulation) 
84 Bavarian Social Appeal Court, Decision of 31.3.2011 , L10AL 43/11 B ER 
85 Social Appeals Court (LSG) North Rhine-Westphalia, Decision of 18.11.2011, L 7 AS 614 
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Chapter VIII 
Miscellaneous  

1. RELATIONSHIP BETWEEN REGULATIONS NO. 1408/71 AND NO. 883/04 AND 
ART. 45 TFEU AS WELL AS REGULATION 1612/68 

There is an emerging debate about the relationship between Regulations 1408/71-883/04 and 
Directive 2004/38. In the context of the discussion on the implications of the European Court 
of Justice’s Vatsouras judgment for access of job-seekers to social assistance under section 7 
of the Social Code II (see chapter 4.2.2 above) a number of courts interpret the inclusion of 
social assistance into the scope of Regulations 1408/71-883/04 as an indication that the 
measures are not covered by Article 24(2) of the Residence Directive 2004/38. The argument 
has first been put forward by regional social appeals courts in judgments delivered in late 
2010 (which are discussed in last year’s report). In 2011/12 other regional social appeals 
courts added their view, such as the court of Berlin-Brandenburg,86 Schleswig-Holstein87 or 
North Rhine-Westphalia.88 Most importantly, however, Federal Social Court (BSG) may 
have hinted at a forthcoming change in his jurisprudence in para. 17 of a judgment of 18 
January 2011 in which it states – without further explanation – that social assistance is not 
covered by Regulation 1408/71 and that, in casu, it was not necessary to deal with the regu-
latory framework in Regulation 883/2004, since this regulation did not yet apply to the facts 
under scrutiny.89 A final statement will come sooner or later. 

At the conference organised within the framework of this network in June 2011 in the 
Federal Labour Ministry in Berlin some participants moreover put the question whether so-
cial assistance for job-seekers may indeed be covered by Article 70 Regulation 883/2004 in 
combination with Annex X of the Regulation. If that was the case, the interpretation of Arti-
cle 24.2 Directive 2004/38 would no longer be decisive in order to determine whether job-
seeking Union Citizens can be excluded in line with § 7 of the Social Code II and the Euro-
pean Court of Justice’s Vatsouras judgment. Instead, a right to social assistance would have 
to be extended to them on the basis of Regulation 883/2004. We will report about future 
developments next year. 

2. RELATIONSHIP BETWEEN THE RULES OF DIRECTIVE 2004/38 AND 
REGULATION NO. 1612/68 FOR FRONTIER WORKERS  

In most cases Regulation 1612/68 (and its successor Regulation 492/2011) is treated as a lex 
specialis, also taking account the more generous rules contained in the workers regime. The 
issue does not surface regularly in case-law. 

                                                      
86  LSG Berlin-Brandenburg, Decision of 28.02.2011, Az. L 34 AS 92/11 B ER. 
87  Social Appeals Court (LSG) Schleswig-Holstein, Decision of 14.09.2011, L 3 AS 155-11 B ER. 
88  Social Appeals Court (LSG) North Rhine-Westphalia, Decision of 07.12.2011, L 19 AS 1956-11 B ER. 
89  Federal Social Court (BSG), judgment of 18 Jan. 2011, B 14 AS 138/11 R. 
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3. EXISTING POLICIES, LEGISLATION AND PRACTICES OF A GENERAL NATURE 
THAT HAVE A CLEAR IMPACT ON FREE MOVEMENT OF EU WORKERS 

3.1.  Integration measures 

There are no specific matters of concern for EU citizens. In particular, they are not obliged to 
participate in language classes which have been set up for third-country nationals in order to 
support German language skills. 

3.2.  Immigration policies for third-country nationals and the Union preference principle 

The German Federal Labour Agency does apply the principle of Union preference. Within 
the general framework of labour market examination under § 39 of the Residence Act, the 
Federal Agency accepts applications of third-country nationals only if the principle of non-
availability of preferred workers is respected. This means, that an availability of work by 
German nationals as well as of EU nationals or the regional as well as the trans-regional 
labour market is included in the examination. With regard to employment requiring a high 
qualification the labour market test (incl. the principle of Union preference) have however 
been abandoned in 2012 on the occasion of the implementation of the Blue Card Directive 
2009/50/EC (Art. 8(2) of this Directive gives Member States the option to apply the test, but 
does not oblige them to do so). With regard to less qualified employments the Federal La-
bour Agency and its local branches will include the EURES Portal into the search for pre-
ferred workers to take up the job.  

3.3.  Return of nationals to new EU Member States 

In 2011, a total number of 1556 Union Citizens have been obliged to leave Germany of 
which 1332 left in reality, either voluntarily or by means of deportation (2007: 3.441 obliga-
tions to leave). Quantitatively, the largest number of the obligations to leave the country 
concerned nationals of Rumania (445), Poland (197), Bulgaria (201) and the Netherlands 
(99).90 

4. NATIONAL ORGANIZATIONS OR NON-JUDICIAL BODIES TO WHICH 
COMPLAINTS FOR VIOLATION OF COMMUNITY LAW CAN BE LAUNCHED 

There are no specific organisations or non-judicial bodies to which complaints for violation 
of community law can be launched within Germany. Any person may however petition the 
national parliament under Article 17 of the German constitution; similar rules also exist at 
regional level for the parliaments of the Länder. 
 
 

                                                      
90  BT-Drs. 17/3288, p. 6; the numbers refer to union citizens who do not live in Germany.  
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