
 

 
 

 

 
 

REPORT 
on the Free Movement of Workers 

in the United Kingdom in 2011-2012 
 
 
 

Rapporteurs: Catherine Barnard, Cambridge University, 
Julian Bild, Wesley Gryk & Partners 

Elspeth Guild, Radboud University Nijmegen 
Alison Hunter, Wesley Gryk & Partners 

Jonathan Kingham, 
Richard Parrish, Edge Hill University 

Steve Peers, Essex University 
Simon Roberts, University of Nottingham 

Bernard Ryan, University of Kent 
Helena Wray, Middlesex University 

 
 
 
 
 

November 2012 
 



UNITED KINGDOM 

2 
 

 
Contents 

 
Chapter I  The Worker: Entry, residence, departure and remedies  
Chapter II Members of the family  
Chapter III  Access to employment  
Chapter IV  Equality of treatment on the basis of nationality 
Chapter V Other obstacles to free movement of workers 
Chapter VI Specific issues 
Chapter VII  Application of transitional measures  
Chapter VIII Miscellaneous 
 
 



 
UNITED KINGDOM 

 

3 
 

Chapter I 
The Worker: Entry, residence, departure and remedies  

Texts in Force 
• Immigration Act 1971, Immigration Act 1988  
• Immigration and Asylum Act 1999  
• Immigration (European Economic Area) Regulations 2000  
• Anti-Terrorism, Crime and Security Act 2001  
• Immigration (Swiss Free movement of Persons) (No. 3) Regulations 2002  
• Nationality, Immigration and Asylum Act 2002  
• Nationality, Immigration and Asylum Act 2002 (Juxtaposed Controls) Order 2003  
• Accession (Immigration and Worker Registration) Regulations 2004  
• Immigration (European Economic Area) and Accession (Amendment) Regulations 2004  
• Immigration (European Economic Area) Regulations 2006 (the 2006 Regulations) 
• Accession (Immigration and Worker Authorisation) Regulations 2006  
• UK Borders Act 2007 
• Immigration (European Economic Area) (Amendment) Regulations 2009 
• The Immigration (European Economic Area) (Amendment) Regulations 2011 
• Accession (Immigration and Worker Registration) (Revocation, Savings and Consequen-

tial Provisions) Regulations 2011 
• European Casework Instructions (ECIs) at:  
 http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/ecis/ 
• Modernised Guidance at:  

http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/modernised/w
orking/ 

 
There have been very few changes between 2010 and 2011 in the policies and practices relat-
ing to the admission, residence and exclusion of EEA nationals. 

ADMISSION 

Home Office statistics indicate that in the year ending June 2011, 57% of EU nationals, who 
intended to stay for a year or more, came for work-related reasons. The provisional estimate 
of immigration for EEA nationals (excluding British) intending to stay at least a year during 
the year ending June 2011 (175,000) is similar to the year ending June 2010 (176,000), hav-
ing fallen from 183,000 in the year ending June 2009. More detailed statistics for 2011 will 
be available in May 20121. 

The Border Force, which has responsibility at the Border for controlling entry into the 
UK, has now published its updated Border Force Operations Manual (November 2011) 
which provides instructions to Immigration Officers on dealing with passengers at the UK 
border. In so far as the manual concerns the entry of EEA nationals, the instructions give no 
cause for concern. 

                                                      
1  http://www.homeoffice.gov.uk/publications/science-research-statistics/research-statistics/immigration-

asylum-research/immigration-brief-q4-2011/eea. 

http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/ecis/
http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/modernised/working/
http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/modernised/working/
http://www.homeoffice.gov.uk/publications/science-research-statistics/research-statistics/immigration-asylum-research/immigration-brief-q4-2011/eea
http://www.homeoffice.gov.uk/publications/science-research-statistics/research-statistics/immigration-asylum-research/immigration-brief-q4-2011/eea
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On 01 March 2012, the Border Force was organisationally split off from the UK Border 
Agency (which has responsibility for issuing visas and for exercising immigration control in 
respect of those who have already entered the UK). It is too early to assess how this organ-
isational separation will impact on entry procedures. 
There is no current provision for someone to apply for a visa to come to the UK solely on the 
basis of the Ruiz Zambrano judgment (see chapter 2).  

RESIDENCE 

In response to a Freedom of Information request, the UKBA has recently disclosed a number 
of policy documents from its European Operational Policy Team (EOPT) which supplement 
the guidance material on its website. These policy documents acknowledge, inter alia, that 
the 2006 Regulations require amendment to take account of the CJEU decisions in Chen, 
Lassal, Zambrano and McCarthy.  

The UKBA policy on the McCarthy judgement (CJEU) is that ‘until the Regulations are 
amended, people who hold British nationality and the nationality of another EEA State must 
continue to be allowed to rely on that other EEA nationality’.  

The EOPT policy on Zambrano posits the possibility that in a rare case a third country 
national adult upon whom a British citizen adult is dependent may benefit from a right to 
reside under Zambrano. This would require clear medical evidence of the British citizen 
suffering a severe physical and/or mental disability, supported by evidence which shows that 
they are wholly dependent upon the third country national for their care and that no alterna-
tive care is available.  

WORK SEEKERS: ARTICLE 7(1)(A) 

The UKBA’s instructions to its caseworkers are in the process of being ‘modernised’. The 
Modernised Guidance on free movement rights, European Economic Area (EEA) and Swiss 
nationals: Free movement rights, was originally published on 01 February 2011. Version 5 
of the guidance was published on 22 February 20122. The changes have been minor and 
largely immaterial.  

Chen parents continue to be denied permission to work.  
The restrictions on nationals of Bulgaria and Romania entering the UK labour market 

have been extended until the end of 2013. The schemes which provide for a limited number 
of Bulgarians and Romanians to access low skilled temporary employment in the food pro-
cessing and agricultural sectors (under the control of the so-called ‘Gangmasters’ legislation) 
has been extended for a further year with numbers capped to the same level as last year 
(3,500 in the food processing industry, and 21,250 in the agricultural sector). 

                                                      
2  http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/modernised/working/. 

http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/modernised/working/
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SITUATION OF JOB-SEEKERS 

In practice, it generally remains the case that work seekers are not subject to specific immi-
gration related obstacles regarding their residence so long as they are not homeless and 
sleeping rough, and do not have third country national family members.  

The initial right of residence for a period not exceeding 3 months is provided for in 
Regulation 13, subject to the public policy, security or health provisos and the ‘unreasonable 
burden on the social assistance system’ test. Regulation 14 provides for the extended right of 
residence for qualified persons. ‘Qualified persons’ is defined in Regulation 6 as including, 
inter alia, job-seekers. Regulation 16(4) defines ‘job-seeker’ as a person who enters the 
United Kingdom in order to seek employment and can provide evidence that he is seeking 
employment and has a genuine chance of being engaged. 

In respect of those asserting they are qualified persons in the job-seeker category, the 
Modernised Guidance requires UKBA caseworkers to ‘check evidence of academic, voca-
tional qualifications or other experience that may show that someone who claims to be a job 
seeker would have a realistic chance of securing employment’.  

The guidance also states:  
 

You should expect a job seeker to get a job within a reasonable timescale, for example, within six 
months of starting to look for one.  

 
The UKBA’s expectation that a person should be able to find work within 6 months of look-
ing for it makes no reference to domestic and European case law confirming that an EEA 
national will have extended right of residence for as long as they are genuinely seeking work 
and have a reasonable chance of being engaged. It also fails to take account of the parlous 
state of the UK economy. 

There is no limit on how long an EU national can stay without completing formalities. 
There is no obvious transposition of recital 9 of the Directive.  

There is no specific transposition of Article 14(4)(a) and (b). Regulation 19(3)(a) pro-
vides for the removal of an EEA national where they do not have or cease to have a right to 
reside under the Regulations (ie as a ‘qualified person’). 

Chen parents continue to be denied permission to work.  

Article 7(3)(a) to (d) Retention of worker status 
There are no particular concerns as to the current policies or practices of the UKBA in regard 
to these provisions.  

In St Prix v Secretary of State for Work and Pensions3 the Court of Appeal held that 
pregnancy will not in itself constitute illness. If a woman leaves work by reason of pregnan-
cy but does not have an employment contract and therefore is not on maternity leave, she 
will not have worker status. 

A recently disclosed Operation Policy document (see above) acknowledges correctly, 
counter to the previously publicised guidance, that the British sponsor in a Surinder Singh 
case does not need to prove that s/he continues to be a worker or self-employed person upon 
his/her return to the United Kingdom. The UK national is only required to show that s/he 
was a worker or self-sufficient person before returning to the United Kingdom. The UK na-

                                                      
3  [2011] EWCA Civ 806. 

http://www.lexisnexis.com/uk/lexispsl/immigration/linkHandler.faces?ps=subtopic%2CIMMIGRATION%2CPRACTICALGUIDANCE%2C93030%2C93031%2C&langcountry=GB&linkInfo=F%23GB%23EWCACIV%23year%252011%25page%25806%25sel1%252011%25&risb=&bct=A&service=citation&A=0.7630716274345432
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tional is not required to be a qualified person under the Regulations following his return to 
the UK. 

Articles 8(3) and Article 10: Processing of EEA registration certificates and cards 
The UKBA stated aim is to provide registration certificates within 20 days of receiving a 
postal application, and other EEA documents within 6 months. Applications for a registra-
tion certificate can be made in person at the Public Enquiry Office, but appointments need to 
be made two months in advance. There is no provision for the immediate issue of registra-
tion certificates as required by Article 8(2). 

Where the application for a registration certificate is accompanied by an application for a 
non-EEA family member, it is UKBA policy that the registration certificate should be pro-
vided before that of the family member so as to keep within the 20 day time frame. This does 
not always happen in practice. Straightforward residence card applications are being granted 
in two to three months, which indicates a gradual improvement in processing times, but prac-
titioners continue to experience the frequent return of valid applications as invalid under the 
pre-sift procedure; due to UKBA caseworkers overlooking documents that have been in-
cluded, requiring unnecessary documents, and simply failing to understand what is required. 
This can often be rectified by contact with a senior caseworker. UKBA policy provides for a 
review of the decision in such circumstances where representations are made to obviate the 
need for an appeal. 

Certificates of application are sometimes being issued by the UKBA without the required 
endorsement providing permission for the holder to work pending the grant of the residence 
document. 

Practitioners in the UK remain concerned that EEA application forms ask too many 
questions of and require too many documents from applicants in order to establish their enti-
tlement to EEA registration and residence documents. Additionally, in respect of the applica-
tion forms, they continue to fail to address certain cases, particularly; 
• applications from family members whose EEA national family member has already ob-

tained permanent residence; 
• applicants with permanent residence who wish to transfer the residence permit to a new 

passport; 
• Chen parents, and the cases of Teixeira, Ibrahim, Zambrano or Surinder Singh. 
 
The Immigration Law Practitioners Association wrote to the European Commission in May 
2011 to express concern at the fee of £300 being levied for the same-day issue of residence 
documentation at the Public Enquiry Office in Liverpool (which is in excess of the closest 
national equivalent, being a premium service passport (£129.50). This pilot has subsequently 
been suspended or discontinued by the UKBA. 

The UKBA has provided legal representatives with an e-mail facility to request the ur-
gent return of passports and to make enquiries in respect of urgent and complex cases. This 
procedure, which allows representatives to access a senior caseworker, seems to be working 
reasonably well. 

In AB,4 the High Court found that the applicant, an unmarried partner of an EEA na-
tional, was not entitled to benefit from the procedural safeguards in Article 10(1) of Direc-
tive 2004/38 – to be issued immediately with a certificate of application and a residence card 

                                                      
4  AB & Anor v Home Office [2012] EWHC 226 (QB). 
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within six months of application – as those safeguards were only to be accorded to family 
members under Article 2 and not to beneficiaries under Article 3. Under the U.K. regulations 
(Regulation 7(3)), those seeking to be recognised as beneficiaries are not treated as family 
members until and unless they are granted documents.  

The position of Article 3 family members is currently awaiting clarification from the 
CJEU in their judgment in Rahman, following the issue of the A-G’s opinion, but the AB 
case is instructive as to the problems that such family members can face due to the lack of 
procedural safeguards. In this case (where the couple had a child together, which was evi-
denced in the initial application) the applicant’s application took 19 months before a (nega-
tive) decision was taken. The UKBA’s dilatory attitude was criticised by the judge, as was a 
particular UKBA caseworker’s attempt to renege on the Presenting Officer’s undertaking to 
concede the appeal given at the subsequent Tribunal hearing, but their actions and omissions 
were not held to constitute a breach of the tort of misfeasance in public office, nor to be suf-
ficient to warrant the award of Francovich damages. There was a total of 953 days between 
initial application and the final issue of the residence card. 

In respect of applications being made in Zambrano cases, it is UKBA policy to provide a 
letter of acknowledgement pending rules being put in place to provide proper residence doc-
uments. Applications are routinely being returned to applicants as invalid for inappropriate 
reasons. 

Permanent residence: Articles 17, 18 and 24 
The EOPT also acknowledges, helpfully, that on occasion the UKBA will have to take a 
pragmatic approach in cases where an applicant is unable to provide the required evidence in 
retained rights and permanent residence applications. The caseworker will have a discretion 
to issue documentation in applications based on a retained right of residence where the ap-
plicant is unable to demonstrate that they meet all of the requirements, where there has been 
domestic violence, or where the relationship has ended acrimoniously and the applicant pro-
vides evidence to show that they have made every effort to provide the required documents. 
Practitioners still report significant problems in these types of applications. In other cases 
where documentation is sought on the basis of being a family member, and there has been a 
breakdown of relationship, the pragmatic approach will only be applied where there has been 
domestic violence. 

The Upper Tribunal (Immigration and Asylum chamber) has confirmed in Ogunyemi5 
that time spent in prison, however short, is to be disregarded in the calculation of the period 
required to obtain a permanent right of residence with the consequence that that period has to 
start again on release. The appellant was a family member of an EEA national with a right to 
reside in the UK. Shortly before acquiring permanent residence, he was convicted of an of-
fence resulting in a period of 4½ months imprisonment. The Upper Tribunal rejected his 
argument that as this did not amount to a significant period of imprisonment it should not be 
found to have caused a break in his continuity of residence. 

The UKBA’s guidance on the issuance of Permanent Residence documents accurately 
reflects the judgments of the CJEU in Lassal and Dias. The UKBA accepts that any continu-
ous period of five years lawful residence serves to entitle an EEA national or family member 
to permanent residence, whether lawful under the 2006, 2000 or earlier regulations. Howev-

                                                      
5  Ogunyemi (imprisonment breaks continuity of residence) Nigeria [2011] UKUT 00164 (IAC). 
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er, the guidance does not address in adequate detail the question as to what amounts to con-
tinuous residence, appearing to leave this issue somewhat to the discretion of the caseworker. 
No guidance has yet been published by the UKBA in response to the judgment in 
Ziolkowski. In Moneke,6 the Upper Tribunal found that a family member seeking to assert a 
right under Article 3(2)(a) could not do so on the basis of dependency on a Nigerian national 
who went to work in Germany under German law, and who later became a German national. 
This decision may need to be revisited following Ziolkowski. 

The Workers Registration Scheme (WRS) for nationals of the A8 Member States was 
closed on 30 April 2011.7 As a result, The European Commission suspended the infringe-
ment proceedings being taken against the UK government relating to the WRS. Current 
guidance to UKBA caseworkers8 states: 

 
‘A8 nationals applying for a document certifying permanent residence must continue to show they 
have resided in accordance with the EEA regulations for five years. This includes any period of time 
when they were required to show that they were registered on WRS.’  

 
No doubt, the failure of some A8 nationals to fully comply with the provisions of the WRS 
whilst it was open will continue to exercise the courts in cases where A8 nationals seek to 
assert their right to permanent residence.  

DEPARTURE 

There was a 15% increase in the numbers of EEA nationals removed from the UK in 2011 as 
against 2010. The numbers however remain fairly low (1,782, up 15% on 1,544 in 2010). If 
these figures are accurate (immigration statistics provided by the Home Office are subject to 
frequent revision), this increase may reflect the regulatory (Immigration (European Eco-
nomic Area) (Amendment) Regulations 2009) and policy changes (the government announc-
ing it will get tough on European criminals) referred to in last year’s report. 

The AIRE Centre made a freedom of information request on the UKBA’s pilot project 
on expulsion of homeless, rough sleeping, EEA nationals which began in 2010. The request 
has been refused on the principle that government needs a safe place to develop policy. The 
decision to refuse the freedom of information request was upheld on appeal.  

As at September 2010, 19 EEA nationals found to be sleeping rough in the London Bor-
ough of Westminster had been administratively removed from the U.K. out of the 235 indi-
viduals considered by the project. 

As at December 2011 the Free Movement Policy Team was finalising its evaluation of 
the pilot and policy recommendations for Ministers. The pilot project appears to be continu-
ing, although it is not clear whether it remains a pilot or not. The AIRE centre was informed 
in March 2012 that a large number of Romanians in Glasgow were being targeted. 

It is likely, given the decision of the Tribunal (below), that targeting of non-A2 nationals, 
so long as they are registered as job-seekers, will be unlawful.  

                                                      
6  Moneke and others (EEA - OFMs) Nigeria [2011] UKUT 341 (IAC). 
7  Accession (Immigration and Worker Registration) (Revocation, Savings and Consequential Provisions) 

Regulations 2011. 
8  http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/modernised/working/eea/eea-

swiss?view=Binary. 

http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/modernised/working/eea/eea-swiss?view=Binary
http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/modernised/working/eea/eea-swiss?view=Binary
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In June 2011, the AIRE Centre successfully represented a Czech national in an appeal 
against a removal decision made under Regulation 19(3)(a) of the Immigration (European 
Economic Area) Regulations 2006, i.e. on the basis that they were not exercising residence 
rights in the UK. 

The First-tier Tribunal (Immigration and Asylum Chamber) allowed the appeal (Appeal 
Ref: IA/13763/2011, unreported) on 7 June 2011, noting the following: 
• the appellant was a job-seeker as of the date of the appeal; 
• the appellant may have been self-employed, as she was selling the Big Issue; 
• it may have been appropriate for the Secretary of State to exercise her discretion to grant 

her residence documentation as the durable partner of an EEA national, that is, her Czech 
partner who apparently (as he was not targeted for expulsion) did have a right to reside in 
the UK; 

• the expulsion would violate Article 8 of the European Convention on Human Rights 
because it would separate the appellant from her partner; and 

• the expulsion would be disproportionate because the only legitimate aim they might pur-
sue, as a matter of EU law, would be to protect the social assistance system and this indi-
vidual had never received social assistance and, in any event, the appellant could return 
to the UK straight away. 

 
The UKBA did not challenge the decision.  

REMEDIES 

Appeals against decisions of the UKBA to refuse to issue EEA documentation and against 
decisions to remove/exclude are made initially to the First-tier Tribunal (Immigration and 
Asylum Chamber). The Tribunal does not provide statistics on the number or outcome of 
EEA appeals, although it does in other categories. Overall some 40% of appeals against 
UKBA decisions are allowed. Both the Home Affairs Committee of the UK Parliament9 and 
the Chief Inspector of the UK Border Agency10 have recently found the quality of UKBA 
decision making to be unacceptably poor. 

The UK parliament is in the final stages of agreeing legislation which will remove immi-
gration cases from the scope of legal aid provision. It is likely that migrants, including EEA 
nationals and their family members, will not be able to apply for legal aid for advice, assis-
tance, or representation before the UK courts as from April 2013, however complex the mat-
ter. 

In ZZ,11 concerning a dual French/Algerian national excluded from the UK on imperative 
grounds of national security, the Court of Appeal rejected a contention that the right to an 
effective remedy provided by the Charter of Fundamental Rights applied to a case concern-
ing the national security of a Member State, and entitled him therefore to at least a gist of the 
allegations and the evidence against him. However, the Court referred to the Court of Justice 
of the European Union the question: ‘Does the principle of effective judicial protection re-
quire that a judicial body considering an appeal from a decision to exclude a EU citizen 
                                                      
9  http://www.publications.parliament.uk/pa/cm201012/cmselect/cmhaff/1722/172203.htm#a14. 
10  http://icinspector.independent.gov.uk/wp-content/uploads/2011/02/Entry-Clearance-Decision-Making_A-

Global-Review.pdf. 
11  ZZ v Secretary of State for the Home Department (Rev 1) [2011] EWCA Civ 440. 

http://www.publications.parliament.uk/pa/cm201012/cmselect/cmhaff/1722/172203.htm#a14
http://icinspector.independent.gov.uk/wp-content/uploads/2011/02/Entry-Clearance-Decision-Making_A-Global-Review.pdf
http://icinspector.independent.gov.uk/wp-content/uploads/2011/02/Entry-Clearance-Decision-Making_A-Global-Review.pdf
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from a member state on grounds of public policy and public security under chapter VI of 
Directive 2004/38 ensure that the EU citizen concerned is informed of the essence of the 
grounds against him, notwithstanding the interests of state security?’ 

SITUATION OF ROMA WORK SEEKERS  

The current situation of A2 and A8 Roma in the UK has been outlined in the Promoting the 
social inclusion of Roma: Synthesis Report (December 2011).12 The report estimates that the 
Roma who have migrated to the UK since the mid-1990s, many arriving as asylum seekers 
before accession, make up between 0.5-1% of the UK population. They are concentrated 
within a relatively few areas of the UK. Their access to mainstream employment with ade-
quate wages remains very limited.  

Information on the Roma though is sparse. The UK expert quoted in the report refers to 
the lack of data concerning Roma in the UK and to the ‘process of ‘invisibilising’ the Roma 
from official accounts’. The UK expert also points to the lack of any national strategy or plan 
to promote the inclusion of Roma. Any such work being undertaken is done only on a local 
and piecemeal basis. 

Racism impacts on the Roma’s ability to access all forms of welfare provision, including 
the labour market, health, housing and education.13 

The impact of the recession has in some respects outweighed the benefits to A8 nationals 
of the closure of the Workers Registration Scheme (WRS). The situation of the already mar-
ginalised Roma population in the UK has also been worsened by the cuts in employment 
related benefits introduced by the coalition government. Roma often work in the U.K. as 
casual day labourers, and the availability of such work is diminishing. Although the WRS no 
longer impacts on the ability of A8 nationals to access benefits, Roma are frequently denied 
benefits through the misapplication of the habitual residence test by staff of the Department 
of Works and Pensions. Local authority and other advice workers, where available, can usu-
ally sort out problems in accessing benefits, though the impending removal of welfare bene-
fits from the scope of legal aid will severely impact on the advice available to those wrongly 
denied benefits. 

In a report by the Joseph Rowntree Foundation, Forced labour in Northern Ireland (June 
2011),14 it was reported that 
 

Over the past few years a small Romanian Roma community has been established in Belfast. The 
Roma have limited rights to employment and have mainly found work selling newspapers on the street 
and working in carwashing businesses which have sprung up around the city. 

 
The report states that amongst Romanian Roma migrants (and other groups), there were is-
sues of severe exploitation and forced labour, including poor working conditions, low pay, 
restricted movements and verbal and physical abuse. Many Roma arrived on the back of 
promises of work through social networks, although the work they ended up doing did not 

                                                      
12  Synthesis Report, Overview based on the national reports prepared by the EU Network of Independent Ex-

perts on Social Inclusion, Hugh Frazer and Eric Marlier (National University of Ireland Maynooth, 
CEPS/INSTEAD). 

13  The Roma: A Study of National Policies (Gary Craig, June 2011, www.peer-review-social-inclusion.eu). 
14  http://www.jrf.org.uk/sites/files/jrf/forced-labour-Northern-Ireland-summary.pdf. 

http://www.jrf.org.uk/sites/files/jrf/forced-labour-Northern-Ireland-summary.pdf


 
UNITED KINGDOM 

 

11 
 

meet their needs or their expectations. The exploitation of Roma was perhaps the most visi-
ble form of forced labour encountered, but the social and economic marginalisation of the 
community and their limited trust in authority has made it difficult to begin to address their 
exploitation. Street workers reported that they sometimes worked 11 hours a day, seven days 
a week, for as little as £10-£12 a day. The restrictions on A2 nationals limit their options for 
escaping an exploitative working environment. 

A report by the Open Society Institute of Sofia (November 2011)15, which looks particu-
larly at the issue of migration from Bulgaria, suggests that the extension of the restrictions on 
A2 nationals until the end of 2013 makes little sense as it is internal factors and not external 
barriers that influence the decision of A2 workers to migrate. The report indicates that the 
big waves of outward migration from Bulgaria had already happened before the EU mem-
bership and that there is currently little real incentive for Bulgarians to migrate. This is fur-
ther substantiated by the fact that the number of migrants coming to the UK from Bulgaria is 
slowing down. The restrictions merely serve to keep a greater number of Bulgarians and 
Romanians on the illegal labour market. The fears of Roma emigrating in large numbers for 
social benefits is caused by media overexposure of individual incidents and is not an evi-
dence based trend. According to a recent survey 84.2% of Roma who had spent time abroad, 
have done so in order to work, and the others mainly for education. 
 

                                                      
15  Summary at: http://www.migrantsrights.org.uk/migration-pulse/2012/does-decision-extend-restrictions-

bulgarians-and-romanians-make-sense. 

http://www.migrantsrights.org.uk/migration-pulse/2012/does-decision-extend-restrictions-bulgarians-and-romanians-make-sense
http://www.migrantsrights.org.uk/migration-pulse/2012/does-decision-extend-restrictions-bulgarians-and-romanians-make-sense
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Chapter II 
Family members 

THE DEFINITION OF FAMILY MEMBERS AND THE ISSUE OF REVERSE DISCRIMINATION 

Family members 

The definition of family members has not given rise to any particular concerns. The Immi-
gration (EEA) Regulations 2006 were finally amended by Statutory Instrument 2011/1247 to 
implement Metock. Both the UK Border Agency and the courts have embraced the ruling 
and are implementing it with few problems. 

Extended family members 
The United Kingdom government maintains its position that the right of admission under 
Article 3(2) is discretionary. This is set out in Regulation 8 of the 2006 Regulations. The 
instructions to caseworkers state at chapter 2.4 that an applicant may be considered under 
regulation 8 of the 2006 Regulations if he/she falls within any of the following conditions:  
• Was living as part of the EEA national’s household in an EEA state before the EEA 

national came to the United Kingdom;16 or  
• Is living as part of the EEA national’s household in the United Kingdom; or  
• Has joined the EEA national in the UK and continues to be dependent on the EEA na-

tional or his/her spouse; or  
• Strictly requires personal care from the EEA national on serious health grounds; or  
• Can prove that s/he is in a durable relationship with the EEA national.17 
 
Emphasis is put on the fact that the Directive only requires ‘facilitating’ the entry and resi-
dence of family members meeting the above conditions. The guidance therefore stresses the 
fact that a residence card may be issued if a person falls within one of the above categories 
‘if in all the circumstances it appears appropriate to do so’. The test used is whether an EEA 
national would be deterred from coming to the UK to exercise their rights or an effective 
obstacle to exercising Treaty rights would be created.  

The case on MR and others (EEA extended family members) Bangladesh [2010] UKUT 
449 (IAC) mentioned in last year’s report which has been referred to the CJEU is still out-
standing. Although the view of the Advocate General is now available (under the title Rah-
man). 

In the meantime, the position of extended or other family members (OFMs) has contin-
ued to generate litigation. Aladeselu and Others (2006 Regs – reg 8) Nigeria [2011] UKUT 
253 (IAC) found that there can be no prohibition on the entry of OFMs prior to the entry of 
the EEA-national sponsor as this might inhibit the effective exercise of free movement 
rights, a position which would seem to be supported by the AG’s opinion in Rahman. This 
prior residence does not have to be lawful in character. However, illegal entry might be a 
                                                      
16  There is no dependency test for persons who can show that they have lived under the same roof as the EEA 

national before coming to the UK. 
17  EC law now recognises ‘durable relationships’. For this reason an applicant may also be considered under 

regulation 8 if s/he: Is the EEA national’s partner (other than a civil partner) and can show the decision 
maker that s/he is in a durable relationship with the EEA national. 
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factor in determining whether to permit entry under reg 17(4)of the 2006 Regulations pro-
vided this is after proper examination as required by the regulations and by Directive 
2004/38 article 3(2). 

Several cases have dealt with the question of prior dependency. Moneke (EEA – OFMs) 
Nigeria [2011] UKUT 341 (IAC) found that an OFM relying on dependency did not need to 
have been resident in the same country as the sponsor during the period of dependency pro-
vided the sponsor was an EEA national at the time of dependency and the dependency oc-
curred prior to the OFM’s entry to the UK. This latter point was made also in Ihemedu 
(OFMs – meaning) Nigeria [2011] UKUT 00340(IAC) which also noted that the class of 
OFMs is nowhere exhaustively defined. The position of this judgment seems to be consistent 
with the AG’s opinion in Rahman.  

Moneke had found that the grounds of dependency or membership of the household were 
disjunctive, and that these must predate entry, a position confirmed in Dauhoo(EEA Regula-
tions – reg 8(2)) [2012]UT 79. The Tribunal in Dauhoo referred to reg 8 of the 2006 regula-
tions which requires that dependency or membership of the household must continue after 
entry. The use of the present tense in the Directive suggests that a snapshot is required at the 
moment of entry and the requirement that the situation be continuing is arguably a gloss on 
this. If that is so, it must be questionable whether this will be correct if the AG’s opinion in 
Rahman which found that dependency does not have to immediately precede the move, is 
followed by the CJEU.  

In relation to durable relationships, the Home Office usually applies the criteria applica-
ble under the domestic immigration rules including a requirement for two years prior cohabi-
tation. The guidance though makes it clear to officials that a durable relationship may be 
evidenced in other ways and states at 5.1.3 of the European Casework Instructions: Each 
case must be considered on its merits, taking into account all the facts and circumstances, as 
there may be cases where notwithstanding that one or more of these points [ie those required 
by domestic policy] is not met the caseworker is still satisfied that the parties are in a dura-
ble relationship. 

In practice, cases are known where the Home Office has applied this for couples with a 
child and couples who have been in longer relationships but for some reason have not been 
able to cohabit in full for the past two years. The Upper Tribunal does not seem to regard 
cohabitation as a pre-requisite for a ‘durable relationship (Rose (Automatic deportation - 
Exception 3) Jamaica [2011] UKUT 00276(IAC) but that it may fail because of its short 
duration (Dauhoo (EEA Regulations – reg 8(2)) [2012] UKUT 79 (IAC)). 

IMPLICATIONS OF THE METOCK JUDGMENT 

On 2 June 2011 the UK authorities incorporated the Metock judgment into national law 
through the Immigration (European Economic Area) (Amendment) Rules 2011. The whole 
of the former Regulation 12 has been replaced removing the requirement that the family 
members had to be residing elsewhere in the EEA. 

ABUSE OF RIGHTS 

The Immigration (EEA) Regulations 2006 specifically exclude from the meaning of spouse/ 
civil partner anybody who has entered into a marriage of convenience or civil partnership of 
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convenience. Despite the suggestion made by Home Office officials recorded in the last re-
port that the number of marriage interviews was set to increase, anecdotally, this does not 
appear to be the case. In the recent case of Papajorgji [2012] UKUT 38 the Upper Tribunal 
held that the burden of proof that a marriage is not one of convenience does not lie on the 
applicant. The burden only passes to the applicant where there are factors which support 
suspicions for believing the marriage is one of convenience. The evidential burden is on the 
decision maker and the issue of a marriage of convenience can only be raised if there are 
reasonable grounds to do so.  

Non-EEA nationals entering into marriage or civil partnership in the United Kingdom no 
longer have to obtain written permission from the Secretary of State to marry EEA nationals 
following and order dated 9 May 2011. One area of concern now is that Registrars appear to 
be making more use of their powers to inform the Home Office if they believe that a sham 
marriage may be about to take place. The authors are aware of immigration officials turning 
up on the day of the wedding to interview in which a third country national was intending to 
marry an EEA national. The marriage was allowed to proceed after the couple had been 
questioned.  

REVERSE DISCRIMINATION 

The family members of United Kingdom nationals who have worked in Europe and then 
return to the United Kingdom are covered by Regulation 9 of the Immigration (European 
Economic Area) Regulations 2006. The United Kingdom national, according to the Regula-
tions, needs to have been a worker or self employed person in another member state before 
returning to the United Kingdom. It remains unclear what the situation for those who were 
self sufficient living in another member state or students would be. Entry clearance posts 
have been granting family members of UK citizens who have been working or self sufficient 
in another Member state documentation to enable them to come to the United Kingdom. A 
policy document dated 19 May 2011 from the European Operational Policy Team obtained 
after a Freedom of Information request, shows that on return to the United Kingdom, the 
British national, following Eind, does not need to show that he or she is a qualified person 
but only that he or she was a worker or self sufficient person before returning to the United 
Kingdom. It is unclear whether this reference to self sufficient is a mistake, given that the 
relevant Regulation refers to self employment and worker status. The guidance available on 
the Home Office website has yet to be amended (see 5.5.1 of the European Casework In-
structions). 

The current regulations and guidance do not make provision for family members of UK 
nationals where a Carpenter type situation arises. Possible amendments to the current regula-
tions are not expected. 

Following the judgment in M (Chen parents: source of rights) Ivory Coast [2010]UKUT 
227 (IAC) and the concerns raised by the European Commission in terms of the prohibition 
on Chen parents being allowed to work, we understood that the Regulations were to be 
amended. This appears to be have been delayed following the cases of Zambrano, Mc Carthy 
and Dereci. The Home Office did issue a guidance note dated February 2011 to caseworkers, 
stating the Home Office is in the process of assessing how the judgment should be imple-
mented. ‘This work is underway and will lead in the medium term to amendments in the 
Immigration (EEA) Regulations 2006…’.It goes on to say that in the interim, cases should 
continue to be dealt with as before and leave be granted under domestic law. In other words, 
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and specifically spelt out in the guidance, there should continue to be a prohibition on Chen 
parents working. 

The implications of the Mc Carthy and Zambrano judgments are dealt with below. 

ENTRY AND RESIDENCE RIGHTS 

Family permit 

Family permits are given priority over other applications and on the whole are dealt with 
swiftly. Entry clearance posts are well aware that fees are not payable for these applications 
and Swiss nationals appear not to have any concerns about the treatment of their applica-
tions.  

The issue of problems occurring because of the delay in issuing residence cards, multiple 
applications for family permits outside the United Kingdom are being made.  

Concerns about the guidance for family permits remain the same as last year in that ir-
relevant documents are requested, biometric data is taken and the application form requires 
information which should not be necessary. 

Residence cards 

Turnaround times remain long, often towards the six month deadline, particularly if the ap-
plication is for an extended family member or retained rights. Equally of concern to practi-
tioners is the fact that certificates of registration, ie the letters from the Home Office to state 
that an application has been submitted are taking well in excess of four weeks to be sent out.  
The issues in relation to the forms, use of which the Home Office encourages, remain the 
same as last year: in brief, they require more information than necessary under European 
law, including for example information on criminal convictions. Evidence which should not 
be needed is also requested. These concerns are the same for both forms which need to be 
used within the UK as for those which are necessary to make an application from outside the 
UK. 

The ‘pre sift’ system referred to in last year’s report remains in place with the same con-
cerns and delays. As set out in the last report, The UK Border Agency was considering pro-
viding a same day service or express service for third country nationals to obtain residence 
cards. A free same day service to obtain a registration certificate already exists. Despite 
moving towards setting this up, it has as yet not gone ahead. We believe this is because of 
the issue of charging. The Home Office had hoped to charge roughly the difference that is 
charged between a postal and premium application on other types of applications. This 
would amount to a fee in the region of £300. Their argument was that the charge would be 
for the enhanced service, not for the document itself. It is unknown though what the current 
position of the UK Border Agency is. 

It is for the Secretary of State to justify revocation of a residence card on the basis of 
change circumstances (HS (EEA: revocation and retained rights) Syria [2011] UKUT 00165 
(IAC)). 
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Access to work for family members  

Problems in relation to access to work remain the same, ie employers are reluctant to employ 
people without residence cards or people who only have a certificate of application. Certifi-
cates of application for other family members currently do not grant the right to work. The 
question as to whether this is a correct interpretation of European law has of course been 
referred to the CJEU in MR and others. 

Delays in issuing documentation combined with penalties imposed on employers who 
employ migrants without permission to work mean that employers will often take a cautious 
approach. However the Employment Appeal Tribunal has found that, because the right of a 
family member to work does not depend on the possession of a residence card, an employer 
may not suspend an employee whose residence card had expired even though, had it not 
been renewed, the employer would have been liable to penalties (Okuoimose v City Facilities 
Managment (UK) Ltd Employment Appeal Tribunal 13 September 2011).The Home Office 
have produced a memo for caseworkers dated 23 May 2011 which clarifies their position 
regarding the right to work of people who claim to be family members of EEA nationals but 
who have been refused documentation under the Immigration (EEA) Regulations 2006…’. 
This puts in place a process for caseworkers to check when contacted by employers as to the 
rights of family members to work. Overall it is generous in terms of allowing for possible 
delays within the Home Office and court system.  

Permanent Residence 

Qualifying for permanent residence continues to be difficult for separated non-EU spouses 
who are unable to show that their EU citizen spouse continued to exercise free movement 
rights after separation. However, in Amos v SSHD [2011) EWCA Civ 552, the Court of Ap-
peal held that the burden of showing conditions had been met, including that of employment 
etc. by the EU citizen, was on the applicant and there was no independent obligation on the 
Secretary of State to assist the parties by providing evidence of this. However, such evidence 
could be requested and might be required as part of the proceedings. The court also over-
ruled the previous case of OA (Nigeria) [2010] UKAIT 00003 which had held that divorced 
parties must show that the former spouse had exercised free movement rights throughout the 
entire five year period. HS (EEA: revocation and retained rights) Syria [2011] UKUT 00165 
(IAC) found that the Home Office should disclose prior applications made by the EU citizen 
spouse if these assist the applicant. 

In Okafor v SSHD [2011] EWCA Civ 499, the Court of Appeal held that, following 
Dias, periods spent under art. 12(3) of the Directive (right of children to remain in education 
after death of the EU citizen and right of father to remain as custodial parent) did not amount 
to lawful residence for the purpose of qualifying for permanent residence. This apparently 
authoritative ruling also concluded that residence under art 12 reg 1612/68 (now art 10 reg 
492/2011) was not lawful residence for this purpose. Nonetheless, the Upper Tribunal seems 
to have been unconvinced on the point and, in Alarape and another (Article 12, EC Reg 
1612/68) Nigeria [2011] UKUT 00413 (IAC), referred the question of entitlement to perma-
nent residence under the regulation to the Court of Justice.  

PM (EEA – spouse –’residing with’) Turkey [2011] UKUT 89 (IAC) confirmed that resi-
dence ‘with’ the EU citizen in the member state for the purposes of qualifying for permanent 
residence does not require that the parties live together. Idezuna (EEA – permanent resi-
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dence) Nigeria [2011] UKUT 00474 observed that care is needed to make sure that all rele-
vant periods of residence are counted including a five year period of co-residence before 
divorce which made the question of retained rights after divorce immaterial. EN (Continuity 
of residence – family member) Nigeria [2011] UKUT 55 (IAC) however found that the EU 
citizen as well as the spouse must have resided continuously for the five year period.  

Retained Rights 

Separated spouses have had difficulty establishing that the EU citizen spouse was exercising 
treaty rights for the three year period prior to divorce, which has been deemed necessary to 
qualify for the retained right of residence under art. 13(2) of 2004/38. HS (EEA: revocation 
and retained rights) Syria [2011] UKUT 00165 (IAC) suggested that the critical test was 
whether the EU citizen spouse was exercising treaty rights at the time of divorce not for the 
entirety of the three preceding years. Nor do divorced spouses have to show one year’s co-
habitation under art. 13(2), only that they were both present in the member state for one year.  
(Alarape and another (Article 12, EC Reg 1612/68) Nigeria [2011] UKUT 00413 (IAC)) 
referred to the Court of Justice the question of the meaning of the term ‘primary carer’ in 
respect art 12 reg 1612/68 (now art 10 reg 492/2011). This was in the context of a non-EEA 
citizen mother providing financial support for her 25 year old son who was undertaking Ph.D 
studies away from the family home. The Tribunal agreed that the son, who was the EU citi-
zen’s step-son, was a child of the family. 

Follow up to specific judgments – Zambrano and McCarthy 

Mc Carthy 
The UK Border Agency’s position following the judgment in McCarthy is set out in a memo 
from the European Operational Policy Team dated 31 August 2011. The intention of the 
Home Office is to amend the Immigration (EEA) Regulations to reflect the terms of the 
McCarthy judgment as they read it, i.e.  
 

‘that a person who holds the nationality of the host member state and has never exercised their right of 
free movement and residence do not benefit from the terms of the Free Movement Directive. This is 
regardless of whether or not they hold dual nationality with another EEA member state. This also 
means that family members are also unable to derive a right of residence under the Directive on the ba-
sis of their relationship to such a national.’ 

 
The Regulations are to be amended but in the mean time the Home Office is allowing people 
who hold British nationality and the nationality of another Member State to continue to rely 
on that EEA nationality as Regulation 2 of the Immigration (EEA) Regulations 2006 cur-
rently allows it.  

Zambrano 
In a memo dated 16 September 2011, the Home Office set out to caseworkers how this case 
should be applied to cases in the UK. According to this there are two classes of potential 
beneficiary: a third country national adult upon whom a British citizen child is dependent 
and a third country national adult upon whom a British citizen adult is dependent. The prob-
lems which are arising in practice come from paragraph 10 of the memo which states as fol-
lows: 
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In cases where there is another parent/guardian/carer upon whom the child is, or can become, depend-
ent then this would fall out of scope. This is because removal of the third country national in such cir-
cumstances would not oblige the child to leave the EU because an alternative carer is available.  

 
This has led to a ‘sole carer’ test. In other words if there is somebody who can look after the 
British child or dependent adult who is not the third country national, then the third country 
national will not have a right to reside in the UK and the application will be refuse.  

This question was considered in Sanade and others (British children – Zambrano and 
Dereci) [2012] UKUT 00048 which considered the application of Zambrano in deportation 
cases. It did not consider that the position was altered by the wrongdoing of the parents. 
However, following Dereci, it found that expulsion would not be prohibited if the children’s 
constructive expulsion would not follow because, as here, the child’s other parent is a British 
citizen and can care for the child in the UK. The Tribunal in Latif (s. 120 – revocation of 
deportation order) [2012] UKUT 78 (IAC) also considered that Zambrano was not applica-
ble where, on the evidence, the child was able to reside in the UK without the appellant. 

Another issue is that applicants under Zambrano are not being granted a right of appeal, 
nor is there any provision for applications to be made from outside the UK. The Home Of-
fice sets out in its memo that it will be amending the Regulations and providing further de-
tailed guidance. As yet this has not happened. 
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Chapter III 
Access to employment  

1.  ACCESS TO EMPLOYMENT 

Text(s) in force 
• Equality Act 2010. 
• SI 2007/617 The European Communities (Employment in the Civil Service) Order 2007 

Draft legislation, circulars, etc.  
http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/ecis/ contains 
guidance and information for caseworkers dealing with European applications under the Free 
Movement of Persons Directive (2004/38/EC). 

a) Access to employment in the private sector 

a.1. Equal treatment in access to employment  
The European casework instructions contain guidance and information for caseworkers deal-
ing with European applications under the Free Movement of Persons Directive (2004/ 
38/EC) (http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/ecis/).  

However, they focus primarily on entry and residence requirements, not equal treatment. 
The Worker Registration Scheme for the EU-8 closed on 30 April 2011.18 However, those 
coming from Bulgaria and Romania who wish to work (and are not self-employed), the fol-
lowing rules apply:19 
• Those who have been an employee for an uninterrupted period of 12 months enjoy the 

rights of free movement; 
• Students can work for less than 20 hours per week; 
• Others can come to the UK under (i) the seasonal agricultural scheme or (ii) the sectors 

based scheme for low skill work in the food manufacturing sector. 

http://www.direct.gov.uk/en/Employment/Job-
seekers/LookingForWork/DG_10030134?PRO=hp&CRE=pop is a government website list-
ing all jobs in, say childcare, for particular regions. There is no limit on the website as to 
nationality. For those on benefits, Jobcentre plus provides a personal adviser to help an indi-
vidual look for work: http://www.direct.gov.uk/en/Employment/Job-
seekers/programmesandservices/index.htm. 

Job Centre Plus (http://www.direct.gov.uk/en/Employment/Job-
seekers/ContactJobcentrePlus/DG_186347) is covered by the Department of Work and Pen-
sions (http://www.dwp.gov.uk/). Jobcentre Plus is part of a network of public employment 
services that belong to the European Employment Services 
(http://ec.europa.eu/eures/home.jsp?lang=en) (EURES). Under the Equality Act 2010, Job-
Centre Plus cannot discriminate on the grounds of nationality20 of the applicant (see further 

                                                      
18  http://www.bia.homeoffice.gov.uk/eucitizens/workerregistrationscheme/. 
19  http://www.bia.homeoffice.gov.uk/eucitizens/bulgaria-romania/. 
20  The definition of race includes nationality: s. 9 EqAct 2010. 

http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/ecis/
http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/ecis/
http://www.direct.gov.uk/en/Employment/Jobseekers/LookingForWork/DG_10030134?PRO=hp&CRE=pop
http://www.direct.gov.uk/en/Employment/Jobseekers/LookingForWork/DG_10030134?PRO=hp&CRE=pop
http://www.direct.gov.uk/en/Employment/Jobseekers/ContactJobcentrePlus/DG_186347
http://www.direct.gov.uk/en/Employment/Jobseekers/ContactJobcentrePlus/DG_186347
http://europa.eu.int/eures/home.jsp?lang=en
http://www.bia.homeoffice.gov.uk/eucitizens/workerregistrationscheme/
http://www.bia.homeoffice.gov.uk/eucitizens/bulgaria-romania/
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below), although some of the benefits that it can advise on are subject to residence criteria. 
Under s. 55 of the Equality Act 2010 employment agencies (‘employment service-providers) 
cannot discriminate on racial grounds which includes nationality.21  

Equally, employers are not allowed to discriminate on the grounds of nationality either in 
respect of the arrangements they make for the purposes of determining who should be of-
fered that employment22 or the terms on which that employment is granted23 or by refusing 
or deliberately omitting to offer employment. Section 13 EqA 2010 prohibits direct discrimi-
nation and s.19 prohibits indirect discrimination on racial grounds which are defined in s. 9 
as to include (a) colour, (b) nationality, (c) ethnic or national origins. The reference to colour 
and nationality, which was found in the original 1976 Act, shows that the British legislation 
is broader in scope than the EU’s Race Directive 2000/43.  

In practice in some sectors, migrant workers enjoy preferential treatment in terms of ac-
cess to certain (low quality jobs). This is not always to their benefit. A recent tribunal case 
found exploitation of 14 Polish workers on a construction site. According to the Construc-
tion News:24 

 
 The tribunal backed their claims that they had unexplained deductions, amounting to nearly 
£18,000 each, taken from their wages unlawfully. 
The GMB union, representing the 14, said that the case highlighted the exploitation of migrant workers 
on UK construction sites. It said that there were a further 70-plus migrant workers on the same job who 
were not union members and have had no redress for having their wages deducted. 
GMB officers found that sums on pay slips bore no relation to the money going into the workers’ bank 
accounts. 
The union successfully pursued a claim for £251,204.81 at the employment tribunal in Cardiff on be-
half of 14 Polish migrant workers who were employed as laggers by thermal insulation subcontractor 
Darmar in the construction of Uskmouth Power Station in South Wales in 2010. 
GMB saw documentation that showed that the Polish workers were £1200 a month out of pocket. They 
had not been paid the 19 hours a week overtime that they were due, they had had no periodic leave 
payments or travel allowance for seven months, and they were deducted one days lodging allowance 
every week. 
Jeff Beck, GMB regional officer who represented these workers, said: ‘These Polish migrant workers 
suffered exploitation at the hands of their employer who made unlawful deductions from their wages 
and allowances due to them. GMB took up a claim for them at the Cardiff employment tribunal. 
‘As a consequence the tribunal judge made an order against Darmar for compensation for the unlawful 
deductions and injury to their feelings which totalled 251,204.81.’ 

a.2. Language requirements 

There are no formal rules on language requirements although most employers insist that 
English is spoken to a particular level.  

                                                      
21  On nationality, see BBC Scotland v Souster [2001] IRLR 150. 
22  Nagarajan v London Regional Transport [1999] IRLR 572. 
23  Anya v University of Oxford [2001] IRLR 377. 
24  http://www.theconstructionindex.co.uk/news/view/tribunal-payout-highlights-exploitation-of-migrant-

workers. 
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B)  ACCESS TO EMPLOYMENT IN THE PUBLIC SECTOR  

b.1. Nationality condition for access to positions in the public sector  

EU law requires equal access to employment for EEA nationals, subject to the Article 45(4) 
TFEU exemption for the ‘public service’, a concept which has been give a restrictive inter-
pretation by the Court of Justice. Generally, EEA nationals can be employed in all jobs in the 
public sector25 except for reserved posts.26 These are defined in the Order in the following 
terms:27 
 

(6) In subsection (1)(c) ‘a reserved post’ means— 
(a) a post in the security and intelligence services; or  
(b) a post falling within subsection (7) or (8) which the responsible Minister considers needs to be held 
otherwise than by a relevant European.  
(7) The posts falling within this subsection are— 
(a) a post in Her Majesty’s Diplomatic Service and posts in the Foreign and Commonwealth Office; 
and  
(b) posts in the Defence Intelligence Staff.  
(8)The posts falling within this subsection are posts whose functions are concerned with— 
(a) access to intelligence information received directly or indirectly from the security and intelligence 
services;  
(b) access to other information which, if disclosed without authority or otherwise misused, might dam-
age the interests of national security;  
(c) access to other information which, if disclosed without authority or otherwise misused, might be 
prejudicial to the interests of the United Kingdom or the safety of its citizens; or  
(d) border control or decisions about immigration.  
(9)In this section ‘the security and intelligence services’ means— 
(a) the Security Service;  
(b) the Secret Intelligence Service; and  
(c) the Government Communications Headquarters.’ 

                                                      
25  2.—(1) Amend the Aliens’ Employment Act 1955 as follows. 

(2) In subsection (1) of section 1 (provision for civil employment of aliens), for paragraph (c) substitute ‘(c) 
if he is a relevant European and he is not employed in a reserved post;’. 
(3) After subsection (4) of that section insert— 
‘(5) In subsection (1)(c) ‘a relevant European’ means— 
(a) a national of a EEA State or a person who is entitled to take up any activity as an employed person in the 
United Kingdom by virtue of Article 23 of Council Directive 2004/38/EEC (right of family members of na-
tionals of EEA States to take up employment where that national is employed);  
(b) a Swiss national or a person who is entitled to take up any activity as an employed person in the United 
Kingdom by virtue of Article 7(e) and Article 3(5) of Annex 1 of the Agreement between the European 
Community and its member States, of the one part, and the Swiss Confederation, of the other, on the free 
movement of persons signed at Luxembourg on 21st June 1999 (right of spouses and certain family members 
of Swiss nationals to take up economic activity, whatever their nationality); or  
(c) a person who is entitled to take up any activity as an employed person in the United Kingdom by virtue 
of Article 6(1) or 7 (rights of certain Turkish nationals and their family members to take up any economic 
activity, whatever their nationality) of Decision 1/80 of 19 September 1980 of the Association Council set up 
by the Agreement establishing an Association between the European Economic Community and Turkey, 
signed at Ankara on 12 September 1963. 

26  SI 2007/617 The European Communities (Employment in the Civil Service) Order 2007. See also section 75 
of the Race Relations Act 1976 which extends the Act’s coverage to Crown employment. However, section 
75(5) provides that ‘nothing in this Act shall … invalidate any rules … restricting employment in the service 
of the Crown … to persons of particular birth, nationality, descent or residence.’ 

27  The Order makes equivalent amendments for Northern Ireland. 
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More detailed guidance about ‘reserved posts’ is contained in the Civil Service Nationality 
Rules, published by the Cabinet Office, most recently in November 2007.28 Section 3 of this 
guidance lists ‘Reserved Posts’ in the civil service in which ‘[o]nly UK nationals may be 
employed’. Reserved posts are ‘generally those which, due to the sensitive nature of the 
work, require special allegiance to the Crown such that they can only be held by a UK na-
tional’.29 It continues ‘3.2 Under no circumstances may any other nationals be employed in 
reserved posts.’30 The guidance then spells out the posts covered: 
 

1. All posts within the security and intelligence services (that is, the Security Service, the Secret Intel-
ligence Service, and the Government Communications Headquarters) are automatically reserved 
to UK nationals. 

2. Certain other categories of posts are capable of being reserved if the Minister responsible for the 
department or agency considers that to be necessary (that is, that special allegiance to the Crown is 
required in respect of that post such that the post must be held by a UK national).These categories 
of posts are:  
- posts within the Defence Intelligence Staff within the Ministry of Defence; and 
- posts whose functions are concerned with: 

 (i) access to intelligence information received directly or indirectly  from the security and 
intelligence services; 
(ii) access to other information which, if disclosed without authority or otherwise misused, 
might damage the interests of national security; 
(iii) access to other information which, if disclosed without authority or otherwise misused, 
might be prejudicial to the interests of the United Kingdom or the safety of its citizens; 
(iv)border control or decisions about immigration.  

  Where a post falls within one of the categories in this paragraph the Minister responsible for the 
department or agency must consider whether it is necessary to reserve that post for UK nationals 
only. Where the responsible Minister does not consider that to be necessary, the post will not be 
reserved for UK nationals.  

3. In relation to posts within the Diplomatic Service and the Foreign and Commonwealth Office, it 
has been determined that special allegiance to the Crown is required in respect of these posts such 
that it is necessary to reserve these posts to UK nationals. Therefore only UK nationals are eligible 
for employment in posts in the Diplomatic Service and the Foreign and Commonwealth Office31 
unless the responsible Minister decides otherwise in relation to a specified post or posts.  

 
The Rules then spell out additional restrictions that may be imposed on UK nationals. For 
example, for posts in the Diplomatic Service and Home Civil Service posts in the Foreign 
and Commonwealth Office, individuals are only eligible if: 

 
a) they are a British citizen; and 
b) they have resided in the United Kingdom for at least two of the previous ten years immediately prior 
to their application, at least one year of which must have been a consecutive twelve-month period, 
unless they have served overseas with HM Forces or in some other official capacity as a representative 
of Her Majesty’s Government, or have lived overseas as a result of their parents’ or partner’s govern-

                                                      
28  http://www.civilservice.gov.uk/jobs/Background/Nationality-Requirements/Nationality-Requirements.aspx. 
29  Para. 3.1. 
30  Emphasis in original. 
31  Except for those local staff in FCO posts abroad. These posts are open to persons regardless of their national-

ity.  
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ment employment. A lack of sufficient background information may preclude them from being granted 
security clearance. 

 
The government anticipates that about 5 per cent of the posts in the Civil Service (27,000) 
will be reserved.32 

b.2.  Language requirements 

See a.2 above. 

b.3.  Recognition of professional experience for access to the public sector  

There are too many jobs in the public service to be able to spell out the professional experi-
ence required for each. However, given the strong ethos of equal treatment, migrants are not 
put at a particular disadvantage. This ethos is spelled out in the Civil Service Commission-
ers’ Recruitment Principles:33 

 
Merit - means the appointment of the best available person: no one should be appointed to a job unless 
they are competent to do it and the job must be offered to the person who would do it best. 
 Fair – means there is no bias in the assessment of candidates. Selection processes must be objective, 
impartial and applied consistently. 
Open - means that job opportunities must be advertised publicly and potential candidates given reason-
able access to information about the job and its requirements, and about the selection process. 

b.4.  Other aspects of access to employment  

There is no concours system in the UK although there a civil service exam.34 For regulated 
professions, the relevant professional requirements will be required (e.g. being a solicitor or 
barrister).35 

Working conditions in the public sector 
It is difficult to generalize about working conditions in the public sector because each de-
partment sets its own pay scales and other benefits.36 However, the ethos of equality means 
that EEA nationals are not put at a disadvantage. Furthermore, the principle of territoriality 
(discussed above) means that migrants will enjoy equal treatment with nationals in respect of 
matters such as trade union rights etc. 
 

                                                      
32  Hansard, 21 Feb 2007: Column 1137. See also Mr McFadden’s answer to the PQ posed by Mr Dismore: 

http://www.publications.parliament.uk/pa/cm200607/cmhansrd/cm070328/text/70328w0024.htm. 
33  https://www.civilservicecommissioners.org/web-resources/resources/bb402f5120e.pdf. 
34  http://www.civilservice.gov.uk/jobs/Entry/index.aspx. 
35  http://www.gls.gov.uk/. 
36  http://www.civilservice.gov.uk/jobs/Background/Rewards-Benefits/reward-benefit.aspx. 

http://www.publications.parliament.uk/pa/cm200607/cmhansrd/cm070328/text/70328w0024.htm
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Chapter IV 
Equality of Treatment on the Basis of Nationality  

1.  WORKING CONDITIONS – DIRECT AND INDIRECT DISCRIMINATION 

Direct discrimination in working conditions regarding EEA nationals is fairly rare in UK 
legislation. However, section 54 and Schedule 3 Nationality Immigration and Asylum Act 
2002 discriminates directly against EU nationals. The provision allows access to three kinds 
of benefit: 
• Residential accommodation for adults who by reason of age, illness, disability or any 

other circumstances are in need of care and attention;37 
• Services for children and their families and children leaving care as adults; 
• Accommodation provided for the promotion of well-being under the Local Government 

Act 2000. 
 
Access to these benefits is expressly prohibited to EEA nationals (other than British citizens) 
and their dependents. However, these benefits may be extended to EEA nationals if the per-
formance is necessary for the purpose of avoiding a breach of a person’s rights under EU 
law. The difficulty here is that the individual must show that he or she has EU rights (and the 
UK Border Agency takes the view that unless the individual comes within one of the speci-
fied categories in Articles 6 and 7 of Directive 2004/38 they are not exercising Treaty rights) 
and then the individual must show that it is necessary in order to avoid a breach of the rights 
to exercise a power favourably for the individual. Thus UK local authorities may require the 
individual not only to be a worker but to show why the provision of residential accommoda-
tion is necessary to avoid a breach of EU rights.  

The application of the rules on residential accommodation were considered in detail in R 
(on the application of de Almeida) v. Kensington and Chelsea RLBC38 which concerned a 
Portuguese national with AIDS and other complications who was no longer able to work. IN 
judicial review proceedings, the High Court found that the local authority’s decision that the 
Claimant had no eligible needs requiring care and attention within the meaning of s.21 NAA 
1948, was unlawful, that its decision not to to make arrangements for the Claimant under 
s.21 NAA 1948 for the purpose of avoiding a breach of his Convention rights, was unlawful; 
and that the Defendant’s refusal to make arrangements for the Claimant under s.21 NAA 
1948 is incompatible with the Claimant’s rights under Article 3 and Article 8 of the ECHR, 
contrary to s.6(1) Human Rights Act 1998. 

Indirect discrimination against EU national workers has been the subject of some con-
cern. The UK’s Trade Union Congress has expressed concern regarding the treatment of 
EU8 workers and other migrants. It continued its campaign to ensure that these workers are 
aware of their rights under UK labour law.39  

A recent Supreme Court decision, Patmalniece v SoS for Work and Pensions raised the 
question about whether Mrs Patmalniece, a 72-year-old Latvian, was entitled to UK State 
Pension Credit even though she had never worked in the UK and did not even have the right 

                                                      
37  This refers back to s.21 National Assistance Act 1948. The detailed rules are set out in Annex I. 
38  [2012] EWHC 1082 (Admin) 2012 WL 1358031. 
39  http://www.tuc.org.uk/international/index.cfm?mins=232&minors=28&majorsubjectID=7. 
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to reside in the UK. The Supreme Court had to consider was whether the UK rules discrimi-
nated against people on the basis of their nationality. This is because the State Pension Credit 
(‘SPC’) is available only if the individual has the right to reside in the UK. Whilst UK citi-
zens held such a right by virtue of the fact that they were a citizen of the UK, nationals of 
other EU Member States had to earn it. Lord Hope, for the majority, rejected the claim of 
Mrs Patmalniece. He said that most, but not all, UK nationals would meet the criteria. This is 
because the test was whether the UK national was ‘habitually resident’ in the UK. Crucially, 
‘nationality alone does not enable them to meet the requirement’. Consequently, even some 
UK nationals would not be able to claim SPC. This indirect discrimination could be justified 
‘to prevent exploitation of welfare benefits by people who came to this country simply to 
live off benefits without working or having worked here.’40 

2.  SOCIAL AND TAX ADVANTAGES  

As regards housing in response to the difficulties which EEA nationals (in particular EU8 
and EU2 nationals) have been encountering, a UK professional organisation, the Chartered 
Institute for Housing (constituted as a charity in English law) has established a website pro-
viding detailed information on access to all types of housing for EEA nationals generally,41 
EU8 and EU2 nationals specifically (http://www.housing-rights.info/index.html). However, 
see above regarding the direct discrimination problems which exist as regards housing. 

A particular problem that emerged in 2010 was in respect of ‘rough sleepers’. Recent 
data shows that 52% of London’s rough sleepers are foreign nationals.42 UK Border Agency 
has indicated that it is cracking down on these persons with the sanction of expulsion (see 
chapter 1 for further details). The Coalition government continues to recognise this prob-
lem.43 

As regards tax advantages, regulation 3(5) Tax Credits (Residence) Regulations 2003 
provide that Child Tax Credits and Working Tax Credits, which are social benefits adminis-
tered under the tax system, are only available to EEA nationals who have a right to reside. 
This means that unless the EEA national has permanent residence or otherwise satisfies the 
right to reside test (employed or self-employed or registered with JobCentre Plus and seeking 
work) they will not be eligible. The UK authorities accept that both types of credit are social 
advantages within the meaning of Article 7(2) Regulation 492/2011.  

General situation as laid down in Art. 7 (2) Regulation 492/2011 

As mentioned above, the UK authorities accept that tax credits constitute benefits under Ar-
ticle7(2) of the Regulation. What is less clear is how the UK authorities are dealing with the 
relationship between social advantages under Article7(2) and social assistance under Direc-
tive 2004/38 and considered in the CJEU decision Vatsouras.  

The general situation as regards Article 7(2) Regulation 1612/68 is that it is claimed by 
EEA nationals primarily in respect of social benefits. In so far as tax benefits are types of 
social benefits (such as Child Tax Credits, and Working Tax Credits) the effect is the same – 
                                                      
40  Patmalniece v Secretary of State for Work and Pensions [2011] UKSC 11 (16 March 2011). 
41  http://www.housing-rights.info/02_4_EEA_workers.html. 
42  www.communities.gov.uk/documents/housing/doc/2110678.doc. 
43  www.communities.gov.uk/documents/housing/doc/2110678.doc. 
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it is the social aspect which is disputed. On 1 May 2004 the UK authorities introduced a test 
of the ‘right to reside’ which EEA nationals must pass before they can claim social benefits. 
All EEA nationals are affected by the test which may apply to exclude them from benefits 
when they are unable to work because of illness, disability or childcare responsibilities 
unless they can show that they are a ‘qualified person’ with a right to reside under EEA law 
as applied in UK law.44 The UK courts have held that lawful presence in the UK is not the 
same as a right to reside.45 The courts have also rejected the principle that EEA nationals can 
acquire a right to reside directly from EU law as citizens of the Union. What this means is 
that EEA nationals seeking social benefits in the UK are likely to be refused unless they can 
show that they have a positive qualifying right to reside within the terms of the relevant 
benefit regulation.46  
 

                                                      
44  Regs 6 & 14 SI 2000/2326. 
45  Abdirahman v Secretary of State for Work and Pensions [2007] EWCA Civ 657. 
46  I Macdonald QC & R Toal, Macdonald’s Immigration Law and Practice LexisNexis London 2009, p. 312-

313. 
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Chapter V 
Other Obstacles to Free Movement of Workers  

In the UK the main obstacle which arises for EU nationals seeking to exercise free move-
ment rights in the UK relates to the continuing application of border controls between the 
UK and all other Member States with the exception of Ireland. The UK government’s Inde-
pendent Chief Inspector of the UK Border Agency, John Vine CBE QPM, issues annual 
reports and regular reports on the operation of UK border controls. On February 2012 he 
issues a report commissioned by the Home Secretary into border security checks in response 
to a border control scandal in September 2011 about the relaxation of border checks on entry 
to the UK (mainly on persons arriving from EU states) which resulted in the early retirement 
of a senior civil servant.47 

The Inspector’s inquiry found many shortcomings in the operation of UK border checks 
on persons. Among these highlighted in the report are: 
• A need for shared responsibility regarding any suspension of border checks on persons 

with clear instructions from Ministers to civil servants; 
• A need for greater clarity on the levels of authorization required to suspend checks and 

whether explicit agreement by the Minister is required; 
• Records need to be kept of when checks are suspended and the reason for this; 
• If the minister wants 100% checks on persons at all times then there needs to be accom-

panied by a detailed analysis of personnel and technology needs; 
• No attempt had been made to incorporate the verification of fingerprints with the Home 

Office Warnings Index (national equivalent of the SIS design to stop false identity use); 
• There needs to be clarification whether the Minister wants 100% checks on all persons or 

risk based checks; 
• In practice the most frequent suspensions of checks took place at Heathrow and Calais 

and were driven by the practicalities of the airport (numerous arrivals coinciding) and sea 
port; 

• There is little control by senior management over what happens in practice at a number 
of entry points. 

 
Over the year there have been a series of problems with immigration control at UK entry 
points. There have been strikes of immigration personnel resulting in delays; the strict appli-
cation of entry rules has led on numerous occasions to hour-long delays for EU nationals 
seeking to entry the UK (see for instance in the week of 16 April 2012). At many UK entry 
posts at airports, the queues for third country nationals are not only much shorter but move 
much more quickly than the queues for EU nationals. While most EU nationals entering the 
UK are not subject to secondary examination, a lack of allocation of sufficient personnel to 
EEA queues at airports and ports has led to increasingly long delays.48 Four hour delays at 
Heathrow were publicised during the 2012 Easter holiday weekend.49 

                                                      
47  http://icinspector.independent.gov.uk/wp-content/uploads/2012/02/2012-02-20-Report-of-the-UKBA-ICI-

Report3.pdf. 
48  http://www.ukimmigration.com/news/2012-04-05/uk/airlines-warn-of-possible-delays-at-uk-immigration-

border.htm. 
49  http://www.dailymail.co.uk/news/article-2102978/Passengers-braced-delays-hours-Heathrow-struggles-half-

term-getaway-immigration-staff-shortage.html. 

http://icinspector.independent.gov.uk/wp-content/uploads/2012/02/2012-02-20-Report-of-the-UKBA-ICI-Report3.pdf
http://icinspector.independent.gov.uk/wp-content/uploads/2012/02/2012-02-20-Report-of-the-UKBA-ICI-Report3.pdf
http://www.dailymail.co.uk/news/article-2102978/Passengers-braced-delays-hours-Heathrow-struggles-half-term-getaway-immigration-staff-shortage.html
http://www.dailymail.co.uk/news/article-2102978/Passengers-braced-delays-hours-Heathrow-struggles-half-term-getaway-immigration-staff-shortage.html
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From February 2012, passengers travelling from Brussels to London by train have been 
subject to extra controls both in Belgium by UKBA staff and then again at St Pancras station 
in London. UKBA staff in Brussels have taken to placing the equivalent of an entry stamp on 
the ticket of every passenger for London and then on arrival in London every passenger is 
required to produce his or her passport and ticket showing that the ticket has been duly 
stamped by the immigration officer in Brussels. The displacement of the immigration stamp 
activity from the passport (in respect of which it is expressly prohibited to place stamps in 
EU nationals’ passports) to the passengers’ ticket which is then checked against the individ-
ual’s passport. 

Immigration detention is always an obstacle to free movement of workers. Further, there 
is no provision of EU law which permits an EU national to be held in immigration detention. 
While EU nationals can be detained under national criminal law in so far as in the case for 
nationals of the state, detention which is unrelated to the criminal justice system and exclu-
sively permissible o the basis that the individual is a foreigner cannot be applied to EU na-
tionals as they are entitled to equal treatment with own nationals of the state. Nonetheless, in 
the UK there are still a substantial number of occasions when EU nationals are detained un-
der immigration law exclusively. According to the President of the Upper Tribunal, the UK 
authorities have made provision in their annual budget to pay substantial damages for unlaw-
ful detention arising in 2012.50 As regards immigration detention, HM Inspector of Prisons 
issues periodic reports on immigration detention centres. In his 2010 report on the Dover 
Immigration Removal Centre51 he notes that one Lithuanian national was held there. There is 
no detail on why the individual had his liberty infringed outside of the criminal justice sys-
tem. His report on the Yarl’s Wood detention centre indicates there was one woman, national 
of Spain and one national of Slovakia in detention there.52 Dungavel Immigration Detention 
Centre, was reported to have held one Italian, one Dutchman and one Romanian according to 
the Inspector’s 2010 report.53 

Interestingly, according to a UK Government survey, almost half of British citizens are 
interested in emigrating abroad.54 Most expressed an interest or had already actively started 
looking to emigrate to an English language country.  
 

                                                      
50  Speech, Bled, Slovenia, 9 September 2011. 
51  http://www.justice.gov.uk/downloads/publications/hmipris/immigration-removal-centre-

inspections/dover/dover.pdf. 
52  http://www.justice.gov.uk/downloads/publications/hmipris/immigration-removal-centre-inspections/yarls-

wood/yarls-wood-2011.pdf. 
53  http://www.justice.gov.uk/downloads/publications/hmipris/immigration-removal-centre-

inspections/dungavel-house/Dungavel_House_2010_rps.pdf. 
54  http://www.workpermit.com/news/2012-04-19/uk/survey-reveals-nearly-half-of-uk-citizens-interested-in-

emigrating.htm. 

http://www.justice.gov.uk/downloads/publications/hmipris/immigration-removal-centre-inspections/dover/dover.pdf
http://www.justice.gov.uk/downloads/publications/hmipris/immigration-removal-centre-inspections/dover/dover.pdf
http://www.justice.gov.uk/downloads/publications/hmipris/immigration-removal-centre-inspections/yarls-wood/yarls-wood-2011.pdf
http://www.justice.gov.uk/downloads/publications/hmipris/immigration-removal-centre-inspections/yarls-wood/yarls-wood-2011.pdf
http://www.justice.gov.uk/downloads/publications/hmipris/immigration-removal-centre-inspections/dungavel-house/Dungavel_House_2010_rps.pdf
http://www.justice.gov.uk/downloads/publications/hmipris/immigration-removal-centre-inspections/dungavel-house/Dungavel_House_2010_rps.pdf
http://www.workpermit.com/news/2012-04-19/uk/survey-reveals-nearly-half-of-uk-citizens-interested-in-emigrating.htm
http://www.workpermit.com/news/2012-04-19/uk/survey-reveals-nearly-half-of-uk-citizens-interested-in-emigrating.htm
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Chapter VI 
Specific Issues      

1. FRONTIER WORKERS 

Northern Ireland continues to be the main source of frontier workers in the UK. According to 
the Ireland/UK double taxation agreement where people live in Northern Ireland but work in 
the Republic (the most common scenario even in 2011) they pay tax in the Republic but 
must declare their earnings in the UK but will only be taxed if the amount assessed exceeds 
the tax already paid in the Republic. The two states fund the Cross-Border Advice and In-
formation Project which provides information for frontier workers on a variety of issues 
including tax. There is a blog site where people with problems can pose questions about their 
situation and receive expert advice. From the questions asked, it is clear that there are still 
numerous difficulties which arise in practice for frontier workers as regards their tax affairs. 
These seem to revolve mainly around double payment of tax, treatment of tax reliefs in one 
country or the other and social security, in particular as regards state pensions.55 

There is an increasing amount of public information on UK government websites for 
British nationals moving elsewhere in the EU which often includes at least some rudimentary 
information about frontier workers.56 

In principle, the resolution of tax problems for frontier workers should be regulated by 
double taxation agreements which spell out the liability of the tax payer and how double 
taxation is avoided. On 28 November a double taxation agreement UK – Hungary came into 
force. This means that the UK has double taxation agreements in force with all EU countries: 
Austria, Belgium, Bulgaria, Cyprus, the Czech Republic, Denmark, Estonia, Finland, France, 
Germany, Greece, Hungary, Ireland, Italy, Latvia, Lithuania, Luxembourg, Malta, Nether-
lands, Poland, Portugal, Romania, Slovakia, Slovenia, Spain and Sweden. The treaties can be 
accessed on a government website.57 Some are substantially more developed than others. 
They date from the late 1960s, as in respect of Austria and Portugal, to the very recent one. 
The provisions are not standardised and in some cases include exchanges of letters regards 
some issues as in the case of the Spanish agreement. 

2. SPORTSMEN AND WOMEN 

This report surveys player eligibility and transfer rules in UK basketball, handball, football, 
ice-hockey and volleyball. Please refer to the 2011 report for comment on the European 
Communication on ‘Developing the European Dimension in Sport’, the impact of Article 
165 of the Treaty on the Functioning of the European Union (TFEU) and the European 
Commission’s Study into the Equal Treatment of Non-Nationals in Individual Sports Com-
petitions. 

                                                      
55  http://www.borderwise.ie/en/CBMLP/Cross-Border-Mobility/Commute/Current-Issues/Tax-Liability-for-

Frontier-Workers/. 
56  http://ukinspain.fco.gov.uk/en/help-for-british-nationals/living-in-spain/residence-req. 
57  http://www.hmrc.gov.uk/taxtreaties/in-force/index.htm. 

http://www.borderwise.ie/en/CBMLP/Cross-Border-Mobility/Commute/Current-Issues/Tax-Liability-for-Frontier-Workers/
http://www.borderwise.ie/en/CBMLP/Cross-Border-Mobility/Commute/Current-Issues/Tax-Liability-for-Frontier-Workers/
http://ukinspain.fco.gov.uk/en/help-for-british-nationals/living-in-spain/residence-req
http://www.hmrc.gov.uk/taxtreaties/in-force/index.htm
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Basketball  

The international governing body of basketball is FIBA. FIBA defines the rules of the sport, 
including those regulating the transfer of players. FIBA-Europe regulates the sport at Euro-
pean level. The international transfer regulations apply to all member federations. The Brit-
ish Basketball League (BBL) is the top tier professional basketball league in the UK. The 
league operates a closed league franchise system meaning that no system of promotion and 
relegation operate with the second tier of basketball, the largely amateur English Basketball 
League (EBL) and the Scottish Basketball League (SBL). In the UK the national governing 
bodies of basketball are England Basketball, Basketball Scotland, Basketball Wales and 
Basketball NI. 

Nationality Restrictions 
According to the England Basketball Regulations (1) a ‘National’ means a person eligible to 
play for Great Britain in accordance with the regulations of FIBA or a person that holds Brit-
ish Citizenship (2) ‘EU’ means a person from an EU Member State or one from one of the 
non-EU Members of the European Economic Area or a Swiss national (3) ‘Non-National’ 
means a person who does not qualify under (1) or (2) above. According to BBL rules, teams 
must field no more than six import (non-national) players in any one season, although only 
three are allowed to be registered to a roster at any one time. No restrictions are placed on 
national players and EU players. Signings are allowed to be made throughout the pre-season 
and during the regular season until the league’s transfer deadline, which is on 28 February. 
Transfer deadlines may restrict a workers free movement but may escape condemnation un-
der Article 45 TFEU if the transfer rules proportionately pursue a legitimate aim, such as 
maintaining the integrity of late season competition and ensuring competitive balance in the 
league (see below discussion under ‘football’ on Case C-176/96 Lehtonen). There is an on-
going debate within the BBL on how to encourage the development of more home-grown 
(national) talent in the sport. In future this may result in a further restriction being placed on 
import players. Additional restrictions should not discriminate against EU workers (see Case 
C-415/93 Bosman) nor those non-EU workers legally employed within the territory of the 
UK and subject to non-discrimination provisions contained in EU international agreements 
(see Case C-438/00 Kolpak, Case C-265/03 Simutenkov, Case C-152/08 Kahveci). In the 
EBL Division One (men and women), for any match in the League and the Men’s National 
Trophy, a club can register on the score-sheet a maximum of 2 non-national players (mean-
ing non-EU). During the course of the season, clubs in the EBL Division One and Two Men 
may licence a maximum of 4 non-national players and clubs in the EBL Division Three and 
Four Men and EBL Women’s Divisions may licence a maximum of 3 non-national players.  

Licensing Conditions and Transfer Requirements 
All players, coaches (including assistant coaches) and team followers in BBL, EBL and SBL 
competitions must be licensed as an individual participant with the national governing body 
of basketball (England Basketball, Basketball Scotland, Basketball Wales and Basketball 
NI). They must also have a National Competitions License for which a fee must be paid. The 
2011/12 fee structure means that a senior British player pays a much lower total fee than an 
EU player who in turn pays a lower fee than a non-national. This raises the theoretical pros-
pect that the fee structure may render less attractive the exercise of free movement rights for 
EU nationals wishing to take up employment in the UK. It must be pointed out that for FIBA 
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licensing purposes, an EU player still counts as a non-national player, and therefore the ap-
propriate FIBA registration and licence fees are payable and this adds to the cost for non-
British players. 

All National Competition Licences expire on the last day of the playing season. After the 
expiry of the licence a player who has been subject to a standard contract, as issued and ap-
proved by England Basketball, which expires prior to the start of a forthcoming season, shall 
become a free agent and may subsequently be licensed or contracted by any club. Any club 
for which the player was formerly licensed has no entitlement to request any compensation 
for the player’s services. A player who is subject to a standard contract which extends into 
the coming season can, except by agreement of his club, only be licensed for that club in the 
forthcoming season.  

A free agent may, subject to FIBA regulations, sign an application for a Competitions 
Licence at any time, and for any club, except during the period 1 February to 31 May each 
year, or as otherwise restricted by other rules, and any club for which he was formerly li-
censed shall have no entitlement to request any compensation. 

A transfer of a Competition Licence from one club to another during the course of a sea-
son is not normally be permitted, unless the player, the transferee club and the transferor club 
have all consented to such transfer and the terms of such a transfer. If all parties cannot come 
to an agreement, the matter is considered by the Competitions Committee. Not more than 
four transfers are permitted between the same transferor and transferee team/club in any one 
year ended 31 May and a transfer will not be approved if it includes an automatic return 
clause. A transfer may include a provision related to payment by a transferor club if the li-
censed person re-joins the transferor club at a later date. 

Basketball operate a ‘tapping-up’ rule which means that whilst a person holds a Compe-
tition Licence, no person representing any other club can approach the person with a view to 
inducing him to leave that club, unless permission has been granted in writing by an author-
ised representative of the club to which the person is currently licensed. Any infringement of 
this rule is treated by the national governing body as misconduct and action may be taken 
against the offending party. 

Handball  

Handball is a minority sport in the UK although it is considered one of the UK’s fastest 
growing sports. It is regulated by the British Handball Federation (BHF). The BHF is re-
sponsible for preparing and entering British teams at World, Olympic, and other interna-
tional competitions administered by the International Handball Federation (IHF). The Home 
Nation Associations are responsible for matters relating to the development of the sport from 
school through to adult clubs, in their respective countries. 

Player Eligibility  
All players in domestic competitions (England) must be registered with England Handball 
and be in possession of a valid Players Licence. Players are ineligible to play when (1) they 
do not possess or have not received an official registration/license (2) when they have re-
ceived an official registration but require an International Transfer Certificate (ITC) (3) 
when a player is awaiting international clearance (4) when a player is serving a current sus-
pension whether it be in England and or abroad (5) when a player is under the age of 16 
years. IHF rules state that national team players must be citizens of the country concerned 
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and that they shall not have played in any national team of another country in the three years 
preceding their first appearance in the national team in an official match. 

Domestic Player Transfers 
For domestic transfers, players are permitted to transfer their registration from one club to 
another on one occasion per season. Two copies of the official transfer forms must be com-
pleted by a registered official of each of the clubs concerned and by the player concerned. 
These forms are then returned to England Handball and a fee is payable (£25). A transfer 
deadline operates. Contracted players are only permitted to transfer if their contract has ex-
pired or the club to whom they are contracted agrees to the release of the player from the 
contract. In the event of a ‘contracted’ player wishing to be released from the contract to play 
for another club, the club to which he/she is contracted to is permitted to demand a compen-
sation fee from the receiving club, before agreeing to any release from contract. At the end 
of a season non-contracted players are considered free to register with a new club for the 
following season. 

International Player Transfers 
Where a player is contracted to a club affiliated to another recognised Federation the transfer 
regulations of the European Handball Federation (EHF) and the International Handball Fed-
eration (IHF) apply. All players registered with another handball federation at any time in the 
past 24 months must complete an EHA International Transfer form. A transfer is only valid 
once the receiving federation is in receipt of a valid International Transfer Certificate issued 
by the releasing federation and confirmed by the competent international federation. A trans-
fer fee is payable to both the European Handball Federation (for transfers within Europe), the 
International Handball Federation (for transfers outside of Europe) and also to the releasing 
federation. These fees are as follows (1) Non-contract players (amateurs), 400 Euro fee to 
releasing federation, 400 Euro fee to European or International Handball Federation (2) Con-
tract players (professionals), 750 Euro fee to the releasing federation, 750 Euro fee to the 
European or International Handball Federation (3) Releasing clubs can also demand their 
own fee for the transfer of contract players. Players are considered to be contract players for 
at least 12 months after their contract has expired, after this time they are considered to be 
non-contract players. Players are not eligible to play in England Handball competition until 
such time as international transfer clearance has been received by the England Handball of-
fice. This can take up to 30 days.  

A National Federation may refuse issuance of an International Transfer Certificate if (1) 
the player wishing to leave the National Federation has failed to fulfil his obligations under 
his contract with his current/previous club (2) a material reason relating to the transfer exists 
between the releasing club and the club of another federation with which the player intends 
to conclude or has concluded a contract. Reasons to be recognised as material include dis-
agreement regarding the amount of transfer compensation to be paid by the receiving club to 
the releasing club and existing and confirmed suspensions or pending disciplinary proceed-
ings. 

The international transfer of players under the age of 16 is permitted only under the fol-
lowing conditions (1) as a general rule, when the player’s family moves to the country in 
which the new club is located for reasons that are not linked to handball (2) international 
transfers of amateur players under the age of 16 shall be permitted (e.g. students, pupils). 
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A releasing club is entitled to demand education compensation for players between the 
ages of 16 and 23 participating in club or national team competitions (criterion: being listed 
at least once in a match report in the respective season). Education compensation cannot be 
demanded later than 12 months after the end of the last employment contract. Compensation 
sums are capped. Unclear circumstances regarding education compensation shall not consti-
tute material reasons for refusing the issuance of the International Transfer Certificate. 

From the above, the factors that may affect a player’s free movement within the EU ap-
pear to be: 
• The IHF, EHF and releasing National Federation fees for international transfers (it is not 

known whether these fees objectively relate to costs actually incurred in administering 
the transfer). 

• The fees associated with the transfer of ‘contract players’ – in particular, this includes 
players who are not contracted to a club (players are considered to be contract players for 
at least 12 months after their contract has expired, after this time they are considered to 
be non-contract players). It must be recalled that in Bosman, the CJEU condemned the 
use of transfer payments for out-of-contract players (Case C-415/93 Bosman). 

• Rules regulating the circumstances in which the issuance of an International Transfer 
Certificate is refused and how such disputes are resolved. 

• Rules restricting the transfer of minors. 
• Rules on education compensation for players (it is not known whether this compensation 

is objectively linked to the costs incurred in training the player - see CJEU case C-325/08 
Bernard).  

Football 

Nationality Restrictions 
The English Premier League and the English Football League (those clubs not participating 
in the English Premier League) do not operate nationality quotas. 

Transfer System 
The FIFA Regulations on the Status and Transfer of Players regulate player transfers be-
tween clubs in different national associations. Transfers internal to one national association 
are regulated by domestic regimes which must still be compatible with the FIFA Regula-
tions.  

Home-Grown Players 
Following UEFA’s ‘home-grown player’ initiative, the English Premier League and the Eng-
lish Football League have introduced national schemes. The UEFA rule provides that club 
squads entering European club competitions are limited to 25 players and that eight of these 
places are reserved for locally trained players. A locally trained player is someone either 
trained by that club, or by a club in the same national association. The nationality of the 
player does not form part of the eligibility criteria. From the 2010/11 season, the Premier 
League has introduced a squad cap of 25 and a domestic home grown player quota of 8 from 
that 25 man squad. Similarly, the Football League operates a home-grown player scheme. 
The European Commission has formed the opinion that UEFA’s home-grown player rule is 
potentially compatible with EU law as although the measure may lead to indirect nationality 
discrimination, it pursues the legitimate objectives of promoting training for young players 
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and consolidating the balance of competitions.58 However, in order to be able to assess the 
implications of the rule in terms of the principle of free movement of workers, the Commis-
sion has committed itself to closely monitor its implementation and undertake a further 
analysis of its consequences by 2012.59  

Transfer Windows 
Article 6 of the FIFA Regulations on the Status and Transfer of Players states that ‘players 
may only be registered during one of the two annual registration periods fixed by the rele-
vant association’. In the UK these periods are normally from the last day of the season to the 
end of August and throughout January. In Case C-176/96 Lehtonen, the Court of Justice 
considered that although a transfer window amounted to a restriction, it may be justified as 
late season transfers could substantially alter the sporting strength of teams in the course of 
the championship thus calling into question the proper functioning of sporting competition.  
Contract Stability 

Articles 13-18 of the FIFA Regulations are designed to promote contract stability be-
tween professionals and clubs. A number of restrictions on a player’s free movement are 
evident within these provisions, such as the provision for a ‘protected period’ of a player’s 
contract and the sanctions on that player that flow from a breach of that provision (Article 
17). Such restrictions are justified by FIFA on the grounds that they promote contract stabil-
ity and youth development and that they promote team building and fans’ association with 
teams. In addition, the method of determining compensation for contract breaches outside 
the protected period may give rise to concerns regarding the mobility of players. For exam-
ple, the Court of Arbitration for Sport has, in a line of cases, moved away from a ‘player 
friendly’ model of calculating compensation to one in which a much broader range of club 
losses can be taken into consideration.60 The calculation of compensation costs, and indeed 
the uncertainty as to costs a player faces when considering breaching a contract within the 
unprotected period, may render the exercise of free movement rights less attractive.  

Training Compensation 
Article 20 of the FIFA Regulations provides that ‘training compensation shall be paid to a 
player’s training club(s): (1) when a player signs his first contract as a professional and (2) 
each time a professional is transferred until the end of the season of his 23rd birthday. The 
obligation to pay training compensation arises whether the transfer takes place during or at 
the end of the player’s contract’. Whilst this system places potential restrictions on a player’s 
free movement, the provisions are potentially justified with reference to the need to encour-
age investment into youth development. Out of contract payments were prohibited by the 
court in Case C-415/93 Bosman. However, training compensation was, in certain circum-
stances, deemed to be compatible with EU law in CJEU Case C-325/08 Bernard. 

                                                      
58  Commission Press Release IP/08/807, ‘UEFA rule on home-grown players: compatibility with the principles 

of free movement of persons’, 28/05/08.  
59  A study is currently being prepared for the Commission. 
60  See CAS cases CAS 2007/A/1298 Wigan Athletic FC v/ Heart of Midlothian & CAS 2007/A/1299 Heart of 

Midlothian v/ Webster & Wigan Athletic FC & CAS 2007/A/1300 Webster v/ Heart of Midlothian, award of 
30 January 2008, CAS 2008/A/1519 FC Shakhtar Donetsk (Ukraine) v/ Mr. Matuzalem Francelino da Silva 
(Brazil) & Real Zaragoza SAD (Spain) & FIFA, CAS 2008/A/1520 – Mr. Matuzalem Francelino da Silva 
(Brazil) & Real Zaragoza SAD (Spain) v/ FC Shakhtar Donetsk (Ukraine) & FIFA & CAS 2010/A/2145 
Sevilla FC SAD v. Udinese Calcio S.p.A. & CAS 2010/A/2146 Morgan de Sanctis v. Udinese Calcio S.p.A & 
CAS 2010/A/2147 Udinese Calcio S.p.A v. Morgan de Sanctis & Sevilla FC SAD. 
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Protection of Minors 
Article 19 of the FIFA Regulations for the Status and Transfer of Players provides that inter-
national transfers of players are only permitted if the player is over the age of 18. Three ex-
ceptions to this rule apply. First, if the player’s parents move to the country in which the new 
club is located for reasons not linked to football. Second, the transfer takes place within the 
territory of the EU or EEA and the player is aged between 16 and 18, subject to the new club 
fulfilling a number of minimum obligations including the provision of education, training 
and accommodation. Third, the player lives no further than 50km from a national border, and 
the club for which the player wishes to be registered in the neighbouring Association is also 
within 50km of that border. The maximum distance between the player’s domicile and the 
club’s quarters shall be 100 km. In such cases, the player must continue to live at home and 
the two Associations concerned must give their explicit consent. FIFA has accepted two 
further exceptions. First where the players concerned could establish without any doubt that 
the reason for the relocation to another country was related to their studies, and not to their 
activities as football players. Second, in cases in which the national association of origin and 
the new club of the players concerned have signed an agreement within the scope of a devel-
opment programme for young players under strict conditions.  

In Case 66/85 Lawrie Blum the Court found that the ‘essential feature of an employment 
relationship, however, is that for a certain period of time a person performs services for and 
under the direction of another person in return for which he receives remuneration’ and that 
this work must be ‘effective and genuine’. It must therefore be acknowledged that young 
footballers can be considered workers under the framework of EU law although sound child 
protection justifications could be invoked justifying proportionate restrictions. Indeed, the 
EU has recognised that minors are a particularly vulnerable category of worker and has en-
acted protective legislation. The objective of Council Directive 94/33/EC of 22 June 1994 on 
the Protection of Young People at Work is to ensure that the Member States prohibit the 
work of children. Furthermore, the Member States have expressed a sports specific concern 
in this matter by agreeing Article 165 of the Treaty on the Functioning of the European Un-
ion which grants the EU a supporting competence in the field of sport. Article 165(2) states 
that Union action is to be aimed at developing the European dimension in sport, ‘by promot-
ing fairness and openness in sporting competitions and cooperation between bodies respon-
sible for sports, and by protecting the physical and moral integrity of sportsmen and sports-
women, especially the youngest sportsmen and sportswomen’ (emphasis added). 

Third Party Ownership 
Third party ownership agreements are increasingly common in world football. Usually a club 
‘owns’ a player meaning that they are entitled to 100% of the value of a future transfer fee 
for that player. A third party ownership agreement means that this is not the case with a third 
party (company or individual) having provided clubs or a player with money in return for 
owning a percentage of the players future transfer value (the so called economic rights). In 
England, the Football Association, the Premier League and the Football League have 
adopted rules that prevent this practice. FIFA, the world governing body of football, permits 
third party ownership as long as the party is not able to acquire the ability to influence in 
employment and transfer-related matters its independence, its policies or the performance of 
its teams (Article 18bis Regulations on the Status and Transfer of Players). Third party own-
ership agreements may affect a player’s free movement rights in the EU in two ways. First, a 
prohibition on third party agreements such as that found in England may prevent a non-
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national taking up employment in England particularly as third party agreements are permit-
ted throughout much of Europe. Second, where third party agreements are permitted, a 
player will be materially affected if the third party, and not the player, determines when the 
player should take up new employment in another Member State.  

Ice Hockey  

Ice Hockey UK was formed to take over from the British Ice Hockey Association as the 
National Governing Body. Affiliated to the International Ice Hockey Federation (IIHF), 
IHUK is the internationally recognised umbrella body in the United Kingdom. Ice Hockey 
UK acts as a consultative body to the Work Permits UK and has an input into the criteria that 
are laid down for players coming from non-EEA countries. Ice Hockey UK is responsible for 
ensuring that all overseas players are properly cleared to play and that the rules and by-laws 
of the IIHF are upheld.  

Elite Ice Hockey League (EIHL) – The EIHL is the top level professional league in the 
UK. It is a closed league governed by a board of directors. 10 overseas players are permitted 
in Elite League Ice Hockey sides. An overseas player is defined as a ‘non-British trained 
player’. Whilst it is normal for British players to be in a minority in the EIHL, the league 
does supply most of the players to represent the Great Britain team. 

English Premier Ice Hockey League (EPIHL) – The second tier of British ice hockey is 
the EPIHL although no system of promotion and relegation operates with the EIHL. This 
league is run by the English Ice Hockey Association. The league is development for British-
trained athletes (min 2 years league play at Under 19 levels) and there is a maximum on 
game day of 4 non-British trained players on each team. A maximum of 3 non-British 
trained players can be on the ice at any time unless non-British players have team penalties. 
Personal penalties restrict non-British trained players on the ice unless game suspensions 
affect the number of players allowed to play. Teams are free to procure additional non-
British players but are still limited to dress 4/skate 3. UK Border Agency mandates place 
restrictions on this league for non-EU players & university players/coaches unless they hold 
an EU passport. No visas or work permits are allowed. 

English National Ice Hockey League (ENIHL) - This league is run by the English Ice 
Hockey Association. The league is development for British-trained athletes (min 2 years 
league play at Under 19 levels) and there is a maximum on game day of 2 non-British trained 
players on each team. A maximum of 1 non-British trained player can be on the ice at any 
time unless non-British players have team penalties. Personal penalties restrict non-British 
trained players on the ice unless game suspensions affect the number of players allowed to 
play. Teams are free to procure additional non-British players but are still limited to dress 
2/skate 1. UK Border Agency mandates place restrictions on this league for non-EU players 
& university players/coaches unless they hold an EU passport. No visas or work permits are 
allowed. 

The international transfer system for ice hockey is regulated by the IIHF International 
Transfer Regulations which can be accessed at http://www.iihf.com. 

Rugby League  

The ‘Super League’ is Europe’s top rugby league competition. Established in 1996 the Super 
League was intended to be a European league although for long periods only English clubs 

http://www.iihf.com/
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have competed. Currently, of the fourteen participating clubs licensed by the Rugby Football 
League (RFL), thirteen are English and one is French (the Catalans Dragons). Super League 
is a closed league with participants being determined via the issuance of RFL licenses rather 
than through a system of promotion and relegation. Rugby League is not to be confused with 
Rugby Union (see below). 

Rugby League Club Trained Player Rule: A club trained player rule was introduced into 
Rugby Super League in 2008. The rule places eligibility restrictions on the composition of 
the 25 man squad, particularly in setting a minimum quota for club trained and federation 
trained players. From 2012, the club trained quota is 8, the federation quota 12 and the non-
federation trained player quota 5. A ‘Club Trained Player’ is a player who has been on the 
Club’s register for any 3 full seasons before the end of the season in which he ceases to be 
eligible by age for reserve grade rugby league (21). A ‘Federation Trained Player’ is one 
who has been on the register of one or more member clubs in the same Rugby League Fed-
eration as the club he wishes to join (Great Britain for the majority, France in the case of 
players joining Catalan Dragons) for three full seasons before the end of the season in which 
he ceases to be eligible by age for Reserve Grade Rugby League. A ‘Non-Federation Trained 
Player’ is a player who does not meet either of the definitions above. In effect the non-
federation trained player is an overseas player. However, some overseas players are ‘off 
quota’. An overseas player is someone who cannot produce satisfactory evidence to the RFL 
that he is a Professional Player in accordance with the EU Rules guaranteeing the free 
movement of workers and that either: (i) he is an EU National; or (ii) he is entitled to be 
lawfully employed in England as a professional rugby league player pursuant to a valid work 
permit and is a National of a country which is party to either an Association Agreement, 
Europe Agreement or the Cotonou Agreement with the EU; or (iii) that he is a National of a 
country which is a current Full or Associate Member of the RLEF (Rugby League European 
Federation) and has been resident in that country for four years and is a bona fide registered 
player who has played a minimum of five domestic league or cup games in a domestic com-
petition in that Full or Associate Member’s country. The RFL state that the purpose behind 
the ‘Home Grown Player’ Rule is to encourage clubs to develop and better develop their own 
players so that there are more players coming into the game and so that the standard im-
proves. A further purpose is to afford an opportunity to junior players to play in top level 
competitive matches in order to aid their development and ensure the development of the 
sport.  

Rugby League Transfer System 
Super League operates a transfer system for contract players and contract expired players. 
For players under contract a transfer fee can be payable. A player who was transferred dur-
ing the previous season or before the start of a season may not return to the transferring club 
until 28 days of the season next following has elapsed and any application to register a play-
er with the transferring club in such circumstances shall be refused. Players who have 
reached the end of the their contract and are outside the Compensation Expiry Date cannot 
command a compensation fee. The Compensation Expiry Date refers to the 1st of December 
immediately after a Player has both reached the age of 22 and is also a Contract Expired 
Player but if on or before 30 November in any year a player’s contract has expired and he 
has already turned 21 years of age, then his Contract Expiry Date shall be the date of his 22nd 
birthday and not 1st December next following. Squad size limits, registration deadlines, 
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‘tapping-up’ rules (approaches to contracted players) and restrictions on third party owner-
ship agreements apply in rugby league. 

Rugby League Salary Cap 
Super League operates a salary cap. A club must ensure that the combined earnings of the 
top 25 players (the ‘aggregate first tier liability’) must not exceed £1,650,000 (one million 
six hundred and fifty thousand pounds) at any time during the salary cap year. Clubs will 
only be allowed to sign a new player if they have room under the cap. Clubs are also permit-
ted to spend a maximum of £50,000 on players outside the top 25 earners (the ‘aggregate 
second tier liability’) who have made at least one first grade appearance for the club during 
the year. Costs for players outside of the top 25 earners who do not make a first team appear-
ance are unregulated. Any player who has played for the same club for at least ten consecu-
tive seasons will have half their salary excluded from the salary cap for his eleventh and 
subsequent seasons (the long service concession). This is subject to a maximum of £50,000 
for any one club. The Super League operates a series of sanctions for salary cap infringe-
ments. Aside from the competition law issues raised under Articles 101 and 102 TFEU, a 
salary cap may amount to a non-discriminatory restriction on a workers free movement and 
questions of objective justification require consideration. In the ‘Super League Salary Cap 
Regulations’, the RFL explains that the cap was adopted in order ‘regulate the value of play-
ing talent available to each club’ as a means to ‘protect and promote the long-term health and 
viability of the game of rugby league’. The RFL add that the cap aims to ‘protect the integri-
ty of the Super League competition by ensuring that the determinative factor in the sporting 
outcome is on-field sporting merit and not off-field financial considerations’. This will con-
tribute to competitive balance and the maintenance of public and commercial interest in the 
sport. It will also contribute to financial stability by ensuring that clubs do not trade beyond 
their means.  

Rugby Union 
Rugby Union is a different game to Rugby League, operating with different on-field rules 
and organised by different governing bodies. The Rugby Football Union (RFU) is the gov-
erning body of rugby union in England. Premier Rugby Limited (PLR) is the umbrella or-
ganisation that represents the twelve professional clubs in England. It was formed by those 
clubs to act as a central body to manage the elite club rugby game in England.  

English Qualified Players Scheme 
The RFU and PRL signed a new agreement which will govern the professional game in Eng-
land from 1 July 2008 until 30 June 2016. Part of this agreement provides for a English 
Qualified Players (EQP) Compensation Scheme in order to incentivise the fielding of Eng-
lish qualified players. The EQP scheme also operates in the second tier of English rugby. A 
similar scheme operates in English cricket. Financial inducements to field English qualified 
players may, for the purposes of Article 45 TFEU, amount to direct discrimination given that 
the inducements are not available to non-nationals. The scope for justification is therefore 
narrowed to the Treaty derogations of public policy, public security and public policy, none 
of which apply. A theoretical case could be made that the measure amounted to indirect dis-
crimination on the grounds of nationality, given that the inducements are linked to qualifica-
tion to represent England and not nationality. It therefore stands to reason that financial in-
ducements directed at English qualified players would deter clubs from hiring players with-
out an imminent prospect of such qualification (in other words non-nationals). Nevertheless, 
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in these circumstances, open ended justifications to a claim of indirect discrimination would 
be available and these would relate to the objective of protecting the national team. This 
objective is particularly important in sports such as Rugby Union and cricket where the na-
tional team provides significant funds for the professional and amateur games.  

Player Quotas 
Restrictions on non-EU players operate in Rugby Union but these appear compliant with 
current CJEU jurisprudence concerning non-discrimination against EU workers and EU as-
sociation agreements.  

Salary Cap 
Premiership Rugby operates a salary cap, set by the Premiership Rugby Board, specifying 
the money a club can spend on the player salaries of its squad per season. According to Pre-
miership Rugby, the salary cap is designed to ensure (1) the competitiveness of the league 
thus ensuring the competition is exciting and unpredictable which attracts fans, sponsors and 
broadcasters (2) financial sustainability as the salary cap helps ensure that the clubs build 
their businesses in a sustainable way. For the year 1st July 2011 to 30th June 2012, the salary 
cap has been set at £4m, as it had been for the previous three seasons. This season, however, 
will see the introduction for the first time of Academy Credits which allow clubs to benefit 
from including home-grown Academy talent in their senior squads. For qualifying players, 
clubs will get a credit in the salary cap of £30,000 per player for up to eight players (maxi-
mum £240,000), meaning the maximum salary cap spend this season will be a total 
of £4.24m, a 6% rise from the 2010-11 season. The Academy Credit system aims to (1) re-
ward the clubs for the quality of players coming through the Academies (2) assist the clubs 
to retain their best young players and (3) give developing players early opportunities for 
Aviva Premiership Rugby. As is discussed above, a salary cap, and the salary cap incentive 
measure for home-grown players, carries the potential to engage Article 45 TFEU. 

Volleyball  

Volleyball is a minority sport in the UK. It is regulated by the British Volleyball Federation 
(BVF). As far as can be determined, no direct or indirect discrimination against EU citizens 
takes place in UK volleyball.  

3. THE MARITIME SECTOR 

The UK rules have in the past allowed discrimination based on nationality in respect of pay. 
The position was summarized by the European Commission in its reasoned opinion issued 
against the UK, following complaints to the European Commission by members of two un-
ions, RMT61 and Nautilus International:62 
 

The Race Relations Act [1976] [s.9] explicitly allows for direct and indirect pay discrimination on the 
basis of nationality of non-UK seafarers hired abroad to work on UK ships, or working on UK ships 
outside the UK. These provisions continue to apply to non-UK seafarers because even though the 

                                                      
61  Rail Maritime and Transport, Britain’s largest transport union. 
62  Set up in 2009, Nautilus is an international trade union for sea farers. 
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Equality Act that recently became applicable prohibits pay discrimination, the UK government has not 
yet adopted the further provisions that are necessary to extend this prohibition of pay discrimination to 
seafarers and work on ships. 

 
Prior to this, the Carter Review had been set up by the Labour government to look into the 
question of pay discrimination against non-UK seafarers. Carter concluded in May 2010 that 
‘On the basis of the evidence submitted, I recommend outlawing the practice of nationality-
based pay differentials for seafarers altogether’. Regulations were drafted which would have 
removed discriminatory pay for EU nationals on UK and some EU flagged ships in UK terri-
torial waters. The Regulations would also have covered some non-EU nationals on UK ships 
in UK territorial waters. The regulations were due to come into force in October 2010, at the 
same time as the Equality Act (EqA) 2010 came into force. The EqA 2010 was the new Act 
consolidating and extending the various previous pieces of equality legislation including the 
Race Relations Act 1976.  

However, the Coalition government, which came into power in May 2010, decided 
against bringing these regulations into force. Instead it adopted a new set of Regulations, SI 
2011/1771 The Equality Act 2010 (Work on Ships and Hovercraft) Regulations 2011 (which 
came into force on 1 August 2011). According to the explanatory note, these Regulations: 

 
prescribe the circumstances in which Part 5 of the Equality Act 2010 (c.15) (Work) applies to seafarers 
working on United Kingdom ships and hovercraft (regulations 3(1) and 4), or on ships and hovercraft 
from other EEA States (regulation 3(2) and (3)). The Regulations provide that it is not unlawful to dif-
ferentiate in relation to pay where a person applied for work as a seafarer outside Great Britain or was 
recruited as a seafarer outside Great Britain and is not a British Citizen or a national of another EEA 
State or designated state (regulation 5). 
 
 These Regulations require the Secretary of State to review the operation and effect of these Regu-
lations and publish a report setting out the conclusions of that review within five years after they come 
into force and within every five years after that. Following a review it will fall to the Secretary of State 
to consider whether the Regulations should remain as they are, or be revoked or be a mended. A further 
instrument will be needed to revoke these Regulations or to amend them (regulation 6). 

 
The review provision was inserted to reflect the fact that some members of the House of 
Lords thought the regulations went too far; others that they did not go far enough.63 

The effect of the rule change 

Thus, in terms of EU law, the key change introduced by the Regulations is that discrimina-
tion in respect of pay (and indeed other terms and conditions) is prohibited under the Equal-
ity Act 2010, as applied by the Regulations, in the case of EEA nationals and nationals of a 
designated state provided that in each case they fit into one of the three situations outlined 
below (see answer to question 2).  

However, lower rates of pay can still be paid to nationals of other states unless they ap-
ply for work as a seafarer inside GB or were recruited as a seafarer in GB64 and they work on 

                                                      
63  http://www.parliament.uk/deposits/depositedpapers/2011/DEP2011-1145.pdf. 
64  Reg. 5. 

http://www.parliament.uk/deposits/depositedpapers/2011/DEP2011-1145.pdf
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a UK ship or hovercraft (scenario 1 below). Putting it another way, differential pay levels 
based on race or nationality are prohibited against: 
• EEA nationals 
• Designated state nationals65 
• TCNs recruited in GB 
 
This continued discrimination against TCNs is regretted by Nautilus.66 It points out that even 
if the TCN is domiciled in the EEA or spends significant amounts of time in an EEA state, 
he or she will still not benefit from the principle of equality in respect of pay.67 This exclu-
sion significantly affects Filipino nationals: Nautilus International says that just over half the 
seafarers on UK ships are from the Philippines (52.8 per cent). 

Minimum Wage 

Nautilus raises a particular point about the minimum wage. It believes that section 40 of the 
National Minimum Wage Act 1998 (NMWA 1998) is indirectly discriminatory against non 
British citizens. Section 40 provides:- 
 

‘For the purposes of this Act, an individual employed to work on board a ship registered in the United 
Kingdom under Part II of the Merchant Shipping Act 1995 shall be treated as an individual who under 
his contract ordinarily works in the United Kingdom unless— 
(a) the employment is wholly outside the United Kingdom; or 
(b) the person is not ordinarily resident in the United Kingdom; 
and related expressions shall be construed accordingly.’ 

 
Section 1(2)(b) of the NMWA 1998 provides that a person qualifies for the national mini-
mum wage if (amongst other things) he is an individual who is working, or ordinarily works, 
in the United Kingdom under his contract.  

Seafarers only come within this section if they do not work wholly outside the UK and 
are ordinarily resident in the UK. These conditions must be easier for British citizens to meet 
than EEA citizens/third country nationals. The union argues that there is therefore a con-
flict/tension between the NMWA 1998 and the Equality Act as the former provides scope for 
indirect discrimination on pay for non-resident seafarers (including EEA citizens) whereas 
the latter prohibits it. Nautilus says: ‘No doubt (as far as UK law was concerned) section 40 
sat more comfortably with the now repealed section 9 of the Race Relations Act 1976. Al-
though now the Equality Act may prevail over the NMWA 1998 on the doctrine of implied 
repeal the latter should be amended to comply with the Equality Act and clearly prohibit 
discrimination against those who should be protected under EU law.’ 

                                                      
65  African, Caribbean and Pacific Group of States, the Kingdom of Morocco, Montenegro, the Most Serene 

Republic of San Marino, the People’s Democratic Republic of Algeria, the Principality of Andorra, the Re-
public of Albania, the Republic of Croatia, the Republic of Macedonia, the Republic of Tunisia, the Republic 
of Turkey, the Russian Federation or the Swiss Confederation Reg. 2(1)) 

66  http://www.edms.org.uk/2010-11/1848.htm. 
67  Letter of 20 October 2011, on file with the author. Note they will benefit from other aspects of the Equality 

Act 2010 such as protection against discrimination on the grounds of other protected characteristics such as 
age, disability. 
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Residence Rules 

The Regulations apply the principle of equality in Part V (work) of the Equality Act 2010 to 
three situations or scenarios: 
1. UK ships/hovercraft wholly or partly in UK waters adjacent to GB. 
2. EEA ships/hovercraft but only when they are in UK waters adjacent to GB 
3. UK ships/hovercraft wholly outside GB waters. 
 
Looking at the detail of these three situations in turn, Part V of the Equality Act 2010 applies 
to: 
1. A seafarer working wholly or partly within Great Britain if the seafarer is on:68 

a. A UK ship, and the ship’s entry in the register specifies a port in GB as the ship’s 
port of choice; or 

b. A hovercraft registered in the UK and operated by a person whose principal place of 
business or ordinary residence is in GB. 

2. Seafarers working wholly or partly within Great Britain (including UK waters adjacent to 
GB) who are on:69 
a. An EEA registered ship (other than a UK registered ship); or 
b. An EEA registered hovercraft (other than a UK registered hovercraft) 
And 

• The ship or hovercraft is in UK waters adjacent to GB (this is particularly im-
portant and narrows the scope of the provision) 

• The seafarer is a British citizen or a national of an EEA or designated state (so 
even TCN seafarers recruited inside GB are excluded from protection where they 
are working on an EEA vessel), and 

• The legal relationship of the seafarer’s employment is (1) located within GB (ie 
the contract under which the seafarer is employed was entered into in GB or 
takes effect in GB70) or retains a sufficiently close link with GB (the question of 
sufficient closeness is to be determined by reference to all factors including 
where the seafarer is subject to tax; where the employer or principal is incorpo-
rated; where the employer or principal is established; where the ship or hover-
craft on which the seafarer works is registered71). 

 
The concern raised by the unions about this second scenario is that some UK (and EEA) 
seafarers may fall outside its scope where they serve on eg a German ship but do not 
have a sufficient employment connection with the UK. And even if they do have an em-
ployment connection they are protected only for so long as they are in UK waters. 
This provision creates a further problem: it does not cover seafarers who are ‘based’ in 
the UK (within the common law meaning of the term72) but who serve on foreign flagged 
vessels. Nautilus expresses its concerns in the following terms: 

                                                      
68  Reg. 3(1). 
69  Reg. 3(2). 
70  Reg. 2(2)(a). 
71  Reg, 2(2)(b). 
72  See e.g. Diggins v Condor Marine Crewing Services [2009] EWCA 1133, para. 30 ‘In my view, if one asks 

where this employee’s base is, there can only be one sensible answer: it is where his duty begins and where it 
ends. The company may have been based in Guernsey but Mr Diggins had no real connection with that place 
and he had even less with the Bahamas, where the ship is registered. I do not accept that the considerations 

→ 
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‘The only non-UK vessels covered are EEA vessels when the legal relationship of the 
seafarers employment is located within GB or retains a significantly close link with GB 
(see Regulation 3(3)(c)). Furthermore in that context the Act only applies when the EEA 
vessel is in UK waters adjacent to GB. However there is another problem which I think 
should be emphasised more. The Act does not apply at all to non-UK/non-EEA vessels 
even when the seafarer is based in the UK (see page 4 of my letter dated the 20th October 
2011) which sets out my reasons as to why section 81 of the Act may prevent its applica-
tion by base test. In other words Mr Diggins would not get the protection of the Act if he 
had a discrimination claim on a Bahamian-flagged vessel even with the UK-base connec-
tions he had in his unfair dismissal claim. This cannot be right for someone who lives in 
the UK.  
‘This base test point is a real concern as shipowners’ have already threatened to flag out 
to avoid the Act and it would be very easy for instance for large cruise ships which oper-
ate out of Southampton to re-flag to Bermuda. In fact yesterday’s maritime press re-
ported that Cunard’s ‘three Queens’ are to be taken off the UK register and flagged in 
Bermuda.73 
‘Therefore there are two problems: (i) the limited extent to which the Act applies to EEA 
vessels; and (ii) the fact that it does not apply to non-EEA vessels at all even when the 
seafarer is based in the UK. In other words if a seafarer is embarking/disembarking their 
vessel in Portsmouth, lives in Portsmouth and never leaves UK territorial waters they 
will not be covered under the Act if they are working on a vessel registered in say Ber-
muda, Panama, the Bahamas, etc.’74 

3. Seafarers working wholly outside GB and adjacent waters if the seafarer is on:75 
a. a UK ship, and the ship’s entry in the register specifies a port in GB as the ship’s port 

of choice; or 
b. a hovercraft registered in the UK and operated by a person whose principal place of 

business or ordinary residence is in GB 
and 

• the seafarer is a British citizen or a national of an EEA state or a designated state 
(and so the provision does not cover a TCN, even one recruited in GB), and 

• the legal relationship of the seafarer’s employment is located within GB (ie if the 
contract under which the seafarer is employed was entered into in GB or takes ef-
fect in GB76) or retains a sufficiently close link with GB (to be determined by 
reference to all factors including where the seafarer is subject to tax; where the 
employer or principal is incorporated; where the employer or principal is estab-
lished; where the ship or hovercraft on which the seafarer works is registered77). 

 
Nautilus complains that, given the fragmentation in the industry with key aspects of the em-
ployment spread across a number of EU/non-EU states, the current drafting of the legislation 

                                                      
of where the company operates or where the ship is registered are likely to have any significant influence on 
the question where a particular employee was based. In my judgment, HHJ Burke correctly reached the con-
clusions he did, essentially for the reasons he gave. The question must be asked and answered as a practical 
matter, as Lord Hoffman made plain. On that approach, it seems to me that the base was in Great Britain.’ 

73 ‘Cunard cruiseships to reflag in Bermuda’, Lloyd’s List, 24 October 2011. 
74 Email on file with the author dated 25 October 2011. 
75 Reg 4. 
76 Reg 2(2)(a). 
77 Reg 2(2)(b). 
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in scenario 3 makes it difficult even for EEA seafarers to establish an employment connec-
tion with the UK.78 

Annex I 
Schedule 3 to the National Asylum and Immigration Act 2002 provides in paragraph 1 that a 
person to whom that paragraph applies shall not be eligible for support or assistance under 
section 21 or 29 of the National Assistance Act 1948. Paragraph 5 describes the ‘Second 
class of ineligible person: citizen of other EEA State’. It reads: 

‘5 Paragraph 1 applies to a person if he - 
(a) has the nationality of an EEA State other than the United Kingdom.’ 

 
17. Paragraph 7 describes the ‘Fourth class of ineligible person: person unlawfully in United 
Kingdom’. It reads: 
 

‘7 Paragraph 1 applies to a person if - 
(a) he is in the United Kingdom in breach of the immigration laws within the meaning of section 11, 
and 
(b) he is not an asylum-seeker.’ 

 
18. Schedule 3 provides: 
 

‘3. Paragraph 1 does not prevent the exercise of a power or the performance of a duty if, and to the ex-
tent that, its exercise or performance is necessary for the purpose of avoiding a breach of- 
(a) a person’s Convention rights, or 
(b) a person’s rights under the Community Treaties. ‘ 

 
The position of citizens of EU countries was explained by the Court of Appeal in Abdi v 
Barnet LBC [2006] EWCA (Civ) 383: 
 

‘(a) A person is subject to immigration control for the purposes of the Asylum and Immigration Act 
1996 if he requires leave to enter or remain in the United Kingdom (whether or not such leave has been 
given): s.13(2) of the 1996 Act. 
(b) A person does not require leave to enter or remain if he is entitled to do so under the Immigration 
(European Economic Area) Regulations 2000 s.2(2). The regulations make detailed provision for entry 
to the United Kingdom by nationals of an EEC State and the terms on which they can reside in it. 
(c) An EEA national has the right to be admitted to the United Kingdom on production of a valid pass-
port or identity card (reg.12) and they reside in the United Kingdom without requiring leave to remain 
for as long as he remains a qualified person (reg.14). A qualified person is an EEA national who is in 
the United Kingdom for a defined purpose, i.e. generally, as a worker, a student, a self-employed per-
son, a provider of services, a recipient of services, a self-sufficient person, a retired person, a student or 
a self-employed person who has ceased activity: regs.2, 5(1). 
(d) An EEA national who is not a qualified person for the purpose of the Immigration (European Eco-
nomic Area) Regulations 2000 requires leave to remain in the UK and accordingly is subject to immi-
gration control when determining whether he is eligible for assistance under Part 7 of the Housing Act 
1996’ 

                                                      
78  Cf UNCLOS which requires merely that it is sufficient for the seafarer to be serving on an (eg British) ship. 

See also SI 2002/2125 The Merchant Shipping (Hours of Work)Regulations 2002 where no employment 
connection is required. 

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&&context=16&crumb-action=replace&docguid=I6F9D2CC0E42711DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&&context=16&crumb-action=replace&docguid=I6F9D2CC0E42711DA8FC2A0F0355337E9
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4. RESEARCHERS/ARTISTS 

Researchers attached to British academic institutions, provided that they are paid by their 
UK host, are normally treated as workers and subject to UK income tax though this rule may 
be modified by provisions of double taxation agreements. For instance in the France-UK 
double taxation agreement researchers who move to work for less than two years in other 
state remain within the tax system of their state of origin. Where researchers are subject to 
tax in both countries, they must check the provisions of the relevant double taxation agree-
ment. If they are paid by their home institution normally there are no tax consequences in the 
UK unless there is income arising from sources in the UK for the researcher or the duration 
of the project is extended.  

The UK state research funding body is entitled Research Councils UK and is composed 
of seven Councils covering different disciplines.79 As regards access to UK research funds, 
there has been a positive improvement in the eligibility criteria for at least some of the main 
state funding bodies such as the ESRC. While ten years ago, full time affiliation to a UK 
body was often required, now the eligibility criteria are designed to include researchers who 
may be coming to the UK only on successful presentation of a research proposal and will be 
hosted by a UK institution only then.80 

Artists are normally tax in the UK on income arising from their activities on the territory. 
This is the rule usually provided for in double taxation agreements (for instance France-UK). 
Thus tax will be withheld at source on artists’ income which means the artist must claim the 
benefit of tax paid when accounting for annual income in his or her home Member State. 

5. ACCESS TO STUDY GRANTS 

There are two components of costs of higher education in the UK – first, tuition fees and 
secondly maintenance grants. In order for students to qualify for home student tuition fees 
(as opposed to overseas student fees which are very substantially higher) the individual must 
have been ordinarily resident in the EU for the preceding three years. Where a state joined 
the EU less than three years preceding the student’s commencement of a course of studies, 
the state is treated as already fulfilling the conditions. The UK does not require students to 
register though this option is available to them. Students at post secondary institutions may 
prove that they are covered by sickness insurance by presentation of an EHIC so long as they 
intend to stay temporarily in the UK. From September 2012 tuition fees are rising at most 
UK post secondary institutions as the Government has lifted the cap on fees from £3,000 to 
£9,000 for home and EU students. There are Maintenance and Special Support Grants avail-
able to full-time students starting their course after 1 September 2012 (academic year 
2012/13) depending on the income of the household but limited to a maximum of £3,250.81 
Applications are made on line. 

The UK has not yet implemented the right for UK students to take their study finance 
elsewhere in the EU when they go to study.  

                                                      
79  http://www.rcuk.ac.uk/Pages/Home.aspx.  
80  See for instance the ESRC http://www.esrc.ac.uk/_images/Research-Grants-FAQs_tcm8-3907.pdf.  
81   http://www.direct.gov.uk/en/EducationAndLearning/UniversityAndHigherEducation/StudentFinance/ Type-

soffinance/DG_171557.  

http://www.rcuk.ac.uk/Pages/Home.aspx
http://www.esrc.ac.uk/_images/Research-Grants-FAQs_tcm8-3907.pdf
http://www.direct.gov.uk/en/EducationAndLearning/UniversityAndHigherEducation/StudentFinance/%20Typesoffinance/DG_171557
http://www.direct.gov.uk/en/EducationAndLearning/UniversityAndHigherEducation/StudentFinance/%20Typesoffinance/DG_171557
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6. YOUNG WORKERS 

Debate in the UK on the protection of young workers engaged with the issue of pensions and 
the protection of older workers. Criticism was levied at some unions for their struggles to 
protect pension rights instead of the position of young workers.82 Young people under 13 
may only work in the UK with the consent of their local authority in paid sport or entertain-
ment. From 13 – 14 young people may take light jobs. From 14 – 16 people may take a 
wider range of jobs but not factory or construction work. From 16 – 18 people are classified 
as ‘young workers’. There are fewer restrictions on the type of work they can do and they are 
entitled to lower wage minima than adult workers.83 
 

                                                      
82  http://www.guardian.co.uk/commentisfree/2011/sep/08/unions-protect-young-workers.  
83  http://www.direct.gov.uk/en/YoungPeople/Workandcareers/Yourrightsandresponsibilitiesatwork/DG_066272  

http://www.guardian.co.uk/commentisfree/2011/sep/08/unions-protect-young-workers
http://www.direct.gov.uk/en/YoungPeople/Workandcareers/Yourrightsandresponsibilitiesatwork/DG_066272
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Chapter VII  
Application of Transitional Measures 

1.  TRANSITIONAL MEASURES IMPOSED ON EU-8 AND EU-2 MEMBER STATES BY EU-15 
MEMBER STATES  

EU-8 Immigration and Employment 

The transitional period for the employment of EU-8 nationals came to an end on 30 April 
2011. In the United Kingdom, the policy adopted throughout the EU-8 transitional period 
was to allow EU-8 nationals to take employment, but to require those who were not exempt 
to register each employment within one month of its commencement. The implementing 
legislation on the employment of EU-8 nationals in the United Kingdom was the Accession 
(Immigration and Worker Registration) Regulations 2004 (SI 2004 No 1219). Most parts of 
the 2004 Regulations were repealed with effect from 1 May 2011 by the Accession (Immi-
gration and Worker Registration) (Revocation, Savings and Consequential Provisions) Regu-
lations 2011 (SI 2011 No 544).  

The 2011 Regulations contain special provisions for the status to be given to periods of 
residence by EU-8 nationals prior to 1 May 2011 (Reg. 3(4) and Schedule 2). These provi-
sions concern EU-8 worker who on 30 April 2011 remained subject to the requirement to 
register each employment.84 The special provisions are contained in a new Regulation 7A 
inserted into the Immigration (European Economic Area) Regulations 2006 (SI 2006 No. 
1003), which implement Directive 2004/ 38, and govern the entry and residence of EEA 
nationals (including Swiss) and their family members.  

The main effects of the new Regulation 7A are as follows: 
- Continuity as a worker or self-employed person: periods of inactivity  

A person who temporarily ceases to be a worker or a self-employed person may retain 
that status in three circumstances: (a) temporary inability to work due to illness or acci-
dent, (b) duly recorded involuntary unemployment, and (c) commencement of relevant 
vocational training (Directive 2004/ 38, Article 7(3) and 2006 Regulations, Reg. 6(2)).  
The new Regulation 7A(4) provides for the retention of the status of worker by an EU-8 
worker subject to a requirement to register85 during temporary periods of inactivity if 
one of two conditions is met:  
• The one-month period that person was allowed to register an employment under the 

former Workers Registration Scheme covered the date 30 April 2011; or,  
• the period of inactivity began on or after 1 May 2011.  
The implication is that, in other circumstances, inactive EU-8 nationals do not have a 
right of residence as workers for periods of inactivity which began before 1 May 2011. 
That excludes them in particular from access to social assistance.  
One may doubt whether it was ever compatible with the Citizens Directive to deny an 
EU-8 national the right to retain worker status for a period of inactivity which began be-

                                                      
84  The main reason an EU-8 national would have been exempt is that, in any 12-month period which ended 

between 30 April 2004 and 30 April 2011, periods not working in the United Kingdom did not exceed 30 
days: 2004 Regulations, Reg. 2. 

85  There is no attempt to deny accession nationals who were self-employed the benefit of Article 7(3) for peri-
ods of inactivity which began prior to 1 May 2011. 
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fore 1 May 2011. The original derogation in the EU-8 Accession Treaties concerned only 
Articles 1-6 of Regulation 1612/68 (now replaced by Regulation 492/2011). While there 
was no equivalent to Article 7(3) of Directive 2004/38 prior to the coming into force of 
that Directive on 30 April 2006, the immigration rights of workers were previously cov-
ered by Directive 68/360, from which no derogation was possible under the EU-8 Acces-
sion Treaties.  

- Duly recorded periods of unemployment counting towards permanent residence of for-
mer workers and self-employed  
Directive 2004/38 (Article 17) and the 2006 Regulations (Reg. 15) give preferential ac-
cess to permanent residence to workers and self-employed persons who have ceased ac-
tivity. In two cases - persons who have retired, and persons employed in another member 
state while remaining resident in the given state - there is a prior qualifying period of 
employment (one year and three years, respectively). In this context, it is stated that ‘pe-
riods of involuntary unemployment duly recorded by the relevant employment office … 
shall be regarded as periods of employment’ (Article 17(1)(c) and Reg. 5(7)(c), respec-
tively).86  
The new Regulation 7A(3) provides that, for EU-8 workers subject to a requirement to 
register, periods of duly recorded involuntary unemployment count only if one of two 
conditions is met:  
-  the period of duly recorded unemployment was within the one-month period given to 

EU-8 workers to register an employment under the former Workers Registration 
Scheme; or,  

-  ‘the unemployment began on or after’ 1 May 2011.  
The exclusion of periods of unemployment of EU-8 nationals which began before 1 May 
2011 appears questionable under EU law. In Ziolkowski (Cases C-424/10 and C-425/10, 
judgment of 21 December 2011), the Court of Justice held that EU citizens may count 
pre-accession periods of lawful residence towards permanent residence under Article 16 
of the Citizens Directive, if the periods would have fallen within Article 7 of the Direc-
tive had they been EU citizens at the time. By analogy, periods of lawful residence in 
another member state while an EU citizen subject to transitional measures should also 
count towards permanent residence under Article 17, if they were covered by Article 7. 
In particular, an EU-8 national ought to be able to count such periods if their residence 
was lawful during the period of inactivity – e.g. because they were covered by Article 
7(3) of Directive 2004/ 38 (above), or were a qualifying family member under the Direc-
tive.  

- Counting periods prior to 1 May 2011 towards permanent residence  
 
The general right of permanent residence applies to persons with five years’ continuous law-
ful residence in accordance with Article 7 of Directive 2004/38 (Directive 2004/38, Article 
16, as interpreted in Ziolkowski, and 2006 Regulations, Reg. 15).  

The new Regulation 7A(5) provides that, where on 30 April 2011 an EU-8 worker re-
mained subject to the requirement to register each employment, periods of time spent in the 
United Kingdom by an EU-8 national prior to 1 May 2011 count towards permanent resi-
dence in two circumstances:  

                                                      
86  It may be noted in passing that the 2006 Regulations limit the benefit of this rule to a ‘worker’, as opposed to 

a self-employed person, whereas the Directive arguably requires that both categories should benefit from it. 
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-  they were ‘legally working’; or, 
-  the period was within the one month allowed for registration of an employment under the 

former Workers Registration Scheme.  
 
Under the 2006 Regulations, periods spent in the United Kingdom during which a person is 
not working, self-employed, a student or self-sufficient will count towards permanent resi-
dence if: 
-  they are within three months of admission,  
-  the person was a job-seeker, or  
-  they are a qualifying family member (see Regs 5, 6 and 7).  
 
The new Regulation 7A(5) does not appear to prevent EU-8 nationals from benefitting from 
those provisions for pre-1 May 2011 periods. Nevertheless, its inclusion introduces confu-
sion, as it suggests that the two cases listed are the only circumstances in which unemployed 
EU-8 nationals may count time spent in the United Kingdom towards permanent residence. 
There were no reported decisions of the Immigration and Asylum Chamber of the Upper 
Tribunal, or the appellate courts, concerning the residence rights of EU-8 nationals in 2011. 

EU-2 Immigration and Employment 

The implementing legislation with respect to the employment of EU-2 nationals is the Ac-
cession (Immigration and Worker Authorisation) Regulations 2006 (SI 2006 No. 3317). This 
legislation provides that EU-2 nationals who are not exempt must obtain permission to work 
in the United Kingdom. 

In 2011, the decision was taken to extend transitional measures to 31 December 2013 – 
i.e. to the end of the maximum seven-year period permitted under the EU-2 Accession Trea-
ties. That was done by the Accession (Immigration and Worker Authorisation) (Amendment) 
Regulations 2011, SI 2011 No. 2816. 

The precondition to the extension of transitional measures was a determination by the 
Government that there was a ‘serious disturbance’ to the United Kingdom labour market, or 
the threat thereof. Support for that conclusion was provided by the Migration Advisory 
Committee in a report published on 4 November 2011.87 The announcement that transitional 
measures would be extended was then made on 23 November 2011.88  

There were no reported decisions of the Immigration and Asylum Chamber of the Upper 
Tribunal concerning EU-2 nationals during 2011. However, the European Commission has 
commenced an infringement proceeding against the UK in which it challenges the UK’s 
failure to issue workers from EU 2 countries during the first 12 months with the same resi-
dence documents as workers from other EU Member States. The position of the Commission 
is that EU 2 workers who have a work permit have the same right to reside as other EU 
workers and must be issued the corresponding residence documents.89  
 

                                                      
87  Migration Advisory Committee, Review of the Transitional Restrictions on Access of Bulgarian Nationals to 

the UK Labour Market. 
88  Minister for Immigration, Damian Green, written statement, House of Commons Debates, 23 November 

2011, col 21WS. 
89  European Commission IP/12/417. 
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Chapter 8 
Miscellaneous         

1. RELATIONSHIP BETWEEN 883/2004 AND 492/2011 

This section looks at the relationship between Regulation 883/2004 and Regulation 
492/2011. Regulation 883/2004 coordinates social security for people who exercise their 
Treaty right to free movement in the territory of the European Union. Regulation 492/2011 
of 5 April 2011 has replaced Regulation 1612/68. Article 7 of Regulation 492/2011 covers 
employment and equality of treatment and provides that: 
 

1. A worker who is a national of a Member State may not, in the territory of another Member State, be 
treated differently from national workers by reason of his nationality in respect of any conditions of 
employment and work, in particular as regards remuneration, dismissal, and, should he become unem-
ployed, reinstatement or re-employment.  
2. He shall enjoy the same social and tax advantages as national workers.  

 
The wording of Article 7 of Regulation 492/2011 is the same as Article 7 of Regulation 
1612/68 which means, unfortunately - not least because this regulation concerns equality of 
treatment – that the language remains gender biased. 

Since last year’s report cases concerning the ‘right to reside’ test are continuing to come 
before the British courts and be referred to and considered by the Court of Justice of the 
European Union. 

Cases heard by the European Court of Justice 

It was reported last year that the British Court of Appeal had referred the following questions 
to the Court of Justice in Secretary of State for the Home Department v Maria Dias (Case C-
325/09) which concerned a claim for Income Support: 
 
1.  If a European Union citizen, present in a Member State of which she is not a national, 

was, prior to the transposition of Directive 2004/38/EC, the holder of a residence permit 
validly issued pursuant to Article 4(2) of Directive 68/360/EEC, but was for a period of 
time during the currency of the permit voluntarily unemployed, not self-sufficient and 
outside the qualifications for the issue of such a permit, did that person by reason only of 
her possession of the permit, remain during that time someone who ‘resided legally’ in 
the host Member State for the purpose of later acquiring a permanent right of residence 
under Article 16(1) of Directive 2004/38/EC?  

2.  If five years’ continuous residence as a worker prior to 30 April 2006 does not qualify to 
give rise to the permanent right of residence created by Article 16(1) of Directive 
2004/38/EC, does such continuous residence as a worker give rise to a permanent right 
of residence directly pursuant to Article 18(1) of the EU Treaty on the grounds that there 
is a lacuna in the Directive? 

 
The Court of Justice has ruled that: 
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Article 16(1) and (4) of Directive 2004/38/EC of the European Parliament and of the Council of 
29 April 2004 on the right of citizens of the Union and their family members to move and reside freely 
within the territory of the Member States, amending Regulation (EEC) No 1612/68 and repealing Di-
rectives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 
90/365/EEC and 93/96/EEC, must be interpreted as meaning that: 
– periods of residence completed before 30 April 2006 on the basis solely of a residence permit validly 
issued pursuant to Council Directive 68/360/EEC of 15 October 1968 on the abolition of restrictions on 
movement and residence within the Community for workers of Member States and their families, 
without the conditions governing entitlement to any right of residence having been satisfied, cannot be 
regarded as having been completed legally for the purposes of the acquisition of the right of permanent 
residence under Article 16(1) of Directive 2004/38, and 
– periods of residence of less than two consecutive years, completed on the basis solely of a residence 
permit validly issued pursuant to Directive 68/360, without the conditions governing entitlement to a 
right of residence having been satisfied, which occurred before 30 April 2006 and after a continuous 
period of five years’ legal residence completed prior to that date, are not such as to affect the acquisi-
tion of the right of permanent residence under Article 16(1) of Directive 2004/38. 

 
Following the ruling the Department for Work and Pensions issued Memo DMG 23/11 in 
September 2011 advising Decision Makers (DM) that: 
• The CJEU’s decision is a ‘relevant determination’ for the purposes of the Act. Any deci-

sion made before 21.7.11 which would have been made differently had the CJEU judg-
ment been in existence at the time is not an official error

 
and cannot be revised.  

• If, exceptionally a DM discovers a case where there was a period of more than two years 
falling entirely before 30.4.06 which means that there was no permanent right to reside 
as at 30.4.06 and provided that permanent residence has not been reacquired or that the 
claimant did not have a right to reside on some other basis, that DM can supersede an 
award of IS, JSA(IB) or SPC on the basis of error of law. The effective date will be 
21.7.11. 

Cases referred to the Court of Justice by British courts since the last report 

Cases CIS/2357/2009 and CIS/1465/2009 concern whether a previously self employed carer 
of children in education has a right to reside in the UK following the Court of Justice’ deci-
sions in Ibrahim C-310/08 and Teixeira C-480/08.  

Both of these cases, which were discussed in last year’s report, concern a claim for In-
come Support refused on the grounds that the claimant did not have the ‘right to reside’ in 
the UK and was therefore a ‘person from abroad’ with a nil entitlement to this benefit. The 
cases have now been referred by the British courts to the European Court of Justice for a 
preliminary ruling. The questions referred, which arise in a number of other cases, are: 
In circumstances where a claimant: 
• is a citizen of Poland/Czech Republic; 
• came to the United Kingdom before her country acceded to the EU; 
• established herself in self-employment within the meaning of Article 49 TFEU (ex Arti-

cle 43 TEC); 
• remained in the UK, and established herself in/continued in self-employment, following 

accession; 
• is no longer in self-employment; and 
• is the primary carer of a child who entered general education while she was established 

in self-employment/ is the primary carer of a child who came to the United Kingdom and 
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entered general education after accession and after she ceased to be established in self-
employment 

 
Does the claimant have a right to reside in the United Kingdom on the basis that (individu-
ally or cumulatively): 
• Regulation 1612/68 applies, together with the reasoning of the European Court of Justice 

in Baumbast and R v Secretary of State for the Home Department (Case C-413/99) 
[2002] ECR I-7091, London Borough of Harrow v Ibrahim (Case C-310/08) and 
Teixeira v London Borough of Lambeth (Case C-480/08); 

• there is a general principle of EU law that equates the position of workers and the self-
employed; 

• it would impede or deter the freedom of establishment if the claimant did not have a right 
to reside; or 

• some other basis? 

Upper Tribunal and Court of Appeal cases 

JS v Secretary of State for Work and Pensions (CIS/339/2009) was heard by the Court of 
Appeal on 20th June 2011 and concerns whether a French national who became temporarily 
unable to work due to pregnancy and childbirth and had no continuing employment rights 
retained her status as a ‘worker’ under EU law and therefore her right to reside in the UK 
when she claimed Income Support on grounds of pregnancy. This is a Child Poverty Action 
Group (CPAG) Test Case. 

The Court held in its judgment of 13th July 2011that: 
• It was bound by its own decision in Secretary of State for Work and Pensions v Dias that 

Article 7(3) Directive 2004/38/EC was a complete codification of the circumstances in 
which someone can retain worker status. 

• Any discrimination against women caused by this interpretation is indirect, and is capa-
ble of justification. The court accepted the Department for Work and Pensions’ justifica-
tion that women in the late stages of pregnancy could be encouraged to come to the UK, 
find work for a week or two, and obtain worker status, and then claim benefits.  

• Further as it had been held by the Supreme Court in Patmalniece that discrimination in 
social security on the basis of residence is justified, therefore the argument that the rules 
discriminated against her on grounds of nationality did not apply. 
(http://www.cpag.org.uk/cro/test.htm#1224). 

CPAG believes this judgment is wrong in law for the following reasons:  

1. The Court of Appeal was wrong to hold that it was bound by its own decision in Secretary of State 
for Work and Pensions v Dias [2009] EWCA Civ 807 [2010] 1 CMLR 4. The relevant part of that de-
cision relates to a situation where the claimant did not return to work following a period of maternity 
leave. That situation is factually and legally distinct from the situation in this case, where the claimant 
ceased working because of pregnancy. That is firstly because both EU and UK legislation recognise 
that there comes a point in a pregnancy where a woman is incapable of work by reason of the preg-
nancy, which is unlike the situation where a woman is capable of work but decides not to return be-
cause of childcare responsibilities. Secondly only women can be affected by pregnancy, whereas either 
women or men can be affected by childcare responsibilities. 
2. The Court of Appeal was wrong to hold that any discrimination was indirect; the effect of interpret-
ing Article 7 of Directive 2004/38/EC so as to exclude women who are unable to work because of 
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pregnancy from retaining their status as workers, and therefore to deny them a right of residence in 
these circumstances, is different and detrimental treatment on grounds of pregnancy and constitutes di-
rect discrimination on the grounds of sex (see for instance C-177/88 Dekker). 
3. The Court of Appeal was wrong to hold that any discrimination was justified by the aim of defeating 
benefit tourism and in particular that the Secretary of State was entitled to exclude the possibility that a 
national of another member state could come to the UK in an advanced state of pregnancy, work for a 
week, and then claim Income Support. It is submitted that this scenario is so far fetched as not to con-
stitute reasoned justification at all; it is hardly likely that a woman in an advanced state of pregnancy 
will travel to another country where she has no links with any medical services, no family, no friends, 
no home and no job, merely in order to claim a few weeks’ Income Support. In the unlikely event that 
a woman were to travel in these circumstances, the Appellant’s evidence was that it is virtually impos-
sible for a woman in an advanced stage of pregnancy to find work. 
(Child Poverty Action Group http://www.cpag.org.uk/cro/test.htm#1224). 

 
The claimant has applied for permission to appeal to the Supreme Court. 

The facts in Case No. CTC/1180/2009 before the Upper Tribunal Administrative Ap-
peals Chamber concern a claimant aged over the age of 50 who came to the UK from Po-
land, having obtained work, and having been in receipt of unemployment benefit in Poland 
for more than 6 months. He was awarded Working Tax Credit (WTC), but without the 50 
Plus element. The main issues at stake are whether the fact that it is a condition of entitle-
ment to the 50 Plus element that the claimant must have been in receipt of a qualifying UK 
benefit constitutes unjustified discrimination against migrant workers, contrary to Article 7 
of Regulation 1612/68 (EEC)[now 492/2011], and if so what remedy is available to the Up-
per Tribunal.  

Her Majesty’s Revenue and Customs (HMRC) accept that WTC is a ‘social advantage’ 
within Art. 7.2 of Reg. 1612/68 [now 492/2011]. It is not contended on behalf of the claim-
ant that the condition of entitlement to WTC 50 Plus in Regulation18(4) of the 2002 Regula-
tions discriminates directly against foreign nationals. The requirement that the claimant must 
have been in receipt of one of the specified benefits applies to UK nationals and foreign na-
tionals alike. It is contended, however, that it constitutes indirect discrimination. That is not 
accepted by HMRC. 

The Court allowed the appeal and found that the claimant’s right to equal treatment un-
der Article 7(2) is directly enforceable against HMRC. The Upper Tribunal decided with 
respect to the remedy that it should simply decide that the claimant was entitled to the 50 
Plus element in respect of his claim made on 31 October 2007. If necessary that could be 
done by disapplying the requirement that the claimant was in receipt of a qualifying benefit 
in relation to the claimant, whom HMRC accepts to have been in receipt in Poland of a bene-
fit equivalent to Job-seeker’s Allowance.  

In Case No CJSA/2621/2011 the point at issue concerns retrospective application of a 
worker registration certificate. Specifically the claimant can succeed in his claim for Income-
based Job-seeker’s Allowance if, but only if, his worker registration certificate in respect of 
his employment was retrospective to the start of his employment, even though he applied for 
it outside an initial one month period. 

The Upper Tribunal Administrative Appeals Chamber dismissed the case but granted 
permission to appeal to the Court of Appeal on the grounds that although the Accession 
(Immigration and Workers Registration) Regulations 2004 have been revoked with effect 
from 1 May 2011 by SI 2011/544, the point at issue continues to have relevance beyond this 
case and that there are several other cases in the pipeline. 
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RELATIONSHIP BETWEEN DIR 2004/38 AND REG 492/2011 FOR FRONTIER WORKERS 

Regulation 883/04 defines a ‘frontier worker’ as ‘any person pursuing an activity as an em-
ployed or self-employed person in a Member State and who resides in another Member State 
to which he/she returns as a rule daily or at least once a week’. 

Therefore people who live in the Republic of Ireland and work in Northern Ireland and 
vice versa are considered to be frontier workers. 

Citizens Advice Belfast and Citizens Information Board Dublin report that: 
 
‘much confusion exists over what social welfare payments a frontier worker is entitled to. For many 
people it is not until they approach retirement age that these issues become apparent and this is re-
flected in the large number of enquires received by Citizens Advice Belfast and Citizens Information 
Board Dublin from frontier workers who have queries regarding pension entitlements.’ 

 
The Centre for Cross Border Studies reports that in some cases people moving across the 
border between the UK and Ireland are finding it difficult to claim or continue to claim bene-
fits to which they are entitled and in some cases are being referred back and forth between 
different agencies. 

A report commissioned by EURES Cross Border Partnership concluded that: 
 

 ‘Discussions with government departments and agencies in a quest to gather statistics suggest that 
cross-border mobility is still not catered for within the psyche of the public sector in either jurisdiction. 
The current public sector reforms do not provide for cross-border commuters .... It is prudent to sug-
gest, given the experience of the Centre for Cross Border Studies, that these cross-border commuters 
and their extended families may have different cross-border needs than the general population. Cur-
rently, there is no centralised point addressing these needs within public administration on either side 
of the border. A further study should be undertaken to explore the possible use of existing datasets 
within Government Departments and Agencies to target public administration facilitation for cross-
border commuters.’ 
(Joe Shiels and Annmarie O’Kane ‘Measuring Mobility in a Changing Island’, Centre for Cross Border 
Studies May 2010). 

INTEGRATION MEASURES 

The UK authorities have not instituted specific integration measures for EU nationals. While 
integration measures such as language tests and test of knowledge of life in the UK are ap-
plied to third country nationals (see below) these measures are not mandatory for EU nation-
als. This raises questions whether indeed integration is a positive or negative policy for peo-
ple coming to the UK. If EU nationals are entitled to the best conditions of integration 
(Regulation 492/2011) but are exempt from obligations to take language or integration tests 
then there appears to be an inconsistency. 

Immigration policies for third country nationals and the Union preference   

In November 2010 the UK introduced a requirement that third country national family mem-
ber seeking admission to join British citizens in the UK must pass an English language test if 
they do not come from a majority English speaking country. This covers the following cate-
gories of people: 
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Immigration Rules: rule 281 (spouses and civil partners – entry clearance/leave to enter); 
rule 284 (spouses and civil partners – leave to remain); rule 290 (fiancé(e) and proposed civil 
partners – entry clearance/leave to enter); rule 293 (fiancé(e) and proposed civil partners – 
leave to remain); rule 295A (unmarried and same sex partners – entry clearance/ leave to 
enter); rule 295D (unmarried and same sex partners – leave to remain). The objective of the 
requirement is to improve integration. The rule does not apply to EU nationals and their fam-
ily members.  

In order to obtain indefinite leave to remain in the UK (the national equivalent of perma-
nent residence) or to naturalize in the UK (applicable also to EU nationals and their family 
members) the applicant must pass the Life in the UK test. In the interests of preventing 
forced marriages, in 2008 the UK authorities increased to 21 an age limit of sponsorship of 
spouses to the UK. This requirement was found unlawful by the Supreme Court in Novem-
ber 2011 and the rule was changed to require only an age of 18 years.90 

One of the more problematic aspects of general policies towards third country nationals 
has been the increase in fees for various different types of immigration application. The lat-
est rise in visa fees for dependent relatives (including spouses) effective from 6 April 2012 is 
£1,850. Visas for entry for the purpose of work cost £270. A fee has been introduced for 
visas for family members of refugees £458. No fees are payable by EU nationals or their 
family members.  

Return of nationals to new EU Member States 

As was indicated in the report for 2010, in the first half of that year, the UK Border Agency 
ran a pilot scheme to remove homeless EEA nationals – in practice, likely to be either EU-8 
or EU-2 nationals – who could not prove they were working, students or self-sufficient. It 
appears that this programme continued in the Norfolk area into 2011.91 

There was one First-Tier Tribunal immigration determination in 2011 of which I am 
aware which considered the intended removal of an EU-8 national on income-related 
grounds.92 Molentova v. Secretary of State for the Home Department (decided on 7 June 
2011), concerned a Czech national who was not homeless, but who had been arrested twice 
for begging in February 2011.93 After that, she had been interviewed by the UK Border 
Agency, and in April 2011 had been served with notice of intention to remove her on the 
grounds that she not exercising free movement rights in the United Kingdom. That assess-
ment was however rejected by the First-Tier Tribunal, which found that the applicant was 
exercising free movement rights as a job-seeker. The Tribunal also speculated the that the 
applicant was self-employed, through selling The Big Issue (a magazine sold on the street by 
homeless persons and others with limited income).  

                                                      
90  R (on the application of Aguilar Quila) v Secretary of State for the Home Department; R (on the application 

of Bibi) v Secretary of State of the Home Department [2011] UKSC 45. 
91  See ‘Rough sleepers policy rolled out in Norfolk’, Thetford, Brandon and Watton Times, 26 October 2011.  
92  Please note that it is not possible to search First-Tier Tribunal determinations.  
93  I am grateful to Adam Weiss of the AIRE Centre for a copy of the determination. 
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NATIONAL ORGANIZATIONS OR NON-JUDICIAL BODIES  

Many problems have been encountered over the reporting period regarding access to justice. 
A root and branch revision of the legal aid system has resulted in the dramatic reduction of 
access to legal aid for immigrants. EU nationals are, for the moment, not affected by the 
diminution. Legal aid is available for people to seek advice and representation by solicitors 
by paying directly the professionals to provide the advice and representation to the individ-
ual. 

A number of important immigration advice agencies went into receivership in 2011 in-
cluding the Immigration Advice Service which provided a wide range of services. People 
who were represented by them were left to find new presentation as best they could.94 Local 
law centres exist in many parts of the UK primarily funded by local authorities. These law 
centres often provide immigration advice for people who live or work in their catchment 
area.95 There are also a small number of specialised non-governmental bodies which provide 
advice such as the AIRE Centre on EU and ECHR rights, CPAG on social benefits and a 
number of others.  

SEMINARS, REPORTS AND ARTICLES  

A number of non-governmental organizations and for profit agencies provided training on 
EU free movement rights in the UK over the year. The most prominent is the Immigration 
Law Practitioners’ Association which provided regular training to members and hosts a 
European Sub Committee. The company LexisNexis has also provided training for profes-
sionals on EU free movement law. Some universities, such as City University in London 
have offered courses on immigration generally. An increasing number of barristers’ cham-
bers have offered free evening seminars on recent cases of interest such as Zambrano and 
others.  

In the latest editions of the main UK immigration law textbooks, such as MacDonald and 
Toal’s Immigration Law and Practice or Phelan and Gillespie’s Immigration Law Handbook, 
EU law is increasingly well covered.  
 

                                                      

94  http://legalservices.gov.uk/civil/immigration_asylum.asp#Updated_list_of_contract_holders. 
95  http://www.lawcentres.org.uk/. 

http://legalservices.gov.uk/civil/immigration_asylum.asp#Updated_list_of_contract_holders
http://www.lawcentres.org.uk/
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