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Declaration of 9 May 

1950 
 «Europe will not be made all at once, or 

according to a single plan. It will be 
built through concrete achievements 

which first create a de facto 
solidarity.» 

 
French foreign minister Robert Schuman 



Introduction 
 
New problems as consequences of the present 

economic crisis: 
 rising unemployment 
 new pressures to the European social cohesion  
 temptations of economic nationalism 

 
Old problems: 
 ageing population 
 rising global competition 
 



Introduction 

 
 Europe needs to go back to its core values  
  
 Such is the case of the free movement of workers 

 
 Full use of our labour potential in order to face both 

«new» and «old» problems 
 
 

 



I. Free Movement of Workers 

 Historical background 
 

 Relevant primary and secondary EU 
legislation 
– Article 45 TFEU (ex-article 39 EC) 
– Regulation 1612/68 
 

 Examples of case-law developments  



Historical Background 

 Of the six original Member States, only two – Belgium and Italy – 
were in favour of the free movement of workers 
 
 The other four countries (Germany, France, Luxembourg and the 
Netherlands) in favor of only the three other freedoms of 
movement (goods, capital and services)  
 
 Agreement was reached inter alia in order to ensure the political 
stability in Italy 



Regulation 

 The principle of the free movement of workers is 
enshrined in article 45 TFEU 
 

 “1.Freedom of movement for workers shall be 
secured within the Community.  
 

 2. Such freedom of movement shall entail the 
abolition of any discrimination based on nationality 
between workers of the Member States as regards 
employment, remuneration and other conditions of 
work and employment. […]” 



Regulation (EEC) No 1612/68  

 This was merely a regulation concerning the 
economically active persons  
 

 Inter alia, the concept of migrating worker 
itself and the kind of activity which would 
entitle him to equal treatment in a host 
Member state were not precisely defined  

 
 Most of these gaps were filled through the 

case by case work of the ECJ  



Case-law of the ECJ 

 
Famous quote by Charles Evans Hughes, 

former Chief justice of the US 
Supreme Court 

 
«We live under a Constitution, but the 

Constitution is what judges say it is»  



Definition of « Worker » 

 The Hoekstra Case (75/63) 
    
    community meaning 

 
 The Levin Case (53/81) 
 
 the concepts of «worker» and «activity as an employed person» may 

not be interpreted restrictively   
 

 The Lawrie-Brum Case (66/85) 
    
 a person who «for a certain period of time performs services for and 

under the direction of another person in return for which he receives 
remuneration»  



Concept of «remuneration» 

 
 The Kepf case (139/85)  
 
     limited income does not prevent a person from being 

considered a worker 
 
 
 The Steymann case (196/87), confirmed in Trojani (C-

456/02)  
     
    benefits in kind are also considered remuneration in so 

far as these benefits may be regarded as the indirect 
quid pro quo for genuine and effective work 

 



Effective and genuine activity 

 In Levin or, more recently, in 2003, in Ninni-
Orasche (C-413/01):  
 

 a person must pursue an activity of economic value 
which is effective and genuine, excluding activities 
on such a small scale as to be regarded as purely 
marginal and accessory.  

 
 the short duration of the employment, the limited 

working hours or a low productivity are irrelevant in 
the interest of defining the concept of worker. 

 



II. European Citizenship  

 distinct concept, first introduced by the 1992 
Maastricht Treaty  
 

 article 20 TFEU (EU citizenship) and article 21 TFEU 
(right to free movement) 
 

 European citizenship is supplementary to national 
citizenship and affords rights such as  
– the right to free movement,  
– the right to vote in European elections, and  
– the right to consular protection from other EU states' 

embassies  



Directive 2004/38 
Citizenship Directive 

 conditions in which Union citizens and 
their families exercise their right to 
move and reside freely within the 
Member States and  
 

 the restrictions on the aforementioned 
rights on grounds of public policy, 
public security or public health  



Citizenship Directive 

 Beneficiaries: 
 

 all Union citizens who move to or 
reside in a Member State other than 
that of which they are a national, and 

  
 their family members who accompany 

or join them  



Citizenship Directive 

   The essential free movement and residence 
rights  

 
 the right to move and right of residence for 

up to three months  
 

 right of residence for more than three 
months 

 
 right of permanent residence 



Citizenship Directive 

 
 overall transposition of this directive is 

rather disappointing 
 

 
 however it is an important step forward 

since it has codified and simplified a whole 
raft of existing secondary legislation and 
case-law in this field 



EU Citizenship - Case Law 

 The Grzelczyk case (C-184/99), 20th 
of September 2001  
 
 «Union citizenship is destined to be 
the fundamental status of nationals of 

the Member States» 



EU Citizenship - Case Law 

 The Rottmann case (C-135/08)  
 

 Austrian national by birth naturalized as German 
 
 

 lost his Austrian citizenship in the process of naturalization 
 
 

 possible withdrawal of this later citizenship would have rendered him stateless 
 
 

 not a purely internal situation because Dr. Rottmann faced not only the risk of losing his 
newly acquired German citizenship but also his EU citizenship   
 
 

 the EU citizenship protected Dr. Rottmann from becoming stateless  
 



EU Citizenship - Case Law 

 «Effet direct» - The Baumbast case  
 (C-413/99) 
 
 before Baumbast, it was assumed that non-

economically active citizens had no rights to 
residence deriving directly from the EU Treaty, but 
only from directives created under the Treaty 
 

 in Baumbast the ECJ held that [article 21 TFEU]  
confers a directly effective right upon citizens to 
reside in another Member State 
 



EU Citizenship - Case Law 

 Reverse-discrimination cases 
 
 cases whereby member states may treat their own 

nationals worse than nationals of other member 
states by invoking a «purely internal situation» in 
which European law does not apply 

 
 the reverse – discrimination would be caused by 

the lack of any factor linking these situations with 
the situations governed by Union law 

  



EU Citizenship - Case Law 

 The Metock case (C-127/08) 
 

 Family – member of EU citizens who are nationals 
of non-member countries can acquire the right of 
residence in the host Member where the EU citizen 
resides provided that the said EU citizen can be a 
beneficiary of the Citizenship directive i.e. he has 
exercised previously the right of free movement. 



EU Citizenship - Case Law 

 The McCarthy case (C-434/09)  
 

 The ECJ approved the refusal by the competent 
British authorities to grant a right of residence to 
the third-country national family member of a EU 
citizen who has never exercised his right of free 
movement. 



Conclusion 

 
 the EU citizenship remains an incomplete citizenship 

since the system provided for in the Citizenship 
directive clearly favours the well-off over those 
having more limited means  
 

 while the well-off enjoy the full protection of the 
European citizenship with regard to their right to 
move freely within the European Union, the others 
can be perceived as potential burdens on public 
funds and, ultimately, as unwelcome intruders 
 

 



Conclusion 

 
 If the European citizenship is yet to reach a 

more mature stage and further 
developments are certainly to be expected, 
it remains, at present, a worthy initiative 

towards the facilitation of the free 
movement of workers 



Conclusion 

 
 As its history of over 60 years shows, the European 

Union was indeed «not made at once, or according 
to a single plan» 

 
However, through its work of individual «concrete 

achievements» the ECJ played and continues to 
play an important role in the European 

development as it was envisioned already in 1950 
by Robert Schuman 



Discussion 
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Free Movement in an unstable economic climate 
• In 2009 @ 3 million people moved to a Member State (1/2 

came from outside the EU); 
 
• In 2009 @ 1.9 million people left a Member State; 
 
• The Member States receiving the most people were the UK, 

Spain and Italy accounting for half the total; 
 
• Non-nationals as a % of population Luxembourg is first: 31 out 

of every 1000 residents are not citizens, followed by Malta at 
16; 

  
• These two states also have the highest emigration rates at 20 

and 16 nationals per 1000 residents. 
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Returning home? A changing EU landscape 
• 600,000 EU citizens emigrated to their country of underlying 

nationality in 2009 = 18% of all immigrants; 
 
• The highest share of return migration: Lithuania at 74%; 

Portugal at 56%; 
 
• The lowest share of return migration: Spain, Luxembourg, 

Slovakia, Italy, Hungary and Slovenia at less than 10%. 
 
• Gender distribution: 52% male; 48% female; 
 
• Average age: in the EU in general 40.9 years; of immigrants 

between 24.9 years (Portugal) to 33.7 years (Latvia). 
 
Source: Eurostat October 2011. 
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Rule of Law in 2010 
• Transposition of the right of free movement of workers is 

increasing in statute rather than circulars or other instruments 
with weak legal effect; (see changes in Denmark, Slovenia and 
Romania); 

 
• Still too many Member States have partial or incomplete 

transposition (see Bulgaria, Lithuania, Slovakia, Slovenia and 
the UK); 

 
• One Member State had still virtually no transposition 

legislation; 
 
• The end of transitional arrangements. 
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The Role of Administrative Control 
• Population controls: a number of Member States have 

introduced or tightened up rules on populations registers: eg 
Denmark, Latvia, Poland;  

 
• Documentation requirements: control via paperwork: eg Czech 

R, Cyprus, Slovakia, Italy, UK;  
 

• The holy grail of permanent residence: restrictive 
interpretations – Bulgaria, Ireland, Greece; 
 

• Derogations on the grounds of social assistance: wide 
discretion in practice: Austria, the Netherlands, Spain.  



Citizenship or Ethnicity? 
• EU workers and Roma ethnicity: two distinct trends: 
 
• The popularity of free movement within the EU – take up rates – 

eg Latvia, Romania; 
 

• Ethnicity as an obstacle to labour market access: race/ethnic 
discrimination in country of origin; follow on consequences in host 
country: low educational qualifications and skills hampering 
labour market participation; 
 

• The conundrum: the prohibition of race/ethnic origin 
discrimination and administrative practices based on nationality 
discrimination. 



Third country national family members 
• Convergence or divergence among the Member States? 

Improved transposition in law (eg Cyprus); 
 

• Reverse discrimination following the CJEU Zambrano decision: 
divergence among the Member States – eg Austria, Cyprus 
legally accepted; Italy, Spain legally rejected; 
 

• Durable relationships, registered partnerships and other family 
members: areas of administrative discretion? (eg Czech R, 
France, Slovakia); 

 
• Abuse of rights – uncertainty in application. 

 



Sport and Free Movement of Workers 
• Nationality Quotas: still alive in many Member States (eg 

Austria, France in basketball, Netherlands in field hockey, 
Poland in ice hockey etc); 
 

• Transfer/registration fees: progress in a number of Member 
States eg Belgium, problems in many Member States eg 
Portugal, Sweden and others. 
 

 



The end of rights? Unemployment 
•  Between 2010-2011: unemployment fell in fourteen 

Member States and increased in thirteen.  
 

• The largest falls: Estonia (17.9 % to 12.8 % between the 
second quarters of 2010 and 2011), Latvia (19.4 % to 
16.1 %) and Lithuania (18.2 % to 15.5 %); 
 

•  The highest increases: Greece (12.6 % to 17.6 %), Spain 
(20.5 % to 22.6 %) and Cyprus (6.0 % to 7.8 %).  



The treatment of the unemployed 
The EU citizen job seeker and the Member State national 

returning ‘home’: 
 

• Access to employment agencies; 
• Access to employment in the public service; 
• The role of language barriers; 
• Access to social benefits as a job seeker (eg Austria, 

Cyprus, Denmark, Estonia, France, Germany etc); 
• Access to social benefits as a returning citizen (eg Ireland, 

the UK). 



The end of rights? Expulsion 
• Forced removal as an EU issue: 

 
• Belgium: expulsions to Romania: 11%; Poland 7%; Slovakia 

6%; 
 
• Germany: 840 EU citizens expelled – Poland; Romania; 

Lithuania; 
 
• Ireland: 548 state sponsored returns – Poland, Romania.  
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Objectives 

Familiarise you with the work of the AIRE Centre and with 
the recent reports of the network of experts on the free 
movement of workers, in order to provide a basis for our 

round-table discussion. 
 

4 Topics: 
1.The AIRE Centre’s work 

2. Quick overview of 26 Member States  
3. Some statistical information gained from the reports 

4. In-depth look at six problems that may deserve 
attention at Union level 
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The AIRE Centre 

• Mission: To promote awareness of European law rights 
and assist marginalised individuals and those in 
vulnerable circumstances to assert those rights. 

• Activities: 
• Providing free legal advice to individuals and other advisers and 

lawyers on the rights of EU migrants in the UK and their family 
members 

• Providing free legal advice on other issues under EU and 
Council of Europe law 

• Litigating cases before the European Court of Human Rights 
• Trainings, third-party interventions, consultations 
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400 cases of advice for EU migrants 
and their families each year 

Recent example 1: Elena is a Romanian national and a 
pensioner, who worked her whole life in Romania.  Her 
daughter, also Romanian moved to the UK to live with her 
British husband.  Elena’s daughter began working in the UK 
law).  Elena moved to the UK when she became disabled, in 
order to be with her daughter and son-in-law.  A National 
Health Service hospital charged Elena for hospital care and 
refused to provide her with further care (that had been 
deemed clinically necessary) until she paid the bills for the 
previous healthcare she had received.  She was being charged 
as an ‘overseas’ visitor because, she was told, as a foreigners 
she had ‘no recourse to public funds’.  It was clear that if she 
was a British Citizen, she would not be charged. 
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Recent Example 2 

Audra, a Lithuanian national, worked for a company 
in the UK from June 2006 until February 2011, 
when she went on maternity leave.  Her maternity 
leave came to an abrupt end in July 2011 when the 
company ceased trading.  She was deemed 
ineligible for Income Support (a cash benefit for 
lone parents) because she was no longer a ‘worker’.  
A British Citizen in her situation would have 
received the benefit. 
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Some Other Areas 

• The rights of family members (and especially 
‘other family members’ of EU migrant workers) 

• The rights of estranged and divorced spouses of 
EU migrant workers 

• Rights of the primary carers of the children in 
education of EU migrant workers 

• Roma rights 

• Prisoners’ rights 
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Nature of the Obstacles Identified 

• Rare: blatant obstcles to free movement (e.g. 
municipalities in Italy that provide certain cash 
benefits to Italian workers but not other Union 
citizens) 

• More common: potential indirect discrimination 
(e.g. language requirements, only taking into 
account experience acquired in one Member 
State) 

• Other: exploitation of Union citizens in other 
Member States  
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Austria 
• Sport: subsidies for teams with a certain number of 

Austrian players. 
• Study grants – prior residence requirements. 

 
Belgium 

• Problems for citizens who have worked in other Member 
States being able to prove that they are eligible to 
participate in certain back-to-work incentive programmes. 

• Need to show a ‘connection’ to buy certain properties in 
Flanders. 

 
Bulgaria 

• Access to information about rights. 
• Exit bans imopsed on Bulgarian citizens. 
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Cyprus 
• Requiring excessive documentation at the airport. 
• Delays in granting residence documentation. 
• Potential exploitation of migrant labour from 

other Member States. 
 

Czech Republic 
• Problems getting documentation. 
• Widespread discrimination in job advertising (1 in 

6 adverts is discriminatory in some way). 
• Quotas for Czech citizens on sport teams.  
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Denmark 
• Status of ‘civil servant’ reserved to Danish 

citizens. 
• Quotas for Danish players on sport teams. 
• Seniority and experience in the public sector. 
• Potential exploitation of citizens of other 

Member States. 
• Study grants. 
 

Estonia 
• Language requirements for jobs. 
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Finland 
• Public-sector language requirements. 
• Identity numbers for new workseekers. 
• Access to certain benefits (‘four-month rule’). 
 

France 
•Narrow definition of ‘workseeker’ (and 
expulsion of those who don’t meet it). 
•Prior experience gained in other Member 
States for the purposes of calculating seniority 
(now resolved through court judgments). 
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Germany 
• Third-country national family members of returning 

German workers. 
• Benefits for workseekers. 
• Potential inconsistencies in application of the public-

serve exemption. 
 

Greece 
• Scholarships for study. 
• Financial incentives to have Greek nationals working on 

ships. 
• Nationality of coaches on sport teams. 
• Proving mastery of Greek for purposes of public-sector 

employment. 
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Hungary 
• Private-sector discrimination based on nationality. 
• Potential for exploitation of citizens from other Member States. 
 

Ireland 
• Recognition of foreign qualifications and references. 
• Testing: ‘Irish names’. 
• Study grants. 
• School-admission policies. 
 

Italy 
• Recognition of experience from other Member States (including 

foreign-language teachers). 
• Some locally-administered social advantages (e.g. welfare benefits). 
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Latvia 
• Language requirements (about 30% of all jobs in 

Latvia covered by national language legislation). 
• Prior experience in other Member States (for 

public-sector seniority). 
 

Lithuania 
• Similar issues about language requirements. 
• Workseekers. 
• Rights of residence for primary carers of children 

in education. 
• Social scholarships. 
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Luxembourg 
• Recent interesting case: time spent as a registered workseeker in 

another Member State – reimbursement of social charges. 
• Creation of a regional employment office. 
• Language – job adverts in Luxembourgish 
• Study grants. 
 

Malta 
• Study grants. 
• Workseekers. 
 

Netherlands 
• Guidelines/rules on who is a ‘worker’: 50%/40%. 
• Proposed language requirements for workseekers who have 

retained worker status. 
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Poland 
• Public-sector hiring: gap between theory and practice (1 out of 263 

posts available to citizens of any Member State). 
• Good practice on seniority. 
 

Portugal 
• Amibuity about seniority and experience acquired in other Member 

States. 
• Public-sector hiring (job adverts). 
• Sport – nationality quotas and fees. 
• Municipal legislation on housing. 
• Scholarships only open to permanent residents. 
 

Slovakia 
• Proving knowledge of the language. 
• Access to benefits (permanent residence). 
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Slovenia 
• No problems noted. 
 

Spain 
• Public-sector hiring: experience gained in other Member States. 
• Sport teams. 
• Language requirements to benefit from mutual recognition of 

qualifications. 
 

Sweden 
• Expulsion of workseekers (particularly Roma). 
• Funding restrictions on sport clubs which may discourage free movement 

of workers. 
 

United Kingdom 
• National case law on worker status. 
• Potential for exploitation of migrant workers. 
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Sources of the Problems 
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Prohibition on Nationality Discrimination in National Law 
A. Those which explicitly include ‘nationality’ as a prohibited form of discrimination against workers in their national 
anti-discrimination legislation. 
B. Those which do not, but whose national anti-discrimination legislation contains a non-exhaustive list of grounds, 
meaning that it is possible to argue that nationality-based discrimination against workers violates national anti-
discrimination law. 
C. Those Member States where respondents suggested it is possible to argue that nationality-based discrimination 
against workers constitutes discrimination on grounds of ethnicity or ethnic origin, making it unlawful under national 
law.  
D. Those Member States where respondents indicated that workers who suffer nationality-based discrimination can 
only rely on EU law (i.e. the Regulation).  (There may of course be some overlap between categories B, C and D in 
practice.) 
E. Unclear responses. 
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Information for Migrant Workers in 
their Langauges 
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Problem 1: Language Requirements 

• Cyprus, Czech Republic, Estonia, Finland, 
Greece, Ireland, Latvia, Lithuania, Luxembourg 
and Poland. 

• Discriminatory job adverts. 

• Mismatches between language requirements 
and the tasks associated with a job. 
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Problem 2: Public-Sector Hiring 

• Denmark, Germany, Poland and Portugal. 

• Gap between theory (most jobs open to all) 
and practice (job adverts indicate that host 
Member State nationality is required). 

• Inconsistencies between public sector 
employers. 
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Problem 3: Advantages Based on Prior 
Experience 

• Denmark, France, Italy, Latvia, Portugal, the 
Netherlands and Spain. 

• Taking into account similar experience in other 
Member States for hiring. 

• Taking into account similar experience for the 
purpose of seniority. 

• Good examples: 
– French case law 
– Polish rules 
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Problem 4: Social Dumping, Possible 
Exploitation 

• Cyprus, Denmark, Hungary, Ireland and the 
United Kingdom. 
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People Referred to the UK National Referral 
Mechanism (April 2009 - March 2011) 

British Citizens 

EEA Nationals 

Third-country 
Nationals 

288 



Problem 5: Sport 

• Austria, the Czech Republic, Denmark, Finland, 
Greece, Italy, Spain and Sweden.  

• Subsidies. 

• Formal quotas. 

• Informal arrangements on teams. 

• Restrictions on club funding. 
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Problem 6: Workseekers 

• Finland, France, Germany, Luxembourg, Malta, 
Poland and Sweden. 

• Access to benefits designed to facilitate 
labour-market access. 

• Expulsions. 
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Techniques for Identifying Obstacles 

• Czech Republic: ombudsman’s study of job 
adverts (1 in 6 is discriminatory). 

• Ireland: testing for discrimination (e.g. CVs 
with ‘national names’ and ‘foreign names). 

• United Kingdom: statistics on human 
trafficking and exploitation. 
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 Legal provisions: 

◦ the Constitution of Romania from 1991, amended and supplemented by 
Law no. 429/2003 on revising the Constitution of Romania, forbids any 
discrimination based on race, nationality, ethnic origin, language, religion, sex, 
opinion, political allegiance, wealth or social background - Art. 16, Para. 1; 

◦ the GEO no. 102/2005 on the free movement of citizens of the MS of 
the EU, EEA and Swiss Confederation on the Romanian territory, 
states that the EU citizens and their family members who exert the right of 
free movement and residence on Romanian territory shall benefit of equal 
treatment with Romanian citizens according to EU treaties field of application, 
under the provisions of these treaties and subsequently provisions adopted 
within their application - Art. 3;    

 

 
 
 



◦ according to the Law no. 53/2003 - Labour Code, subsequently modified and 
completed, equal rights for all employees, regardless of gender, age, nationality, race, colour, 
origin, political or religious orientation, union membership are guaranteed; also, any direct or 
indirect discrimination to an employee, based on sex, sexual orientation, genetic 
characteristics, age, national origin, race, colour of the skin, ethnic origin, religion, political 
options, social origin, disability, family conditions or responsibilities, union membership or 
activity, shall be strictly prohibited; 

◦ the GO no. 137/2000, on the prevention and punishment of all forms of 
discrimination, as republished, prohibits all forms of discrimination and provides for 
equal rights in a wide range of areas such as employment, access to public services, health 
care, education, residence and the right to personal dignity. Meanwhile, it establishes the 
Romanian National Council for Combating Discrimination, an authority subordinated to the 
Romanian Government which is responsible for applying Romanian and European Union 
anti-discrimination laws and managing the National Anti-Discrimination Plan; 

◦ the Criminal Code, subsequently modified and completed, contains specific 
provisions on this issue. The offence of “incitement to discrimination” (any incitement to 
hatred on the grounds of race, nationality, ethnic origin, language, religion, gender, sexual 
orientation, opinion, political membership, beliefs, possession, social origin, age, disability, 
chronic - infectious or HIV infection) is punishable by a term of imprisonment or by fine. 

 

 



 Access to employment 

◦ equal rights for all employees, regardless of gender, age, nationality, race, colour, origin, 
political or religious orientation, union membership are guaranteed by the Law no. 
53/2003 - Labour Code, with subsequent modifications.  By way of consequence, 
equal treatment principle operates for all employees and employers in Romania. Also, any 
direct or indirect discrimination to an employee, based on sex, sexual orientation, genetic 
characteristics, age, national origin, race, colour of the skin, ethnic origin, religion, political 
options, social origin, disability, family conditions or responsibilities, union membership or 
activity, shall be strictly prohibited; 

◦ in Romania, direct discrimination shall be represented by actions and facts of exclusion, 
differentiation, restriction, or preference, based on one or several of the criteria stipulated 
on the above paragraph, the purpose or effect of which is the failure to grant, the 
restriction or rejection of the recognition, use, or exercise of the rights stipulated in the 
labour legislation; 

◦ indirect discrimination shall be represented by actions and facts apparently based on 
other criteria than the mentioned ones, but which cause the effects of a direct 
discrimination to take place; 

 
 
 

 



◦ as regards the persons having the citizenship of a EU Member 
State, the Labour Code is applicable to their individual labour contracts if 
they are working on the Romanian territory and for a Romanian 
employer; 

◦ according to Art. 18 of the Romanian Constitution „foreign citizens 
and stateless persons that live in Romania shall enjoy general protection of 
person and assets, as guaranteed by the Constitution and other laws”. 
Art. 41, regarding the work and social protection of work, stipulates that 
the right to work cannot be restricted, due to the right to freely choose 
the profession or occupation, as well as the work place. Although, the 
employees have the right to social protection measures, regarding 
employees security and health, women and youth work regime, 
establishment of a minimum national gross wage, weekly rest, paid leave, 
working under special or particular conditions, professional training, as 
well as other specific situations provided by law. It contains, also, the 
gender equality within the work relations, „for equal work, men and 
women have similar wages”. 

 



 Access to social integration 

◦ the GO no. 44/2004 on the social integration of foreigners 
who were granted a form of protection or a right of 
residence in Romania, as well as citizens of the EU and EEA, 
subsequently modified and completed, aims to facilitate the 
social integration, among other categories of persons, of the citizens 
of the Member States of the European Union and European 
Economic Area, through specific activities of the cultural 
accommodation and learning Romanian language; 

◦ social integration programs for the citizens of the European Union 
and European Economic Area, as well as activities to facilitate their 
social integration are developed and implemented based on needs of 
the beneficiaries, without discrimination and with respect to their 
cultural specificity. 
 

 



 Access to social security 
◦ according to Law no. 76/2002 on the unemployment insurance 

system and employment stimulation, with subsequent modifications, in 
Romania, each person has a guaranteed right to freely choose its profession 
and work place, as well as the right to unemployment insurance and there are 
excluded any kind of discrimination on political criteria, race, citizenship, 
ethnic origin, language, religion, social category, beliefs, gender and age, of 
these provisions benefiting foreign citizens and stateless persons employed or 
income generating in Romania, as provided by the above mentioned law; 

◦ according to Law no. 263/2010 on unified public pension system, the 
right to social security is guaranteed by the state and is exercised, under the 
present law, through the public pension system and other social insurance 
rights. In the public system, according to law, natural persons being Romanian 
citizens, other states or stateless persons are ensured, during the period, they 
have the domicile or residence in Romania; they also have the obligation to 
contribute to the social insurance budget and the right to benefit of social 
insurance allowances. 

 



 Access to health services 

◦ according to Art. 211 of the Law no. 95/2006 on health reform, 
subsequently modified and completed, Romanian citizens residing in the 
country, as well as foreign and stateless persons that applied for and obtained 
the extension of the right for temporary stay or domicile in Romania and 
prove the payment of their contributions to the fund, are ensured. 
Corresponding to Art. 214, "ensured persons from countries that Romania 
concluded international agreements on health with, benefit of medical 
services and other benefits granted on the Romanian territory, under 
conditions foreseen in the respective international documents”; 

 thus, EU mobile workers and foreign workers legally residing in Romania have the 
right to access the health services under condition of being legally employed and to 
contribute to the health insurance fund, otherwise, if they resort to services 
provided by medical services providers will have to pay for the provided services. 
Main categories exempted from paying these contributions include students/pupils 
and children. 

 

 
 
 



 Access to professional training 

◦ in Romania, in accordance with Art. 2 of GO no. 129/2000 on adult training, 
as republished, adults have equal access to training, without discrimination 
based on age, sex, race, ethnic origin, political affiliation or religion; 

◦ the Law no. 279/2005 on apprenticeship in the workplace, as 
republished, at Art. 5, paragraphs (1) and (3) states that can be employed 
as apprentices [...] citizens of the EU Member States, the signatory states of the 
EEA and their family members who have reached the age of 16 years but not 
more than 25 years, and have no qualification for apprenticeship occupation and 
the above mentioned apprenticeship is organized at work; 

◦ under the provisions of the GD no. 508/2001 on access to compulsory 
education in Romania for children of migrant workers from EU 
Member States, the beneficiary of provisions of this normative act is the child 
who meets the requirements to be under the age of 18 and is dependent of 
migrant workers, citizen of a European Union Member State which was granted 
the right to stay in Romania, is domiciled or resident in Romania and carried out 
an activity on the Romanian territory, under an individual employment contract 
or in another legal form governed by Romanian law. 

 
 
 



 according to the Law no. 62/2011 on the social dialogue, 
Art. 3(1), persons employed by means of labour contracts and 
civil servants with a special status according to law, cooperative 
members and farmers that took up employment have the right 
to form trade unions and join them, without any restriction or 
prior authorization; 

 however, according to the same normative act, no person may 
be compelled to do or not to participate, to withdraw or not a 
trade union. 

 
 



 the Ministry of Labour, Family and Social Protection, by means of the institutions 
under its subordination or coordination, carried out information activities addressed to 
mobile workers, coming from EU Member States, regarding the rights they are entitled as 
employees at a Romanian employer; 

 the National Agency for Employment, which is the Romanian public employment 
service and the national EURES provide web pages dealing specifically with free movement of 
workers,  on a wide variety of matters, such as living and working conditions in Romania; 

◦ in this regard, the information published on the EURES national website mentions that to 
the citizens coming from European Union and EEA Member States the same treatment as 
Romanian citizens in terms of national labour market access and working conditions will 
be applied.  

 on the website of the Romanian Office for Immigration, a specialized body of central 
public administration, with legal personality, subordinated to the Ministry of Administration 
and Interior, information addressed to all citizens of EU/EEA and their family members is 
available, in respect of: entry in Romania, registration of the residence in Romania, permanent 
residence,  as well as limitations and restrictions of the right of residence. 

 

 



 the Labour Inspectorate is a specialised body of the central public administration 
subordinated to the Ministry of Labour, Family and Social Protection, which verifies, 
among others, the implementation of the labour law provisions, and can order that a 
violation should be remedied immediately or within a definite period of time. The 
refusal of the employer to take the compulsory measures imposed by the Labour 
Inspector constitutes a violation and is punishable by a fine, and employers or legal 
entities may be deleted from the National Trade Register if repeated serious violations 
of the provisions of the labour legislation are discovered; 

 the National Council for Combating Discrimination - NCCD is the 
autonomous body under parliamentary control, which activates in the field of 
discrimination. Is the guarantor of the observance and application of the principle of 
non-discrimination, in accordance with international law in force and with international 
documents to which Romania is party to; 

 the national mechanism for promoting equal opportunities is enlarged through the 
creation, within the Romanian Parliament, of the Sub-Commission for Equal 
Opportunities within the Joint Parliamentary Commission for European 
Integration; 

 the Office of the Ombudsman also has a department working on protection of the 
family, children and women.   
 
 

 



 according to the provisions of the Romanian Constitution, every person is entitled to bring a case 
before a court to defend their rights, liberties and interests; 

 under the Law No. 53/2003 - Labour Code, with subsequent modifications, any direct or indirect 
discrimination against an employee based on national affiliation, race, colour, ethnicity, shall be prohibited. 
Also, according the same normative act, is possible to seek legal redress in any litigation connected with the 
conclusion, execution or modification of individual employment contracts; 

 the GO no. 137/2000 on preventing and sanctioning all forms of discrimination, as republished, 
provides for all discrimination cases that the victim is entitled to seek damages in court proportionate to 
the harm suffered, as well as to the re-establishment of the situation prior to discrimination, or the 
termination of the situation created by the discrimination, in accordance with the law; 

 in accordance with GO no. 137/2000 provisions, discrimination against a natural person, a group 
of persons owing to their affiliation to a certain race, nationality, ethnic origin, religion, social 
category or to a deprived category, of such persons through the refusal to grant the public 
administrative and judicial services shall be a regarded as contravention, according to this 
normative act, unless the fact falls under the criminal law; 

 in Romania a special body dealing with the discrimination cases was created - the National Council for 
Combating Discrimination - an autonomous and independent body without restrictions or subject to 
the influence of other public institutions or authorities, whose purpose is to receive complaints and punish 
violations of anti-discrimination principles and provisions.  
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Four questions 

• Do national rules on seafarers pay have a 
nationality condition? 

• Do national rules on seafarers pay have a a 
residence condition? 

• Do national rules discriminate on grounds of 
nationality/residence in respect of working 
conditions? 

• Are there any reported cases? 
Basic answer is NO 



  Do national 
rules on 

seafarers pay 
have 

nationality 
condition? 

Do national 
rules on 

seafarers pay 
have a 

residence 
condition? 

Do national 
rules 

discriminate on 
grounds of 

nationality in 
respect of 
working 

conditions? 

Are there 
any 

reported 
cases? 

Austria No No No None 
mentioned 

Belgium No No No None 
mentioned 

Bulgaria No No No No 

Cyprus No No No None 

Czech 
Republic 

No No No No 

Denmark No No No Xx 

Estonia No No No None 
mentioned 

Finland No No No No 

France No No No No 

Germany No No No Yes 

Greece Yes No Yes None 
mentioned 

Hungary No No No None 
mentioned 

Ireland No No No Yes 

Italy No No No Yes 

Latvia No No No None 
mentioned 

Lithuania No No No None 

Luxemburg No no no No 

Malta No No No None 
mentioned 

The 
Netherlands 

No (except 
captains) 

no No Yes 

Poland No No No No 

Portugal No No No None 
mentioned 

Romania No no no No 

Slovakia Yes No Yes No 

Slovenia No no no None 
mentioned 

Spain No No No No 

Sweden No No No Yes 

UK No [yes] No Yes 



Context 

• Some MS provide seafarers to vessels of other 
MS (eg Latvia, Lithuania).  

• Other countries are net recipients of foreign 
seafarers.  
– Malta’s seafarer certification unit has issued circa 

42,000 flag state endorsements; Malta has only 
119 certified seafarers (85 officers; 34 ratings). 

• Some states are landlocked – but still have 
legislation 



Qu. 1 Do national rules on seafarers 
pay have a nationality condition? 



General position 

• Majority of Member States the answer is no 

• Much as a result of changes to legislation 
prompted by EU law  

• Most recent changes have been to UK law 
which, until August 2011, allowed 
discrimination on the grounds of nationality 



BUT….. 

• Ships over 1,500 GRT registered under the Greek 
flag are deemed foreign capital. Instruments of 
registration may provide for derogations from 
national law including collective agreements in 
respect of foreign seafarers 

• Discrimination in the Netherlands in respect of 
captain’s pay 

• Discrimination in Slovakia – foreign nationals 
covered by labour contract and not labour code 



Position of TCNs 

• Clear policy decision of a number of states to 
allow pay discrimination against non-EU 
nationals (eg The Netherlands, Italy and the 
UK) 

• Cf other MS (eg Sweden) which apply the 
general equal treatment principle even to 
TCNs. 



Qu. 2 Do national rules on seafarers’ 
pay have a residence condition? 



General position 

• For most MS the position is no 
• More complicated in UK: The relevant 

Regulations apply the principle of equality in Part 
V (work) of the Equality Act 2010 to three 
situations or scenarios: 
– UK ships/hovercraft wholly or partly in UK waters 

adjacent to GB. 
– EEA ships/hovercraft but only when they are in UK 

waters adjacent to GB 
– UK ships/hovercraft wholly outside GB waters 

 



Qu. 3 Do national rules discriminate 
on grounds of nationality/residence 

in respect of working conditions? 



General position 

• Generally no 

• But 
– Some evidence of indirect discrimination (eg 

Sweden and travelling to home benefits) 

– Lithuania: direct discrimination in respect of trade 
union membership of seamen’s union (but not in 
respect of general trade union membership) 

 

 



Qu. 4 Any relevant case law 

• little or no case law which is of 
direct relevance 



Questions not asked by the 
Commission but frequently 

discussed 



Discrimination against sea 
captains 



Influence of EU law 

• Number of MS recently amended their 
legislation to bring it into line with CJEU case 
law (eg Germany, Belgium, Italy) 

• Denmark also recently amended its law but 
retains the possibility in exceptional 
circumstances to retain Danish captain  



But indirect discrimination remains 

• Language requirements (eg Czech republic, 
France, Greece, Ireland (particularly 
demanding) and Lithuania) 

• Knowledge of national maritime law (France, 
Czech Republic and Poland) 

 



Discrimination against seafarers 



Similar pattern 

• Generally direct discrimination removed 
– BUT quota systems (Bulgaria and Italy) 

• But indirect discrimination 
– Requirements as to language remain (eg France, 

Lithuania, Bulgaria, Greece) 

– Lithuania imposes a residence requirement 

– Registration requirements (Belgium prioritises 
those with Belgian diplomas) 

 



Other matters raised 



Other discriminatory rules 

• Greece  
–  per capita levy imposed on ships flying the flag of 

third countries operating cruises to and from 
Greek ports. 

– Amount of levy reduced by 20% if the number of 
Greek (but not EEA) seamen higher than 1% of 
toal crew. 



Factual matters 

• Slovenia: main shipping company operates 20 
vessels on flags of convenience ships out of 
Liberia 

• Ireland 
– Evidence of Eastern Europeans and TCNs being 

employed illegally on Irish vessels 

– Reflagging of vessels in Cyprus by Irish Ferries 

– No ferry company is flagged in Ireland 

 



Particular issues for sending countries 

• Lithuania: their seafarers working on EEA ships 
report discrimination in fact on grounds of pay 

• Latvia:  
– very small fleet of Latvian flagged vessels but 12,000 

registered Latvian seafarers, about 3,000 employed on 
Norwegian ships of whom only 20 benefitted from 
equal treatment under the national register 

– Majority on international register and after 2004 an 
agreement was made between Latvia and Norway 
that these seafarers be covered by Latvian social 
security 

 



Comparator 

• UK 
– Complexity of employment relationships; different 

seafarers employed by different legal entities 
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Presentator
Presentatienotities
Self-employment has developed in recent years in two directions.It is used by a flexible pool of qualified workers with high professional standards, most often active in sectors requiring a high level of expertise and craftsmanship. This type of self-employed persons acts as an individual entrepreneur and is well paid. In financial and economic terms these self-employed are depending on customers and clients but they act with own autonomy to organise work and to settle the contract for the services performed. They work on their own account.Self-employment as a means to evade statutory labour provisions and obligations (and workers rights laid down in collective agreements). It is thus a method to reduce costs in traditional labour intensive industries (as is subcontracting and outsourcing). The workers concerned stay economically dependent and their work is often unskilled, repetitive and casualised. This bogus type of self-employment leads to circumvention of social protection and exclusion from basic workers rights, normally guaranteed by labour law. The creation of an open market that offers free provision of services, functioning in a situation with Member States having different and divergent regulatory frames for an employment contract and for a contract for (the provision of) services, has made it possible to promote self-employed as service providers. 



November 2011  Jan Cremers - AIAS 

Starting point: equal treatment 

 Normally this means equal treatment at 
the workplace where the work is 
pursued 

 How to apply this principle in a 
globalised sector, with mobile 
workplaces, shifting from one territory 
to another or to extraterritorial places 



November 2011  Jan Cremers - AIAS 

Solution in 883/2004 

Art 11.4 Flag of the Member State is 
 determinant factor 

 
 Exception: country of the employer and 

country of residence (other than the MS 
of the flag) are identical 
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GRID: Aspects of equal treatment 

  

 
Social 
security 
 

Working 
conditions 
(incl wages) 
 

Applicable 
labour law and 
contract law 
 

Visa, 
permits 
 

National  

 
  

 
  

 
  

 
  

 

EU 
citizens 
 

  

 
  

 
  

 
  

 

Third 
country 
nationals 
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Practical application 

  

 Shore 
leave 
 

Working 
hours 
 

Recognition of 
qualification 
and skills 
 

Sickness 
pay 
 

National  

 
  

 
  

 
  

 
  

 

EU 
citizens 
 

  

 
  

 
  

 
  

 

Third 
country 
nationals 
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Building blocks for decent work 

 Collective bargaining 
 Industry-wide provisions 
 International framework 
 ILO Standards 
 Enforcement and compliance is in the 

interest of both sides of the industry 
 Quality based competition  
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Information collated by the European 
Transport Workers’ Federation 

EU countries with discriminatory law/practices 
 Cyprus/Germany – discrimination against Polish seafarers on 

national vessels – pay and working conditions 

 Denmark – discrimination against EU seafarers – pay, work 
conditions and union representation? 

 
 Complaint filed with EU Commission - law amended accordingly  

 France – discrimination between French and Romanians  
 French language issue for Romanians 



 Italy – vessels on the Italian International Register  
 
 Law 30/998, Art 3.1 – allows discrimination on pay against EU seafarers – 

but does not happen in practice 
 
 

 Ireland – discrimination against Eastern European seafarers on pay 
and working conditions 

   
 

 Lithuanian Seaman’s Union – (no discrimination in Lithuania) but 
some seafarers reported discrimination on other EU flag vessels e.g. paid 
less than f/s nationals, not covered by social security and miss out on tax 
advantages 
 



 Netherlands – discrimination prohibited by law and most collective 
agreements provide for equality on wages – although in practice some 
agencies still discriminate against non-Dutch seafarers (information 
provided by Nautilus International) 

 
 UK – seafarers who applied for or were engaged for employment 

outside GB; 
 
  Section 9 Race Relations Act 1976 – pay 
 
  Complaint to EU Commission – Nautilus/RMT 
 
  Since 1st August 2011 – Equality Act 2010 



No discrimination reported in following 
countries/national vessels 

 Bulgaria 
 Estonia 
 Greece 
 Latvia 
 Lithuania 
 Spain 
 Sweden 
 
   



UK Implementation 
 Equality Act 2010 
 
 Equality Act 2010 (Work on Ships and Hovercraft) Regulations 2011 applies in 

three scenarios:- 
 
 (A)   UK Ships/hovercraft wholly or partly in UK waters adjacent to  GB; 
 
 (B)   EEA ships/hovercraft but only during the periods they are in UK waters 

adjacent to GB; 
 
 (C)  UK ships/hovercraft wholly outside GB waters. 
 
 Prohibits discriminatory pay practices against EEA and Designated State 

nationals (and third country nationals recruited in GB in scenario (A) only) 



UK -issues for seafarers in accessing 
protection of the Equality Act 2010 

 EEA vessels – only when in UK waters (scenario (B)) and employment 
to be located within GB or retain a sufficiently close link with GB 

 
 UK vessels wholly outside GB – same employment link required 
 
 Act does not apply to seafarers on non-EEA vessels – even if seafarer 

is based in the UK and working in UK territorial waters 
 
 Comparators – other employee working for same employer or 

associate employer (section 79) 
 (a) at the same establishment or 
 (b) at different establishments but subject common terms apply 
 
 National Minimum Wage Act 1998 – section 40 requires ordinary 

residence and some work to be carried out in the UK  
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Regional Seminar of the 
FMOW Network 

’Hungarian and Romanian 
Experiences’ 

 April 27/28, 2011  
Szeged (HU) 



The aim of the seminar  
 to exchange the information on legal practice on free 

movement of union citizens in the contemporary 
labour market in adjacent states  
 4 lectures,  
 3 roundtables and discussions  
 attended by 120 participants (public officials at central and 

regional level involved in labour, immigration, public 
education and public health issues, equivalency authorities, 
chamber of engineers, health workers, trade union, 
academics from Hungary and Romania, embassy of 
Romania, Turkey, law students, PhD students, law 
practitioners) 

 publication in Föld-rész (International and European Public 
Law Review issued by L’Harmattan) was available for all 
participants on the seminar  



Conclusions – functional and sectoral   

• The migration flow of Union workers has been 
limited into both states.  
• migrant workers have appeared at upper and lower 

level of the dualistic labour market in Hungary (in 
greater extent in semi-or not qualified jobs) 

• presence of qualified and highly qualified workers 
from the EU 15 Member States can be detected in 
Romania (“managers’ migration).  

• the frictions can be detected only in the Hungarian 
labour market. 

 



Conclusions 
 The outflow of migration to EU25 (rather to EU15) is 

significant, in particular from Romania.  
 workers are less informed on their rights and obligations, 

there have been numerous complaints for exploitation, 
defenceless and illegal actions committed against them in 
academic research and in press 

 the private labour force agencies and networks operate out 
of the EURES providing less guarantee 

 the public awareness, consular assistance, trade union 
advocacy and labour inspectors’ checking would be 
upgraded soon preventing human trafficking, exploitation, 
illegal employment and harsh violation of labour laws in 
destination and source states  



Conclusions  

• The economic recession after 2008 has 
manifold impacts on employment:  
• the number of persons, working in the informal 

economy (grey zone, illegal work) has grown 
• the size of remittances has decreased – this caused 

a significant loss in the Romanian GDP 
• the Labour Force Survey (2010-2011) proves a 

little growth of returnees to Hungary 
 



Conclusions  
• The recognition of qualifications, occupation is 

relatively clearly transposed from Directives and 
regulated in both countries but the practical effects 
are different.  
• the Romanian administration is better centralised, the 

number of disputed cases is minimal 
• the Hungarian decentralisation (e.g. the recognition of 

basic, medium, professional, tercier education certificates, 
diplomas is shared among at least 20 authorities and 
chambers) means alone more and more difficulties in 
interpretation, implementation of provisions 

• decentralisation would provide more autonomy among these 
professional branches and specificities 

• the government has failed to institutionalize a regular co-ordination 
among these responsible organs.  

 



Conclusions  

 The Union citizen workers’ labour experiences 
and language requirements are neither clearly 
regulated, nor implemented in a unified way in 
these states.  
 it raises more questions in Hungary than in 

Romania because the role of the private sector in 
the employment of non-nationals is higher,  

 the autonomy of private companies is accepted  



Conclusions  
 The impact of the ECJ cases  

 can be detected in legislation and hardly in daily 
references on decisions of the public 
administration 

 there are certain efforts to distribute the text of 
main cases of the ECJ among the administrators.  

• The clandestine cases of abuse or violation of 
rights of Union citizen workers would be high 
due to low level of labour inspectors in both 
states (latency)  
• the capacity of labour inspectors must be upgraded  

 



Conclusions 
• The e/migration of health care workers becomes 

inevitable from this region to EU15.  
• the main push factors were discussed in health care sector 

(eternal management reforms, de/centralisation of health 
care responsibility, missing financial cover, economic 
recession, unbearable salary, not respecting the Directive 
on working time, corruption as para-solvency to the staff 
from the patients, limited rights to strike, non-democratic 
operation and unhealthy working conditions, missing health 
checks for workers, dangerous medical instruments…) 

• no circular migration or labour immigration from non-EU 
states in this sector 

• the rate of returnees is hardly observed 
 



Conclusions 

• The preferences and rights based on the EEC-Ankara 
Agreement and Decision.1/80 of the Association 
Council have not been transposed to the labour and 
migration rules 
• the Turkish workers are invisible in the Hungarian law (by 

statistics their number is 300-350 workers yearly)  
• in Romania as well 
• no conflicts because Turkish labourers are mainly self-

employed persons and entrepreneurs in this region 
 



Conclusions 

 the fast transposition of EU law (mainly 
Directives) on free movement of workers into 
the Romanian and the Hungarian law means a 
rather formal integration (adaptation) in 
legislation  
 because the substance of regulation, the 

environment of the labour market, and the 
employment and economic needs are different 

 the formal legal transposition and labour migration 
in fact can be considered as instruments of 
modernisation.  
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ESTONIAN - FINNISH REGIONAL SEMINAR ON 
FREE MOVEMENT OF WORKERS 

Tallinn 16.9.2011 



pvm LAITOS/YKSIKKÖ HALUTESSA 

-The volume of the movement of labour between Estonia 
and Finland is significant. Estonians constitute the largest 
group of EU citizens working at the Finnish labour market 
and Finland is the most common target country for 
Estonians working abroad.  
 
-Free movement is seen as to have remarkable benefits for 
both the states and the individuals concerned.  
 
-However, this phenomenon is not unproblematic: a 
relatively large share of Estonians working in Finland is in 
a marginal labour market position as posted, self-
employed, or frontier workers. This causes problems to 
the individuals concerned and is seen as to have harmful 
effects on the structure and functioning of the Finnish 
labour market.  



pvm LAITOS/YKSIKKÖ HALUTESSA 

-With certain exceptions, the national legislation 
of the countries concerned on freedom of 
movement and the position of EU workers does 
not seem to raise major problems.  
 
-However, the administrative and judicial 
practices are not always fully in line with the 
legislation.  
 



pvm LAITOS/YKSIKKÖ HALUTESSA 

Specific issues: 
 
 -recognition of qualifications: The system 
 for recognition seems to function well. The 
 recognized qualifications do not necessarily 
 open doors to the labour market, though.  
 
 -co-ordination of social security: Particular 
 problems relate to the position of posted, 
 frontier, and self-employed workers. 
   
        
 
  



pvm LAITOS/YKSIKKÖ HALUTESSA 

 -The position of job-seekers: The national 
 laws define neither for how long a job-
 seeker is permitted to stay in the country 
 without registering her right of residence nor 
 the criteria for assessing whether the 
 individual may be regarded to be  a genuine 
 job-seeker. It is not clear which of the 
 national benefits seek to promote access to 
 the labour market and should therefore be 
 granted to EU job-seekers.  



pvm LAITOS/YKSIKKÖ HALUTESSA 

 -The treatment of family members: The 
 issue of reverse discrimination has not raised 
 debate in either of the countries, although the 
 naltionl legislation of both of them is more 
 favourable to family members of EU citizens 
 compared with the others.   
  
 -Seafarers: The legislation and collective 
 bargaining agreements of both states apply 
 without discrimination to all workers working 
 in vessels flying under their flag. Despite 
 this, discrimination occurs in practice. There 
 seems to exist a ‘glass ceiling’.     
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Study Grants in the EU 
A free movement of workers perspective 



1. Current state of the law 

Three major positions 
The student-(Union)worker 

 
The child of the Union worker 

 
The family member of the Union worker 



1.2 The student-worker 

Full equal treatment → study grants, export 
thereof. 

Lair 
Matteucci 

Ex-workers 
Link vs no link with prior employment 

No prior minimum period of employment (Lair) 
No residency requirement? (Meeusen) 

What about frontier workers? 



1.3 Child of the Union worker 

Two options: 
Article 10 of Reg. 492/2011 (Casagrande, Di 

Leo) 
Requires residency in host Member State 

(Teixeira). 
Age, dependency, subsequent worker-status of 

parents irrelevant (Gaal).  
Article 7 (2) of Reg. 492/2011 (Bernini) 

Requires dependency, retention of worker-
status? (Bernini, Fahmi) 

Why useful? → Frontier-workers (Bernini, 
Meeusen). 



1.4 Family Member of Union 
worker 

Two options: 
Article 24 of Dir. 2004/38. 

Requires residency 
Requires 'family member' status under 

Directive 
Not useful for child! 

Article 7 (2) → frontier-worker. 



2.1 The Big Issue 
Case C-542/07, Commission v Netherlands. 

Dutch law on study grants: Wet 
Studiefinanciering 2000. 

Dutch nationals ipso facto elligible; equal 
treatment for EU nationals. 

Change of law in 2007: export of study grants.  
Article 2.14 (2)(c): 3 out of 6 rule for export. 
Some mitigation: Beleidsregel Uitzonderings 

Verblijfsvereiste. 
Challenge by the Commission on basis Art. 45 

TFEU / 7 (2) of Reg. 1612/68. 
Dutch defence: genuine link. 



2.2 Three grounds of 
challenge 

1. Resident Union workers and their families 
Grounds: Article 7 (2) / Article 10 Reg. 492/2011. 
Amounts to durational residency requirement for 

social advantage 
Court usually not impressed. 
Directive 2004/38 24 (2) a contrario 



2.2 The Frontier-worker 

2. Frontier workers and their families 
Grounds: Article 7 (2) Reg. 492/2011. 
Similar reasoning as previously applies (Meints, 

Meeusen). 
However: Geven/Hartmann (Hendrix). 
Inconsistent? 



2.3 The 'pure' student 

Dutch national 
Other EU nationals unlikely: Förster. 

3 out of 6 rule → liable to put Dutch national at a 
disadvantage (Morgan and Bucher). 

Grounds for justification: genuine link 
Proportional? 

Inconsistent 
Too general and exclusive? 

Stewart. 



3.1 Member States case 
studies 

General trends: Export based on minimum residency period 

Varies: Five full years in Austria to 2 out of 10 in 
Denmark. 

Implementation of Directive 2004/38 

Problematic: Child of Union worker. 

Finland, Hungary, Ireland,Luxembourg, Poland,Slovenia, 
Sweden, possibly the Netherlands. 

Denmark  
Worker-student position 

France, Germany, possibly Slovenia 

Some definitely unlawful criteria 

Austria, Flanders (→ diploma requirements). 

(Directly discriminatory) residency (permit) requirements 

Hungary, Estonia, Latvia, Slovenia 



3.2 Member State case 
studies (1) 

UK: Complicated (devolved) system 
Study grants: England Education (Student Support) 

Regulations 2009 
Belong to categories specified to receive equal treatment (in 

principle ok). 
Ordinary residency in England 

Exception: EEA frontier workers  
However: definition only applicable for Union worker 

residing outside the UK. 
Therefore: EU worker + family members residing in 

Scotland excluded. Unlawful: Walloon case. 
Residence 3 out of 5 years in EEA/Swiss territory? 

Honestly not sure what this supposed to achieve → 
Genuine link with the EU/EEA? 

 



3.3 Member State case 
studies 

Luxembourg 
Loi de l'aide financière: Implements Directive 

2004/38. 
However: 

Residency requirement in Luxembourg (for non 
Luxembourgers only). 

Unlawful: Meeusen 
Child Union worker → definition Direcitve 

2004/38 
Teixeira, Ibrahim. 
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Cristina MOISE 
Executive Agency for Higher Education, Research,  
Development and Innovation Funding (UEFISCDI)  
Department for Higher Education Funding 

 



*was established in 2006, in the framework of the Bologna Process, 
mainly dealing with the topic of portability of grants and loans 
 

*the network has currently 24 members 
*Countries: Austria, Belgium (Fl) (Fr), Croatia, Czech Republic, 

Denmark, England, Finland, France, Georgia, Germany, Ireland, 
Lithuania, Luxembourg, Montenegro, The Netherlands, Norway, 
Poland, Romania, Scotland, Slovenia, Spain, and Sweden. 

*Organizations: European Students’ Union (ESU), EU (DG EAC) 
 

*exchange of best-practice experiences and information on student 
support systems, promotion and further development of portability 
and attracting Bologna states as new network members 

*



*To promote the portability of grants and loans in order to facilitate 
greater mobility of students across the European Higher Education Area 

*To support the related objectives of achieving more balanced flows of 
incoming and outgoing students across the European Higher Education 
Area and an improved participation rate from diverse student groups 

*To offer practical solutions for member countries in implementing 
schemes of portable student support 

*To share information on developments in relation to the portability of 
student grants and loans in order to ensure balanced and sustainable 
mechanisms to support the mobility of students 

*To raise issues of common concern in relation to the portability of student 
supports 

*



*Student support is a sensitive issue for many of the 
countries currently members of the network – it has to do 
more with money, and the money is a particular issue for 
each country 

*The student support schemes are related to different 
policy makers  

*Student support has to be seen as a tool to reach 
different goals  

 ⇒ if you want to open-up to portability you have to be 
prepared to pay the costs 

*



*

Particular case 



*

The education in the Romanian higher education system is free of 
charge in the limit of the study places allocated each year by the 
Government, for each of the three cycles. 

The Romanian higher education system includes: 

*57 recognized public higher education institutions  

*61 private higher education institutions  
(35 accredited, 21 temporarily authorized, 5 temporarily 
authorized for postgraduate studies only) 

The study places, with tuitions fees covered by the State budget, are 
allocated only to the State universities. In addition to these places, these 
universities can offer to the students the possibility to study upon paying 
the tuition fees.  

In the private higher education institutions all students are expected to pay 
tuition fees. 



*

Students enrolled in the 
Romanian HE system 

Bachelor and 
Master Degree 

Bachelor Degree Master Degree 

Total number of students 549 810 426 435 123 375 

Students with tuition fees covered 
by the State Budget 

275 406 50,1% 209 099 49,0% 66 307 53,7% 

Students with  tuitionfees covered 
by their own sources 

274 404 49,9% 217 336 51,0% 57 068 46,3% 

In addition, the higher education institutions have the right to grant at least one place 
for free of tuition charge to the graduates with a Baccalaureate diploma  coming from 
foster care.  

Candidates coming from environments with high socio-economic risk or socially 
marginalized (Rroma people, high school graduates from rural environment or cities 
with less than 10,000 inhabitants) may benefit from a number of guaranteed free waive 
places in public higher institutions. 

Academic year 2010-2011 



*For the academic year 2010-2011, from the funds allocated 
from the State Budget for education (overseen by the Ministry 
of Education, Research, Youth and Sport): 
*1,3% is assigned for the urban transportation of students; 
*  9,66% is reserved for different types of scholarships which are 

granted by public  universities to a particular number of students   
*  5,75% is reserved for sustaining the accommodation of students. 

The rest of funds represent the core funding of the teaching 
process. 

*The number of scholarships and types of scholarships (i.e. merit, 
excellence, social) are awarded by the public universities 
according to their own regulations as agreed and set by the 
university senate. 

*



*

The new Law of Education stipulates that students coming from 
low income families can benefit from study loans, guaranteed by 
the State, that will cover study taxes and the costs of life during 
the period of study. 

 

The Law stipulates also that  graduates who will practice their 
profession for a minimum of 5 years in rural environment,  will 
be exempt from the payment of 75% of the loan, the respective 
amount being taken over by the state, in the maximum amount 
of 5000 lei.  



The public body appointed to manage the study loans is the 
Agency for Loans and Scholarship Grants  

*proposes appropriate regulations in order to grant credits (Law 
of Education no 1/2011, Chapter X, Section 2, Article 204, align (3)) 

*elaborates and proposes for approval to the Government, 
through Ministry of Education, Research, Youth and Sports, the 
methodological requirements for raising the loan funds, the 
methodology for granting loans (such as the maximum 
quantum, the approval conditions and the corresponding 
reimbursement conditions of a loan) and the management of 
the loan system for the students (Government Decision (HG) number 
1402/2009, article 3, align j) and k)).    

*
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