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Declaration of 9 May 

1950 
 «Europe will not be made all at once, or 

according to a single plan. It will be 
built through concrete achievements 

which first create a de facto 
solidarity.» 

 
French foreign minister Robert Schuman 



Introduction 
 
New problems as consequences of the present 

economic crisis: 
 rising unemployment 
 new pressures to the European social cohesion  
 temptations of economic nationalism 

 
Old problems: 
 ageing population 
 rising global competition 
 



Introduction 

 
 Europe needs to go back to its core values  
  
 Such is the case of the free movement of workers 

 
 Full use of our labour potential in order to face both 

«new» and «old» problems 
 
 

 



I. Free Movement of Workers 

 Historical background 
 

 Relevant primary and secondary EU 
legislation 
– Article 45 TFEU (ex-article 39 EC) 
– Regulation 1612/68 
 

 Examples of case-law developments  



Historical Background 

 Of the six original Member States, only two – Belgium and Italy – 
were in favour of the free movement of workers 
 
 The other four countries (Germany, France, Luxembourg and the 
Netherlands) in favor of only the three other freedoms of 
movement (goods, capital and services)  
 
 Agreement was reached inter alia in order to ensure the political 
stability in Italy 



Regulation 

 The principle of the free movement of workers is 
enshrined in article 45 TFEU 
 

 “1.Freedom of movement for workers shall be 
secured within the Community.  
 

 2. Such freedom of movement shall entail the 
abolition of any discrimination based on nationality 
between workers of the Member States as regards 
employment, remuneration and other conditions of 
work and employment. […]” 



Regulation (EEC) No 1612/68  

 This was merely a regulation concerning the 
economically active persons  
 

 Inter alia, the concept of migrating worker 
itself and the kind of activity which would 
entitle him to equal treatment in a host 
Member state were not precisely defined  

 
 Most of these gaps were filled through the 

case by case work of the ECJ  



Case-law of the ECJ 

 
Famous quote by Charles Evans Hughes, 

former Chief justice of the US 
Supreme Court 

 
«We live under a Constitution, but the 

Constitution is what judges say it is»  



Definition of « Worker » 

 The Hoekstra Case (75/63) 
    
    community meaning 

 
 The Levin Case (53/81) 
 
 the concepts of «worker» and «activity as an employed person» may 

not be interpreted restrictively   
 

 The Lawrie-Brum Case (66/85) 
    
 a person who «for a certain period of time performs services for and 

under the direction of another person in return for which he receives 
remuneration»  



Concept of «remuneration» 

 
 The Kepf case (139/85)  
 
     limited income does not prevent a person from being 

considered a worker 
 
 
 The Steymann case (196/87), confirmed in Trojani (C-

456/02)  
     
    benefits in kind are also considered remuneration in so 

far as these benefits may be regarded as the indirect 
quid pro quo for genuine and effective work 

 



Effective and genuine activity 

 In Levin or, more recently, in 2003, in Ninni-
Orasche (C-413/01):  
 

 a person must pursue an activity of economic value 
which is effective and genuine, excluding activities 
on such a small scale as to be regarded as purely 
marginal and accessory.  

 
 the short duration of the employment, the limited 

working hours or a low productivity are irrelevant in 
the interest of defining the concept of worker. 

 



II. European Citizenship  

 distinct concept, first introduced by the 1992 
Maastricht Treaty  
 

 article 20 TFEU (EU citizenship) and article 21 TFEU 
(right to free movement) 
 

 European citizenship is supplementary to national 
citizenship and affords rights such as  
– the right to free movement,  
– the right to vote in European elections, and  
– the right to consular protection from other EU states' 

embassies  



Directive 2004/38 
Citizenship Directive 

 conditions in which Union citizens and 
their families exercise their right to 
move and reside freely within the 
Member States and  
 

 the restrictions on the aforementioned 
rights on grounds of public policy, 
public security or public health  



Citizenship Directive 

 Beneficiaries: 
 

 all Union citizens who move to or 
reside in a Member State other than 
that of which they are a national, and 

  
 their family members who accompany 

or join them  



Citizenship Directive 

   The essential free movement and residence 
rights  

 
 the right to move and right of residence for 

up to three months  
 

 right of residence for more than three 
months 

 
 right of permanent residence 



Citizenship Directive 

 
 overall transposition of this directive is 

rather disappointing 
 

 
 however it is an important step forward 

since it has codified and simplified a whole 
raft of existing secondary legislation and 
case-law in this field 



EU Citizenship - Case Law 

 The Grzelczyk case (C-184/99), 20th 
of September 2001  
 
 «Union citizenship is destined to be 
the fundamental status of nationals of 

the Member States» 



EU Citizenship - Case Law 

 The Rottmann case (C-135/08)  
 

 Austrian national by birth naturalized as German 
 
 

 lost his Austrian citizenship in the process of naturalization 
 
 

 possible withdrawal of this later citizenship would have rendered him stateless 
 
 

 not a purely internal situation because Dr. Rottmann faced not only the risk of losing his 
newly acquired German citizenship but also his EU citizenship   
 
 

 the EU citizenship protected Dr. Rottmann from becoming stateless  
 



EU Citizenship - Case Law 

 «Effet direct» - The Baumbast case  
 (C-413/99) 
 
 before Baumbast, it was assumed that non-

economically active citizens had no rights to 
residence deriving directly from the EU Treaty, but 
only from directives created under the Treaty 
 

 in Baumbast the ECJ held that [article 21 TFEU]  
confers a directly effective right upon citizens to 
reside in another Member State 
 



EU Citizenship - Case Law 

 Reverse-discrimination cases 
 
 cases whereby member states may treat their own 

nationals worse than nationals of other member 
states by invoking a «purely internal situation» in 
which European law does not apply 

 
 the reverse – discrimination would be caused by 

the lack of any factor linking these situations with 
the situations governed by Union law 

  



EU Citizenship - Case Law 

 The Metock case (C-127/08) 
 

 Family – member of EU citizens who are nationals 
of non-member countries can acquire the right of 
residence in the host Member where the EU citizen 
resides provided that the said EU citizen can be a 
beneficiary of the Citizenship directive i.e. he has 
exercised previously the right of free movement. 



EU Citizenship - Case Law 

 The McCarthy case (C-434/09)  
 

 The ECJ approved the refusal by the competent 
British authorities to grant a right of residence to 
the third-country national family member of a EU 
citizen who has never exercised his right of free 
movement. 



Conclusion 

 
 the EU citizenship remains an incomplete citizenship 

since the system provided for in the Citizenship 
directive clearly favours the well-off over those 
having more limited means  
 

 while the well-off enjoy the full protection of the 
European citizenship with regard to their right to 
move freely within the European Union, the others 
can be perceived as potential burdens on public 
funds and, ultimately, as unwelcome intruders 
 

 



Conclusion 

 
 If the European citizenship is yet to reach a 

more mature stage and further 
developments are certainly to be expected, 
it remains, at present, a worthy initiative 

towards the facilitation of the free 
movement of workers 



Conclusion 

 
 As its history of over 60 years shows, the European 

Union was indeed «not made at once, or according 
to a single plan» 

 
However, through its work of individual «concrete 

achievements» the ECJ played and continues to 
play an important role in the European 

development as it was envisioned already in 1950 
by Robert Schuman 



Discussion 


