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Why launch, in 2010, a new online publication on free movement of workers? 
This fundamental freedom has existed since the foundation of the European 
Community. Half a century later, is there still room for academic debate? As pro-
fessor Mario Monti stated in his report to the President of the European Com-
mission earlier this year, “free movement of workers is a success from a legal 
point of view”, but “a number of legal and administrative barriers still remain”. 
Tackling these obstacles to free movement is not a minor task. 

To draw the picture through a metaphor, we could apply the famous econom-
ics law of diminishing marginal returns, or increasing relative cost. Back in 1957, 
the Treaties introduced the fundamental right for workers to move freely within 
the European Community. This initial “input” yielded a proportionally enormous 
“output”: a first stride towards European integration; the first inclusion of citizens 
in what was then a globally economic project. Then the principle was elaborated 
through secondary law Regulation (EEC) No 1612/68. In the 1970’s the coordination 
of social security systems was further developed, ensuring migrant workers would 
not be put at a disadvantage when exercising their right to free movement. Then 
Directive 2004/38/EC brought clarity to residence issues. And earlier this year new 
regulations (EC) N° 883/2004 and N° 987/2009 modernising social security coordina-
tion entered into force. The case-law of the Court of Justice of the European Union has 
itself fed into the process. 

Despite the progress that has been made, there is still a great deal of work to do. A 
recent report on the application of the Directive 2004/38/EC showed that its trans-
position was disappointing. The European Year of Workers’ Mobility in 2006 led to the 
conclusion that, in addition to the legal and administrative obstacles on which recent 
efforts had generally focused (e.g. recognition of professional qualifications and porta-
bility of supplementary pension rights), other factors influence trans-national mobility. 
These include housing issues, language, the employment of spouses and partners, return 
mechanisms, historical ‘barriers’ and the recognition of mobility experience, particularly 
within SMEs. 

This is no time to rest on our laurels. Going back to our law on increasing relative cost, fur-
ther steps forward will certainly prove to be proportionally harder to achieve. As professor 
Monti underlines, the outstanding obstacles are the hardest to overcome. 

So, yes, there is room for academic debate. There is room for further progress to make free 
movement a concrete reality, to develop understanding and support to this essential free-
dom. Yes, there is still a need to reinforce free movement of workers as the human face of 
the European Union. There is a need for creative thinking and new ideas. We hope that, in 
the coming years, FMW on-line journal will develop academic interest and stimulate debate 
on this area of EU law.   

FOREWORD
The floor is open

By Jackie Morin, DG Employment, Social Affairs and Equal Opportunities

Head of Unit, coordination of social security systems and free movement of workers
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Introduction1.	

The recognition of professional qualifications cur-
rently seems to be one of the most difficult issues in 
the field of freedom movement of workers (and in the 
field of freedom of establishment). In recent years, 
the European Commission has initiated numerous 
infringement proceedings against Member States 
due to non-compliance with EU legislation on rec-
ognition of professional qualifications.1 The Member 
States in particular all failed to meet the deadline for 
the transposition of Directive 2005/36/EC of the Euro-
pean Parliament and of the Council of 7 September 
2005 on the recognition of professional qualifica-
tions (Directive 2005/36/EC).2 The difficulties regard-
ing the recognition of professional qualifications also 
were identified as a ‘second major obstacle standing 
in the way of enhanced cross-border labour mobil-
ity’ in the ‘Monti-report’ on a ‘New Strategy for the 
Single Market’ of May 2010.3 In addition, it is apparent  

*	 All views expressed in this paper are strictly personal and do not reflect 
the position of the author’s current employer.

1( )	 See http://ec.europa.eu/internal_market/qualifications/
infringements_en.htm

2( )	 Commission staff working document on the transposition and 
implementation of the Professional Qualifications Directive, 22 
October 2010, http://ec.europa.eu/internal_market/qualifications/
docs/evaluation/staff-working-doc_en.pdf, p. 6

3( )	 See http://ec.europa.eu/bepa/pdf/monti_report_final_10_05_2010_
en.pdf, p. 58.

from recent reports by the SOLVIT-network4 and the 
EU advice service ‘Your Europe Advice’5 that the rec-
ognition of professional qualifications is one of the 
major areas of concern for EU citizens who wish to 
work in another Member State.

As a consequence, the European Commission 
has initiated an evaluation of Directive 2005/36/
EC, which currently is the main instrument in EU 
legislation for overcoming obstacles for the cross-
border mobility of EU citizens resulting from dif-
ferent qualifications requirements in the Member 
States. The Directive has simplified and consolidated  
15 previous directives and contains detailed pro-
visions on the mutual recognition of professional 
qualifications of EU citizens in the field of regu-
lated professions.6 A final evaluation report will be 

4( )	 SOLVIT 2009 report, http://ec.europa.eu/solvit/site/docs/solvit_2009_
report_en.pdf, pp. 8, 10-11.

5( )	 The mobility of professionals in practice, A report by the Citizens 
Signpost Service (CSS) on the recognition of professional 
qualifications, 26 February 2010, http://ec.europa.eu/citizensrights/
front_end/docs/css_report_on_prq_220310.pdf, section 2.1.

6( )	 See the definition for ‘regulated profession’ in Art. 3.1 lit. a of Directive 
2005/36/EC (‘…a professional activity or group of professional 
activities, access to which, the pursuit of which, or one of the modes 
of pursuit of which is subject, directly or indirectly, by virtue of 
legislative, regulatory or administrative provisions to the possession 
of specific professional qualifications; in particular, the use of a 
professional title limited by legislative, regulatory or administrative 
provisions to holders of a given professional qualification shall 
constitute a mode of pursuit…’).

This paper aims to contribute to the discussion about possible changes in the regulatory 
framework for the recognition of professional qualifications in the EU by providing a brief 
overview on the case law of the European Court of Justice regarding the compliance of 
qualification requirements with the freedom of movement of workers. In addition, some 
open questions regarding the relationship between freedom of movement and the rec-
ognition of professional qualifications, which in the author’s view should be subject of 
further research and discussion, are addressed.

Freedom of movement of workers  
and recognition of professional 
qualifications in the case law  
of the European Court of Justice*

Dr. Esther Weizsäcker LL.M. (esther.weizsaecker@bmbf.bund.de) 

http://ec.europa.eu/internal_market/qualifications/infringements_en.htm
http://ec.europa.eu/internal_market/qualifications/infringements_en.htm
http://ec.europa.eu/internal_market/qualifications/docs/evaluation/staff-working-doc_en.pdf
http://ec.europa.eu/internal_market/qualifications/docs/evaluation/staff-working-doc_en.pdf
http://ec.europa.eu/bepa/pdf/monti_report_final_10_05_2010_en.pdf
http://ec.europa.eu/bepa/pdf/monti_report_final_10_05_2010_en.pdf
http://ec.europa.eu/solvit/site/docs/solvit_2009_report_en.pdf
http://ec.europa.eu/solvit/site/docs/solvit_2009_report_en.pdf
http://ec.europa.eu/citizensrights/front_end/docs/css_report_on_prq_220310.pdf
http://ec.europa.eu/citizensrights/front_end/docs/css_report_on_prq_220310.pdf
mailto:esther.weizsaecker@bmbf.bund.de
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published in autumn 2011, which will be followed by 
a Green Paper outlining possible options for a review 
of the Directive in 2012.7 As a complementary meas-
ure, the European Commission has also published a 
contract notice for a study aimed at evaluating Direc-
tive 2005/36/EC against recent educational reforms 
in EU Member States (in particular the Bologna proc-
ess and the development of national qualifications 
frameworks linked to the European qualifications 
framework).8

Taking into account these developments, this paper 
aims to contribute to the discussion about pos-
sible changes in the regulatory framework for the 
recognition of professional qualifications in the EU 
by providing a brief overview on the case law of 
the European Court of Justice (ECJ) regarding the 
compliance of qualification requirements with the 
freedom of movement of workers. The according 
overview is by no means exhaustive, but aims to 
summarize the most important general principles 
which were developed by the ECJ in its accord-
ing judgments. In addition, some open questions 
regarding the case law of the ECJ and the relation-
ship between freedom of movement and the rec-
ognition of professional qualifications, which in the 
author’s view should be subject of further research 
and discussion, are addressed.

General significance  2.	
of recognition of professional 
qualifications for exercising  
the right to freedom  
of movement of workers

The text of the Treaties (both in its previous and 
current versions) explicitly addresses the topic of 
recognition of professional qualifications in the 
context of freedom of establishment only. Art. 53 
TFEU (formerly Art. 47 TEC) states that the European 
Parliament and the Council ‘shall issue directives 
for the mutual recognition of diplomas, certificates 
and other evidence of formal qualifications and for 
the coordination of the provisions ... concerning the 
taking-up and pursuit of activities as self-employed 
persons’, in order to make it easier for EU citizens 
to carry out self-employed work in other Member 
States. Accordingly, the topic of recognition of 

7( )	 Press release IP/10/1367, 22 October 2010, see http://europa.eu/rapid/
8( )	 Contract notice 2010/S 119-179359, 22 June 2010, see http://ted.

europa.eu/ 

professional qualifications in earlier decisions of 
the ECJ was mainly linked to the right to freedom 
of establishment.9 A direct link to the freedom of 
movement of workers was firstly made by the ECJ 
in the Heylens case (1987) regarding a Belgian foot-
ball trainer who carried out his profession in France 
even though his Belgian football trainer’s diploma 
had not been recognized, and therefore was sum-
moned before a criminal court in France. In this 
judgment the ECJ declared that – in the absence 
of harmonization of conditions of access to a par-
ticular occupation – the Member States are enti-
tled to lay down according conditions, but need to 
‘reconcile the requirement as to the qualifications 
necessary in order to pursue a particular occupa-
tion with the requirements of the free movement 
of workers’, and that the procedures for the recog-
nition of foreign diplomas therefore need to meet 
certain standards.10 

Referring to the Heylens case, the ECJ in later deci-
sions consequently declared that ‘national require-
ments concerning qualifications, even if applied 
without any discrimination on the basis of nation-
ality, may have the effect of hindering nationals of 
the other Member States in the exercise of their 
right of establishment or right to freedom of move-
ment of workers’,11 and that ‘the analysis does not 
differ according to whether it is freedom of move-
ment for workers or the freedom of establishment 
which is relied upon’ if the national rules at issue 
fail to take account of the qualifications already 
acquired by the person concerned in another 
Member State.12

The right to freedom of movement of workers as well 
as the right to freedom of establishment therefore 
generally lead to a duty of Member States to offer 
fair procedures which take account of the knowl-
edge and qualifications already acquired by a person 
from another Member State when requiring certain 
qualifications for the access to a particular profes-
sion.13 In addition, it follows from these rights that 

9( )	 See http://ec.europa.eu/internal_market/qualifications/docs/
judgments/list_en.pdf 

10( )	 ECJ, judgment of 15 October 1987, C 222/86, Heylens a. O., paras. 12-13.
11( )	 ECJ, judgment of 7 May 1991, C 340/89, Vlassopoulou, para. 15; 

judgment of 31 March 1993, C 19/92, Kraus, para. 32; judgment of 10 
December 2009, C 345/08, Pesla, para. 36.

12( )	 ECJ, judgment of 22 March 1994, C 375/92, Commission v. Spain, para. 
18; judgment of 13 November 2003, C 313/01, Morgenbesser, para. 
61; judgment of 10 December 2009, C 345/08, Pesla, paras. 35, 38.

13( )	 ECJ, judgment of 7 May 1991, C 340/89, Vlassopoulou, paras. 15-16; 
judgment of 7 May 1992, C 104/91, Aguirre Borrell, para 12; judgment 
of 8 July 1999, C 234/97, Fernández de Bobadilla, para. 33; judgment 
of 13 November 2003, C 313/01, Morgenbesser, para. 62.

http://europa.eu/rapid/
http://ted.europa.eu/
http://ted.europa.eu/
http://ec.europa.eu/internal_market/qualifications/docs/judgments/list_en.pdf
http://ec.europa.eu/internal_market/qualifications/docs/judgments/list_en.pdf
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the ‘assessment of the equivalence of the foreign 
diploma must be effected exclusively in the light 
of the level of knowledge and qualifications which 
its holder can be assumed to possess in the light of 
that diploma, having regard to the nature and dura-
tion of the studies and practical training to which 
the diploma relates’,14 that is only reasons which are 
significant for the comparison of qualifications may 
be considered in decisions about the admission to 
according professions.

On a general level, the ECJ in its relevant decision 
has also repeatedly pointed out that the duty by 
Member States to offer recognition procedures in 
the field of regulated professions and the criteria 
developed in the ECJ’s case law for the recognition 
of qualifications are inherent in the fundamental 
freedoms of the Treaties.15 Provisions of national 
law on the qualifications needed in order to pursue 
a particular qualification therefore must not consti-
tute an unjustified obstacle to the effective exercise 
of the fundamental freedoms guaranteed in the 
Treaties, that is they must meet the general condi-
tions for compliance with fundamental freedoms 
as regards non-discrimination and the principle of 
proportionality.16 

Since the principles and criteria regarding the rec-
ognition of qualifications developed by the ECJ are 
inherent in the fundamental freedoms of the Trea-
ties, they also apply when specific requirements set 
out in existing directives on the mutual recognition 
of qualifications are not satisfied, that is in situa-
tions which are not covered by such directives.17 As 
pointed out in the Dreesen judgment (2002) and the 
Commission v Spain judgment (2002), it would be 
contradictory to the purpose of according directives 
if they had the effect to make the recognition of pro-
fessional qualifications more difficult in situations 
falling outside their scope.18

14( )	 ECJ, judgment of 15 October 1987, C 222/86, Heylens a. O., para. 
13; judgment of 7 May 1991, C 340/89, Vlassopoulou, paras. 16-17; 
judgment of 13 November 2003, C 313/01, Morgenbesser, para. 68; 
judgment of 10 December 2009, C 345/08, Pesla, para. 39.

15( )	 ECJ, judgment of 14 September 2000, C 238/98, Hocsman, paras. 
23-24; judgment of 22 January 2002, C 31/00, Dreessen, para. 25; 
judgment of 10 December 2009, C 345/08, Pesla, para. 38.

16( )	 See in particular ECJ, judgment of 30 November 1995, C 55/94, 
Gebhard, para. 37; see also judgment of 31 March 1993, C 19/92, 
Kraus, paras. 28, 32; judgment of 10 December 2009, C 345/08, Pesla, 
para. 35.

17( )	 ECJ, judgment of 14 September 2000, C 238/98, Hocsman, paras. 33-34; 
judgment of 7 October 2004, C 255/01, Markopoulos a. O., para. 62.

18( )	 ECJ, judgment of 16 May 2002, C 232/99, Commission v. Spain, para. 
25; judgment of 22 January 2002, C 31/00, Dreesen, paras. 25-26.

Standard of comparison  3.	
for the recognition  
of professional qualifications

As stated above, the assessment of the equivalence 
of foreign diplomas according to the ECJ gener-
ally must be carried out ‘in the light of the level of 
knowledge and qualifications which its holder can 
be assumed, by virtue of that diploma, to possess, 
having regard to the nature and duration of the 
studies and practical training to which the diploma 
relates’.19 At the same time, the ECJ has declared that 
the host Member State in the course of an according 
assessment may ‘take into consideration objective 
differences relating to both the legal framework 
of the profession in question in the Member State 
of origin and to its field of activity’.20 In the case 
of the profession of lawyers, a Member State may 
therefore carry out a comparative examination of 
diplomas, taking account of the differences identi-
fied between the national legal systems concerned 
and require the applicants to show that they have 
acquired the knowledge and qualifications which 
are lacking.21

In the Pesla case (2009), the ECJ pointed out that 
the knowledge to be taken as a reference point for 
the purposes of assessing the equivalence of train-
ing is that attested by the qualifications required 
in the Member State in which the applicants seek 
admission to the according profession. It is there-
fore ‘in relation to the professional qualification 
required by the rules of the host Member State that 
the knowledge attested by the diploma granted 
in another Member State and the qualifications 
and/or work experience obtained ... must be 
examined’.22 The claimant in the main proceedings 
for this case was a Polish national who was refused 
admission to serve as a legal trainee (‘Rechtsref-
erendar’) in Germany without first taking an apti-
tude test in the compulsory legal subjects under 
the German first state examination in law, even 
though he had obtained a Polish university degree 

19( )	 ECJ, judgment of 15 October 1987, C 222/86, Heylens a. O., para. 13; 
judgment of 7 May 1991, C 340/89, Vlassopoulou, para. 17; judgment 
of 7 May 1992, C 104/91, Aguirre Borrell, para 12; judgment of 13 
November 2003, C 313/01, Morgenbesser, para. 68.

20( )	 ECJ, judgment of 10 December 2009, C 345/08, Pesla, para. 44; 
judgment of 13 November 2003, C 313/01, Morgenbesser, para. 69; 
judgment of 7 May 1991, C 340/89, Vlassopoulou, para. 18.

21( )	 Ibid.
22( )	 ECJ, judgment of 10 December 2009, C 345/08, Pesla, para. 45; see 

also judgment of 13 November 2003, C 313/01, Morgenbesser, paras. 
57, 67; judgment of 7 May 1992, C 104/91, Aguirre Borrell, para 11; 
judgment of 22 January 2002, C 31/00, Dreesen, para. 24.
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in law as well as a Bachelor’s and Masters’ degree 
in German-Polish legal studies at the University of 
Frankfurt/Oder and provided additional evidence 
of professional experience in Germany. Mr. Pesla 
had taken the view that account must be taken pri-
marily of the knowledge and qualifications which 
have been acquired in the Member State of origin, 
since a foreign diploma (in the case of legal profes-
sions) otherwise could never satisfy the criteria for 
equivalence as regards the specific qualifications 
required in the host Member State.23 But the ECJ 
held that the mere fact that studies relating to the 
law of Member State of origin may be regarded as 
comparable, from the point of view of the level of 
training received and the time and effort invested, 
to the required studies in the host Member State, 
cannot of itself lead to an obligation to give prior-
ity to knowledge which relates to the law of the 
Member State of origin, since the according argu-
ment in its ultimate conclusion would lead to the 
admission of applicants to serve as a legal trainees 
without having any knowledge of the law of the 
host Member State.24

In addition, the ECJ in this case on a general level 
rejected the claimant’s view that the right to free-
dom of movement would in practice be mean-
ingless if the host Member State could require 
of candidates the same level of knowledge of its 
national law as that attested by the professional 
qualification required in that Member State to enter 
the legal professions. According to the ECJ, the right 
to freedom of movement ‘does not, in order to be 
given practical effect, require that access to a pro-
fessional activity in a Member State be subject to 
lower requirements than those normally required 
of nationals of that State’.25 Instead, the ‘fact that 
a host Member State must … take account of 
knowledge which corresponds only in part to that 
attested by the professional qualification required 
by the national rules of that Member State, with-
out requiring that examinations be passed before 
such a qualification is granted, already contributes 
to facilitating the freedom of movement of persons 
as laid down in particular in Article 39 EC’.26 

23( )	 ECJ, judgment of 10 December 2009, C 345/08, Pesla, para. 42.
24( )	 ECJ, judgment of 10 December 2009, C 345/08, Pesla, para. 56.
25( )	 ECJ, judgment of 10 December 2009, C 345/08, Pesla, para. 50.
26( )	 ECJ, judgment of 10 December 2009, C 345/08, Pesla, para. 53.

Significance of professional 4.	
experience for the comparison  
of qualifications 

The ECJ’s starting point for comparing professional 
qualifications of applicants with the qualifications 
required in the host Member State is the foreign 
diploma of the concerned applicants. The compari-
son generally must be carried out ‘in the light of 
the level of knowledge and qualifications which its 
holder can be assumed, by virtue of that diploma, to 
possess, having regard to the nature and duration of 
the studies and practical training to which the diploma 
relates’.27 If the comparative examination of diplo-
mas reveals that the knowledge and qualifications 
attested by the foreign diploma and those required 
by the national provisions correspond only partially, 
the host Member State is entitled to require the 
person concerned to show that he has acquired the 
knowledge and qualifications which are lacking.28

The foreign diploma (and the knowledge and quali-
fications attributed to that diploma) therefore are to 
be seen as the most significant part of the relevant 
qualifications, but the ECJ in its case law has estab-
lished that professional experience acquired by the 
applicant must be considered when the comparison 
reveals that the knowledge and qualifications certi-
fied by the foreign diploma and those required by 
the national provisions correspond only partially. 
The most important decisions regarding this issue 
are the Vlassopoulou judgment (1991), the Fernandez 
de Bobadilla judgment (1999), and the Morgenbesser 
judgment (2003).

 In the Vlassopoulou case, the Court for the first time 
addressed the significance of professional experi-
ence for the comparison of professional qualifica-
tions. The claimant in the main proceedings for this 
case was a Greek lawyer registered with the Athens 
bar, who was refused admission as an attorney at law 
(‘Rechtsanwältin’) in Germany, even though she had 
worked as a legal advisor (‘Rechtsbeistand’) in a law 
firm in Germany for five years and had also acquired 
a doctorate in law from a German university.29  
In its judgment, the ECJ declared that ‘the compe-
tent national authorities must assess whether the 
knowledge acquired in the host Member State, 

27( )	 See above, ns. 14, 19.
28( )	 ECJ, judgment of 7 May 1991, C 340/89, Vlassopoulou, para. 19; 

judgment of 7 October 2004, C 255/01, Markopoulos a. O., paras.  
64-65; judgment of 10 December 2009, C 345/08, Pesla, para. 40.

29( )	 ECJ, judgment of 7 May 1991, C 340/89, Vlassopoulou, paras. 3-5.
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either during a course of study or by way of practical 
experience, is sufficient in order to prove possession 
of the knowledge which is lacking’, and that they 
‘must determine whether professional experience 
acquired in the Member State of origin or in the host 
Member State may be regarded as satisfying’ the 
requirement of a period of preparation or training 
for entry into a profession by the rules applying in 
the host Member State in full or in part.30 According 
to this decision, professional experience therefore 
in any case needs to be taken into account if the 
rules for admission in the host Member State require 
practical training periods, but at this point it was not 
entirely clear whether professional experience could 
generally compensate lacking qualifications.31

In the Fernandez de Bobadilla case (1999), the ECJ 
in general terms confirmed the duty of the com-
petent national authorities to assess whether the 
knowledge acquired by the candidate, either during 
a course of study or by way of practical experi-
ence, is sufficient to show possession of knowl-
edge which is lacking and ‘to investigate whether 
the diploma obtained by the candidate in another 
Member State, together, where appropriate, with 
practical experience, is to be regarded as equiva-
lent to the qualification required’.32 The claimant in 
the main proceedings for this case was a Spanish 
citizen who had obtained a Master of Arts degree in 
the United Kingdom and had worked as a restorer 
of works of art on paper in Italy and Spain for sev-
eral years. Her application for a post as a restorer at 
the Prado museum in Madrid was rejected on the 
grounds that her degree from the United Kingdom 
had not been recognized as equivalent to the Span-
ish degree required for the according post.33 Since 
the ECJ stated the duty of national authorities to 
take account of practical experience when assess-
ing the equivalence of qualifications in this decision 
in general terms, without reference to a period of 
preparation or training such as a legal traineeship, it 
made clear that the duty to take account of practical 
experience cannot be limited to compensating such 
practical training periods.34 

30( )	 ECJ, judgment of 7 May 1991, C 340/89, Vlassopoulou, paras. 20-21.
31( )	 See also ECJ, judgment of 9 February 1994, C 319/92, Haim I, paras. 26-28.
32( )	 ECJ, judgment of 8 July 1999, C 234/97, Fernández de Bobadilla, 

paras. 33-34; see also judgment of 13 November 2003, C 313/01, 
Morgenbesser, paras. 58, 62; judgment of 10 December 2009, C 
345/08, Pesla, para. 41.

33( )	 ECJ, judgment of 8 July 1999, C 234/97, Fernández de Bobadilla, paras. 3-8.
34( )	 See also the according affirming statements in the ECJ’s judgment of 

14 September 2000, C 238/98, Hocsman, paras. 23, 36.

In the Morgenbesser case (2004), the ECJ in addition 
explicitly declared that the examination of the aca-
demic equivalence of a foreign diploma in relation 
to the diploma normally required of nationals of 
the host Member State by itself cannot be decisive 
for the recognition of professional qualifications. 
Instead, the ‘taking into account of the diploma 
of the person concerned … must … be carried 
out in the context of the assessment of the whole 
of the training, academic and professional, which 
that person is able to demonstrate‘.35 The Court in 
this judgment also stated that it is ‘the duty of the 
competent authority to examine, in accordance 
with the principles set out by the Court of Justice in 
Vlassopoulou and Fernández de Bobadilla, whether, 
and to what extent, the knowledge certified by the 
diploma granted in another Member State and the 
qualifications or professional experience obtained 
there, together with the experience obtained in the 
Member State in which the candidate seeks enrol-
ment, must be regarded as satisfying, even partially, 
the conditions required for access to the activity 
concerned’.36 Since the claimant in the main proceed-
ings for this case (Mrs. Morgenbesser) had applied 
for admission to serve as legal trainee in Italy, these 
statements clearly did not relate to the possibility of 
compensating a preparation or training period by 
evidence of professional experience only, but again 
confirmed the duty of national authorities to take 
account of professional experience in recognition 
procedures in general terms.

Significance of professional 5.	
qualifications acquired in third 
countries

In the Hocsman case (2000), the ECJ declared that 
the competent authorities of Member States ‘must 
take into consideration all the diplomas, certificates 
and other evidence of formal qualifications of the 
person concerned and his relevant experience’,37 
and made clear that this duty also extends to 
diplomas acquired in third countries. Mr. Hocsman 
was a Spanish (and later on French) citizen, who 
had acquired a diploma as a doctor of medicine 
in Argentina. After his Argentinean diploma had 
been recognized by the Spanish authorities, he 
completed a training as a specialist in urology and 

35( )	 ECJ, judgment of 13 November 2003, C 313/01, Morgenbesser, 
paras. 65-66.

36( )	 ECJ, judgment of 13 November 2003, C 313/01, Morgenbesser, para. 67
37( )	 ECJ, judgment of 14 September 2000, C 238/98, Hocsman, paras. 23, 40
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practiced in Spain for several years. He then moved 
to France and held posts as assistant or associate 
specializing in urology in a number of French hos-
pitals. His application for authorization to practice 
medicine in France was rejected on the grounds 
that the Argentine diploma he held did not entitle 
him to practice medicine in France.38 Even though 
the ECJ in this decision did not explicitly state 
that diplomas and qualifications acquired in third 
countries need to be considered, it clearly related 
the duty of Member States to take account of ‘all 
the diplomas, certificates and other evidence of 
formal qualifications of the person concerned and 
his relevant experience’ to the specific situation of 
Mr. Hocsman and thereby implied that this duty 
also encompasses third country diplomas - at least 
when they were already recognized in another 
Member State.39 

In the decisions Commission v. Spain (2002) and 
Morgenbesser (2004), the ECJ then explicitly con-
firmed that the obligation of national authorities 
to take into consideration the qualifications of a 
person who requests authorization to exercise a 
regulated profession ‘extends to all diplomas, cer-
tificates and other evidence of formal qualifica-
tions as well as to the relevant experience of the 
person concerned, irrespective of whether they were 
acquired in a Member State or in a third country, and 
… does not cease to exist as a result of the adop-
tion of directives on the mutual recognition of 
diplomas’.40 The significance of a prior recognition 
of third country diplomas in another Member State 
was not addressed in these decisions.

In the Hocsman case, the ECJ had stated that ‘it will 
be necessary to verify whether recognition in Spain 
of Dr Hocsman’s diploma from Argentina as equiva-
lent to the Spanish university degree in medicine and 
surgery was given on the basis of criteria comparable 
to those whose purpose, in the context of Directive 
93/16, is to ensure that Member States may rely on the 
quality of the diplomas in medicine awarded by the 
other Member States’.41 The Court thereby made clear 
that a special significance needs to be attributed to a 
prior recognition in another Member State in the con-
text of national recognition procedures.42 But due to 

38( )	 ECJ, judgment of 14 September 2000, C 238/98, Hocsman, paras. 13-19.
39( )	 ECJ, judgment of 14 September 2000, C 238/98, Hocsman, para. 35.
40( )	 ECJ, judgment of 16 May 2002, C 232/99, Commission v. Spain, paras. 21-

22; judgment of 13 November 2003, C 313/01, Morgenbesser, para. 58.
41( )	 ECJ, judgment of 14 September 2000, C 238/98, Hocsman, para. 39.
42( )	 For the (conditional) applicability of  Directive 2005/36/EC to third 

country diplomas, see Art. 3 section 3 of Directive 2005/36/EC.

the according general statements in the Commission 
v. Spain (2002) and Morgenbesser decisions, a prior rec-
ognition in another Member State cannot be seen as 
a general precondition for the duty of member states 
to take such qualifications into account in recognition 
procedures.

Possibilities for partial 6.	
recognition 

Since the Vlassopoulou case, the ECJ has repeatedly 
stated that Member States are ‘entitled to require 
the person concerned to show that he has acquired 
the knowledge and qualifications which are lack-
ing’, if the comparison of qualifications reveals that 
the knowledge and qualifications attested by the 
foreign diploma and those required by the national 
provisions correspond only partially.43 The Court 
also declared that the according examination of 
equivalence must be carried out in the light of 
the academic and professional training as a whole 
which the person concerned is able to demonstrate, 
in order to assess whether the according qualifica-
tions may be regarded as satisfying, even in part, 
the conditions required for access to the activity 
concerned.44 As a consequence, the competent 
authorities need to take account of knowledge 
which corresponds only in part to the professional 
qualification required in the host Member State, 
without requiring that examinations be passed 
before such a qualification is granted45 - that is they 
need to provide a possibility for a partial recogni-
tion of according professional qualifications.46

In the Pesla case, the ECJ in addition pointed out 
that the ‘possibility of partial recognition ... should 
be more than merely notional’,47 and that the ‘host 
Member State is not necessarily entitled to require 
that the same type of aptitude test be taken in every 
case, irrespective of the extent to which the partial 
knowledge established may vary among the candi-
dates’.48 If candidates have to demonstrate in such 

43( )	 ECJ, judgment of 7 May 1991, C 340/89, Vlassopoulou, para. 19; 
judgment of 7 May 1992, C 104/91, Aguirre Borrell, para 14; judgment 
of 8 July 1999, C 234/97, Fernández de Bobadilla, para. 32; judgment 
of 13 November 2003, C 313/01, Morgenbesser, para. 70.

44( )	 ECJ, judgment of 13 November 2003, C 313/01, Morgenbesser, paras. 
66-67; judgment of 10 December 2009, C 345/08, Pesla, para. 52.

45( )	 ECJ, judgment of 10 December 2009, C 345/08, Pesla, para. 53; see 
also ECJ, judgment of 13 November 2003, C 313/01, Morgenbesser, 
paras. 64-67.

46( )	 See ECJ, judgment of 10 December 2009, C 345/08, Pesla, para. 58.
47( )	 Ibid.
48( )	 ECJ, judgment of 10 December 2009, C 345/08, Pesla, para. 59.
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tests that they have not only acquired the knowl-
edge which is lacking, but also the knowledge which 
is apt to be recognised, a partial recognition of the 
qualifications acquired according to the Court is in 
practice ruled out.49 

In order to enable the possibility of partial recogni-
tion of professional qualifications, the host Member 
State therefore is required to carry out a sufficiently 
detailed breakdown of the subjects covered by the 
comparative examination regarding the qualifica-
tions acquired by the person concerned and the 
professional requirements laid down by national 
rules. In regard to the German first state examination 
in law / aptitude test for admission to the legal train-
eeship in Germany, the Court declared that accord-
ing national regulations are acceptable if they offer 
persons with sufficiently broad and in-depth knowl-
edge of a significant subset of topics the possibility 
of being exempted from the obligation to take all 
of the examinations normally required in the host 
Member State.50

An additional possibility for partial recognition of 
professional qualifications was addressed by the ECJ 
in the Colegio de Ingenieros de Caminos, Canales y 
Puertos case (2006). In the main proceedings for this 
case, the Spanish Colegio de Ingenieros de Caminos, 
Canales y Puertos (Institution of Civil Engineers) had 
challenged a decision by the Spanish Ministry of 
Development to recognize the diploma of an engi-
neer specialized in hydraulics from Italy and grant 
him unconditional permission to take up the profes-
sion of a civil engineer in Spain. The national court 
had asked the ECJ whether (1) the relevant direc-
tive on the recognition of professional qualifications 
could be interpreted as to permit restricted recogni-
tion of professional qualifications in according cases, 
and (2) whether the right to freedom of movement of 
workers and the right to establishment in according 
cases prevent the host Member State from exclud-
ing the possibility of partial taking-up of a regulated 
profession, restricted to the pursuit of one or more 
activities covered by that profession.51

Referring to the first question, the ECJ pointed out 
that compensation measures (adaption periods or 

49( )	 Ibid.
50( )	 ECJ, judgment of 10 December 2009, C 345/08, Pesla, paras. 59-63; 

for the requirements for compensation measures under the ‘general 
system’ in Directive 2005/36/EC see Art. 3 section 1 lit. g, h, Art. 14 of 
the Directive

51( )	 ECJ, judgment of 19 January 2006, C 330/03, Colegio de Ingenieros de 
Caminos, Canales y Puertos, paras. 10-15

aptitude tests) which are authorized by relevant 
directives on the recognition of professional qualifi-
cations ‘must be restricted to those cases where they 
are proportionate to the objective pursued’. In cases 
such as those at issue in the main proceedings, par-
tial recognition, granted at the request of the person 
concerned and allowing her to take up immediately 
professional activities for which she is already quali-
fied without completing compensation measures, 
therefore does not contradict the objectives pur-
sued by according directives.52

Referring to the second question, the ECJ declared 
that it is for the competent national authorities to 
determine – in each specific case – whether the dif-
ferences between the training required in the host 
Member State and the training of the person con-
cerned is so great that the application of compensa-
tion measures would in effect amount to requiring 
the applicant to complete a whole new programme 
of education and training.53 In addition, the compe-
tent national authorities in according cases need to 
determine whether the professional activity which 
the applicant wishes to pursue in the host Member 
State can be separated from the rest of the activi-
ties covered by the corresponding profession in 
that state - that is whether the according profes-
sional activity generally can be pursued independ-
ently or autonomously.54

When the differences between the fields of activity 
are so great that in reality a full programme of edu-
cation and training is required for compensation, the 
freedom of movement of workers and the freedom 
of establishment according to the ECJ preclude a 
Member State from not allowing partial recognition, 
unless the refusal is justified by overriding reasons 
based on the general interest. When the activity in 
question can be separated from the rest of the activ-
ities covered by the profession in question in the 
host Member State, the negative effect caused by 
the preclusion of any possibility of partial recogni-
tion for the applicant according to the ECJ generally 
cannot be offset by objectives such as the protec-
tion of consumers and other recipients of services. 
Instead, these objectives may be achieved through 
less restrictive means in according cases, particularly 

52( )	 ECJ, judgment of 19 January 2006, C 330/03, Colegio de Ingenieros de 
Caminos, Canales y Puertos, para. 24

53( )	 ECJ, judgment of 19 January 2006, C 330/03, Colegio de Ingenieros de 
Caminos, Canales y Puertos, para. 36

54( )	 ECJ, judgment of 19 January 2006, C 330/03, Colegio de Ingenieros de 
Caminos, Canales y Puertos, para. 37
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through the obligation to use the professional title 
of origin or the academic title both in the language 
in which it was awarded and in its original form, and 
in the official language of the host Member State.55

Recognition of qualifications 7.	
which are not a prerequisite for 
access to a profession

The principles for the recognition of professional 
qualifications summarized above were developed 
by the ECJ in relation to regulated professions or – 
as in the case of Fernandez de Bobadilla – in relation 
to very similar situations. But the ECJ has applied the 
according principles – at least in part – also to the 
recognition of qualifications which are not a prereq-
uisite for access to a particular profession.

In the Kraus case (1993), the ECJ declared that 
‘although a postgraduate academic title is not usu-
ally a prerequisite for access to a profession … the 
possession of such a title nevertheless constitutes … 
an advantage for the purpose both of gaining entry 
to such a profession and of prospering in it’.56 Conse-
quently, the right to freedom of movement and the 
right to freedom of establishment preclude national 
regulations governing the conditions under which 
an academic title obtained in another Member State 
may be used, if they are liable to negatively affect 
the exercise of these rights, unless they meet the 
requirements of the principle of proportionality.57 
Referring to the Heylens and Vlassopoulou cases, the 
ECJ then declared that the according requirements 
include the duty of national authorities to carry out 
the verification of academic titles in accordance with 
a procedure which is in conformity with the funda-
mental rights conferred by the Treaty, and there-
fore ‘any refusal of authorization by the competent 
national authority must be capable of being subject 
to judicial proceedings’.58 

The applicability of the according principles for the 
recognition of professional qualifications to qualifi-
cations which are not a prerequisite for access to a 
particular profession was again confirmed and stated 
more clearly by the ECJ in the Aranitis case (1996). 
The according judgment concerned a geologist from 

55( )	 ECJ, judgment of 19 January 2006, C 330/03, Colegio de Ingenieros de 
Caminos, Canales y Puertos, paras. 38-39.

56( )	 ECJ, judgment of 31 March 1993, C 19/92, Kraus, para. 18.
57( )	 ECJ, judgment of 31 March 1993, C 19/92, Kraus, paras. 32-39.
58( )	 ECJ, judgment of 31 March 1993, C 19/92, Kraus, para. 40.

Greece, who had moved to Germany and – after the 
employment office had classified him as an ‘unskilled 
assistant’ - asked the competent authority in Ger-
many to issue a declaration that his Greek diploma 
was equivalent to the German diploma awarded on 
completion of a comparable course. This claim was 
rejected and he was only authorized to use the title 
attaching to his diploma in its original Greek form. 
On the certificate of authorization, the literal transla-
tion ‘Geologist with a Diploma’ was added.59

After explaining why the profession of a geologist 
in Germany could not been seen as a regulated pro-
fession in the sense of Directive 89/48/EEC (one of 
the predecessors of Directive 2005/36/EC), the ECJ 
firstly pointed out that, despite of the inapplicabil-
ity of the Directive, any discrimination by Member 
States on grounds of nationality is prohibited, and 
that the Member States are required to secure 
freedom of movement for workers as well as their 
freedom of establishment in according situations. 
And secondly, the Court explicitly declared that the 
principles regarding the recognition of professional 
qualifications established in the Vlassopoulou case 
and later cases are also applicable to ‘professional 
activities which are not subject by virtue of legal 
provision to the possession of a diploma, so far as 
concerns the conditions for taking them up or pur-
suing them.’ Therefore ‘the competent authorities 
of the host Member State responsible for classify-
ing the nationals of other Member States, which 
will affect their chances of finding work on the 
territory of the host Member State, are required 
when carrying out that classification to take into 
consideration the diplomas, knowledge, qualifica-
tions and other evidence of qualifications that the 
person concerned has obtained in order to pursue 
a profession in the Member State of origin or from 
which he comes.’60

Language requirements8.	

The topic of language requirements for the exer-
cise of regulated professions in the host Member 
State was addressed by the Court in the Haim II 
case (2000). Mr. Haim was a dental practitioner 
from Italy who had obtained a permission to prac-
tice as a dental practitioner in Germany (‘Approba-
tion’) and subsequently applied to the Association 

59( )	 ECJ, judgment of 1 February 1996, C 164/94, Aranitis, paras. 9-13.
60( )	 ECJ, judgment of 1 February 1996, C 164/94, Aranitis, paras. 30-32.
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of Dental Practitioners of Social Security Schemes 
(‘Kassenärztliche Vereinigung’) to be enrolled in 
the register of dental practitioners so that he could 
then be eligible for appointment as a dental prac-
titioner under a social security scheme. After the 
denial of his application had been declared unlaw-
ful following the ECJ’s judgment in the Haim I case 
(1994),61 Mr. Haim brought a further action against 
the Association of Dental Practitioners of Social 
Security Schemes in order to obtain compensation 
for the loss of earnings which he had suffered due 
to the unlawful decision. Since the Association in 
the according proceedings, inter alia, argued that 
Mr. Haim in any case would not have obtained his 
appointment as an approved dental practitioner 
because of his insufficient knowledge of German, 
the national court asked the ECJ whether the com-
petent authorities of a Member State may make an 
appointment conditional upon language require-
ments in according cases.62

In its according judgment, the ECJ declared that ‘the 
reliability of a dental practitioner‘s communication 
with his patient and with administrative authori-
ties and professional bodies constitutes an over-
riding reason of general interest such as to justify 
making the appointment as a dental practitioner 
under a social security scheme subject to language 
requirements’.63 At the same time, the ECJ pointed 
out that according language requirements may not 
go beyond what is necessary to attain the accord-
ing objectives. The Court also remarked that ‘it is 
in the interest of patients whose mother tongue is 
not the national language that there exist a certain 
number of dental practitioners who are also capa-
ble of communicating with such persons in their 
own language’.64 Regarding the relation between 
language requirements and recognition of profes-
sional qualifications, it should be noted that the 
Court discussed the issue of language requirements 
independently of the question of equivalence of 
professional qualifications in this judgment. Accord-
ingly, the question of proportionality of language 
requirements generally needs to be separated from 
the question of proportionality of professional qual-
ification requirements.65

61( )	 ECJ, judgment of 9 February 1994, C 319/92, Haim I.
62( )	 ECJ, judgment of 4 July 2000, C 424/97, Haim II, paras. 7-24.
63( )	 ECJ, judgment of 4 July 2000, C 424/97, Haim II, paras. 57-59.
64( )	 ECJ, judgment of 4 July 2000, C 424/97, Haim II, para. 60.
65( )	 see also the according provision in Art. 53 of Directive 2005/36/

EC, which is part of the title concerning ‘detailed rules for pursuing 
the profession’ and not of the titles concerning the recognition of 
professional qualifications in the Directive.

Summary and open questions9.	

The ECJ in its case law has made clear that the 
right to recognition of professional qualifications is 
inherent in the fundamental freedoms guaranteed 
in the Treaties. The right to freedom of movement 
of workers and the right to establishment do not 
generally preclude Member States from requiring 
specific qualifications for the pursuit of particular 
professions, but the according national regulations 
must in any case meet the general conditions for 
compliance with fundamental freedoms as regards 
non-discrimination and the principle of proportion-
ality. Most important consequences of the principle 
of proportionality are (1) a general duty of Member 
States to offer fair procedures for the recognition of 
professional qualifications of EU citizens, (2) a duty 
of Member States to take account of all relevant 
qualifications which the persons concerned have 
acquired prior to their application for admission to 
a particular profession, including professional expe-
rience, and regardless of whether applicants have 
acquired these qualifications in the host Member 
State, another Member State or in a third country, 
and (3) a duty of Member States to provide possibili-
ties for a partial recognition of professional qualifi-
cations in the context of recognition procedures.

Two main open questions regarding the relation 
between freedom of movement and the recognition 
of professional qualifications remain: 

Firstly, it is not entirely clear to what extent the 
according principles apply to the exercise of pro-
fessional activities which are not qualified as regu-
lated professions by the ECJ and the according EU 
legislation. In the Aranitis case, the ECJ on the one 
hand declared that the principles regarding the rec-
ognition of professional qualifications established 
in the Vlassopoulou case and later cases generally 
are also applicable to the classification of qualifica-
tions in the field of non-regulated professions. On 
the other hand the Court did not explore in more 
detail to which extent the distinction between reg-
ulated and non-regulated professions is significant 
for the application of the according principles to 
national procedures concerning the classification 
of qualifications acquired abroad. In this context, it 
also remains to be discussed whether the distinc-
tion between regulated and non-regulated profes-
sions as drawn by the ECJ and Directive 2005/36/
EC is sufficiently clear, and whether the limitation 
of the applicability of according provisions in EU 
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legislation to regulated professions is reasonable 
and consistent with the case law of the ECJ.

Secondly, the ECJ so far has not addressed the ques-
tion of the applicability of the according principles to 
third country nationals who reside in the EU.66 Since 
Directive 2004/38/EC and various directives in the 
field of migration and asylum contain equality clauses 
regarding the access to employment and the recogni-
tion of qualifications,67 the recognition of professional 
qualifications of third country nationals in any case is 
a topic to be discussed under EU law. In addition, it 
needs to be considered that Art. 15 of the Charter of 
Fundamental Rights of the EU guarantees the right 
to engage in work and to pursue a freely chosen or 
accepted occupation, and that the prohibition of dis-
crimination and the principle of proportionality are to 
be seen as general principles of EU law.

66( )	 For the only decision touching on this issue so far see the ECJ’s order 
of 21 January 2008, C 229/07, Mayeur.

67( )	 See Art. 23 a. 24 of Directive 2004/38/EC; Art. 11.1 lit. c of Directive 
2003/109/EC; Art. 27.3 of Directive 2004/83/EC; Art. 12 lit. a of 
Directive 2005/71/EC; Art. 14.1 lit. d of Directive 2009/50/EC.

It therefore does not seem consistent with EU law 
to generally limit the application of the principles 
developed by the ECJ regarding the recognition 
of professional qualifications to EU citizens who 
have made use of their right to freedom of move-
ment inside the EU. Since the according principles 
– at least in part – ultimately rely on the principle 
of proportionality, they in any case need to be con-
sidered when regulating the recognition of profes-
sional qualifications on the level of the EU as well as 
the national level. As a consequence, it should be 
discussed whether and to what extent the accord-
ing principles need to be extended to third coun-
try nationals and to qualifications acquired in third 
countries, in order to avoid unjustified discrimina-
tion and to ensure that the principle of proportion-
ality is generally observed in the field of recognition 
of professional qualifications.



16

Kees Groenendijk

Introduction1.	

The legal literature on free movement of work-
ers tends to focus on the relationship between 
EU nationals employed or looking for a job in 
another Member State and the authorities of 
that state. Most publications deal with the right 
to reside and work in that state, the unlawfulness 
of nationality requirements, other forms of open 
or indirect discrimination in the law or barriers 
to equal treatment caused by practices of public 
authorities.

In this article I intend to deal with two other ques-
tions. first, the question of what rights are granted 
by Union law to non-national workers in the rela-
tionship with their employer. And, second, what 
remedies are available if the employer does not 
comply with his obligations and violates Union 
law? These questions are not new, but they have 
acquired a new relevance with accession of new 
Member States to the Union. Over the last years 
national reports on the application of free move-
ment rules in many Member States have men-
tioned the issues of substandard payment and 
unequal working conditions of workers from 
Member States that acceded to the EU in 2004 
and 2007.

Equal treatment of foreign 2.	
workers as basic principle

From the very outset, the EEC Treaty stated, in its 
Article 48 (the present Article 45 TFEU), that the 
freedom of movement for workers entails “the abo-
lition of any discrimination based on nationality 
between workers of the Member States as regards 
employment, remuneration and other conditions 
of work and employment.” This is a specification 
of the general non-discrimination clause in the 
present Article 18 TFEU. 

This basic rule was specified in 1961, in Regula-
tion no. 15, the first regulation on free movement 
of workers.1 In 1968 it was extended in Article 7 
of Regulation 1612/68.2 According to Article 7(1) 
a national of another Member State may not 
be treated differently from national workers by 
reason of his nationality “in respect of any con-
ditions of employment and work, in particular 
as regards remuneration, dismissal and should 
he become unemployed, reinstatement or re-
employment.” This provision covers all four stages 
of employment: (1) selection and recruitment, (2) 
remuneration and other conditions of employ-
ment, (3) dismissal and other forms of ending the 
employment relationship, and (4) re-employment 

1( )	 Article 8 of Regulation No. 15, OJ of 28 August 1961, p. 1073-1084.
2( )	 Regulation 1612/68, OJ 1968 L 257 of 19 October 1968.
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with the same or another employer. Moreover, 
Article 7(4) stipulates: “Any clause of a collective 
or individual agreement or of any other collective 
regulation concerning eligibility for employment, 
employment, remuneration and other conditions 
of work or dismissal shall be null and void in so far 
as it lays down or authorizes discriminatory condi-
tions in respect of workers who are nationals of 
the other Member States.” This provision directly 
and automatically determines the illegality of any 
discriminatory clause in individual or collective 
employment contracts.

These central provisions of free movement law 
remained in force after the entry into force of the 
new Directive 2004/38 on the free movement of 
Union citizens and their family members.3

At first sight, these provisions were not revolu-
tionary. Similar equal treatment provisions can be 
found in Article 6 of the ILO convention on migrant 
workers adopted in 19494 and in Article 19(4) of 
the European Social Charter (ESC) signed in 1961. 
The ILO rules were used as a model when draft-
ing the first EEC Regulations.5 Similar provisions 
are included in later international instruments, 
adopted within the UN and the Council of Europe. 
It is appropriate to mention here, that Cyprus was 
among the first states that ratified the ILO Conven-
tion  no. 97 and the ESC.6 Cyprus also is one of the 
five EU Member States that has ratified the Twelfth 
Protocol to the ECHR with the general anti-discrim-
ination clause similar to Article 26 of the ICCPR. The 
Cyprus government over the years has shown con-
cern for the treatment of foreign workers, at least 
on paper. Cyprus is one of the five Member States 
that has ratified ILO convention no. 143 adopted in 
1975.7 That convention explicitly guarantees the 
equal rights of undocumented foreign workers 
arising out of past employment. Illegal employ-
ers are obliged to pay the same salary and provide 
equal benefits even to undocumented workers. 
The draftsmen of that convention, apparently, were 
concerned about the application of those rules in 
practice. Their attention to effective remedies is 

3( )	  Article 38(1) of Directive 2004/38/EC, OJ 2004 L 158 and L 229/35.
4( )	  ILO Migration for Employment (revised) Convention no. 97.
5( )	 S. Goedings, Labor Migration in an Integrating Europe, The Hague 

2005 (Sdu), pp.263, 308 and 338.
6( )	 Cyprus ratified ILO Convention no. 97 in 1960 and the European 

Social Charter in 1968.
7( )	 Cyprus ratified ILO Convention no. 143 in 1977. The other Member 

States having ratified that convention are Italy, Portugal, Slovenia 
and Sweden.

reflected in the following provision: “In case of dis-
pute about the rights referred to in the preceding 
paragraph, the worker shall have the possibility of 
presenting his case to a competent body, either 
himself or through a representative.”8

Two differences between 3.	
intergovernmental law  
and Community law

In my view the equal treatment clauses in Commu-
nity free movement law differ from similar rules in 
other international instruments in two important 
ways. First, the EU rules are more specific and they 
extend to areas not covered by the other instru-
ments. Article 7(2) of Regulation 1612/68 extends 
the equal treatment to “the same social and tax 
advantages as national workers.” Over the past 
decades, in the case law of the Court of Justice this 
short clause has been interpreted as covering a 
wide range of issues, from reduction of train fares, 
compensation for victims of serious crimes to the 
right to live together as non-married partners.9 Arti-
cle 8 extends the equal treatment to trade union 
membership, the right to vote and be elected in the 
management of trade unions and the right to vote 
and be elected in workers’ representative bodies. 10 
This was the first clause in EU law granting political 
rights to nationals of other Member States. It can 
be seen as the nucleus of the future union citizen-
ship.11 In certain Member States, e.g., Germany, the 
visible large-scale participation of immigrant work-
ers in trade unions and in the workers’ councils of 
large companies has clearly contributed to their 
integration in the country of residence.

The second major difference between equal treat-
ment provisions in international instruments and 
in Community law relates to the external controls 
on the implementation of the agreed rules in the 
states bound by those rules. Both systems to a large 
extent entrust the national authorities and national 
courts with the interpretation and enforcement of 
the rules. Sometimes the national implementation 

8( )	 Article 9(2) of ILO Migrant Workers (Supplementary Provisions) 
Convention no. 143.

9( )	 D. Martin and E. Guild, Free Movement of Persons in the European, 
London/Edinburgh 1996 (Butterworths).

10( )	 The equal access to management functions in trade unions was 
added in 1976 by Regulation 312/76, OJ 1976 L 39. 

11( )	 M. Condinanzi, A. Lang and B. Nascimbene, Citizenship of the Union 
and Freedom of Movement of Persons, Leiden 2008 (Martinus Nijhoff), 
pp. 65-104.
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is supplemented by a system of supervision that is 
triggered by individual complaints. Within the EU 
there are at least two major institutions, the Com-
mission and the Court, that provide for external 
control and do not depend only on action of the 
individual citizens concerned. Their presence and 
activities greatly enhance the actual application of 
the agreed common rules.

Workers from countries  4.	
outside the EU

So far we have discussed workers who are nation-
als of a Member State. Although the EEC Treaty 
uses a wider term, “workers of the Member States,” 
in the regulations just mentioned the scope of free 
movement was restricted to EU nationals and their 
family members.12 However, over the past decades 
a range of Union law provisions have been adopted 
that grant equal treatment with respect to condi-
tions of work and employment to large categories 
of workers who are nationals of third countries. 
Such clauses are included in the agreements the EU 
has concluded with future Member States,13 with 
the Maghreb countries14 and with other third coun-
tries.15 A similar clause in Article 9 of Decision 1/80 
of the EEC-Turkey Association Council is of great 
relevance in practice, since almost one quarter of 
all third country nationals in the EU are nationals of 
Turkey. The Court has held that national legislation 
in Austria that excluded lawfully employed Turkish 
workers from eligibility for the public law workers 
representative bodies did violate the equal treat-
ment clause in Decision 1/80.16

Over the last six years the Council adopted 15 direc-
tives concerning the status of different categories 
of third-country nationals. In many of those direc-
tives there is a provision granting equal access 
to employment, equal working conditions, equal 
remuneration or equal treatment regarding dis-
missal, health and security. Such provisions are to 

12( )	 See Article 1(1) of Directive 1612/68.
13( )	 Art. 37(1) of the Association Treaty EC-Poland and similar clauses in 

the Europe Agreement concluded with other candidate Member 
Sates in 1993.

14( )	 Art. 64 of the Mediterranean Association Agreements between the 
EC and Algeria, Morocco and Tunisia, OJ 2000 L 70.

15( )	 E.g., in the Partnership Agreements between the EC and Russia, 
Ukraine, Moldova, Armenia, Azerbaijan, Kazakhstan, Kyrgyzstan and 
Uzbekistan.

16( )	 ECJ 8 May 2003,C-171/01 (Birlikte/Wählergruppe Gemeinsam, ECR 
2003, I-4301 and ECJ 16 September 2004, C-465/01 (Commission/
Austria) ECR 2004, I-8291. See also Article 9 of the 1963 Association 
Agreement EEC-Turkey.

be found in the directives on family reunification, on 
long-term residents, on students, on refugees and 
beneficiaries of subsidiary protection, on the rights 
of asylum seekers and in the recently adopted direc-
tive on admission of highly qualified workers from 
third countries (the so-called Blue Card Directive).17 
The wording of those provisions varies. They are not 
as broad and as detailed as Articles 7 and 8 of Regu-
lation 1612/68 on EU workers. Neither is it explicitly 
provided that discriminatory clauses in individual 
or collective agreements are null and void. But, the 
relevant provisions in the new directives, without 
any doubt, create an obligation to provide equal 
treatment. But an obligation for whom: the Member 
State, the employer or both? This raises the issue of 
the implementation of EU law. 

Before I turn to that issue, I would like to remind you 
that the EU Charter of Fundamental Rights, which 
has become part of primary Union law with the entry 
into force of the Lisbon Treaty, contains a number of 
provisions that are  relevant for the protection and 
equal treatment of workers. The Charter provides in 
Article 15 that “ everyone has the right to engage 
in work and to pursue a freely chosen or accepted 
occupation” and that “nationals of third countries 
who are authorised to work in the territories of the 
Member States are entitled to working conditions 
equivalent to those of citizens of the Union.”18  Of 
course, ‘equivalent’ is not the same as ‘equal.’ But 
this clause in the Charter at least requires public 
authorities and other employers to justify unequal 
treatment of third country workers in the cases not 
covered by the new directives or other EU law equal 
treatment rules. 

Article 21(2) of the Charter stipulates that “within 
the scope of application of the Treaties and without 
prejudice to any of their specific provisions, any dis-
crimination on grounds of nationality shall be pro-
hibited.” Originally the clause in the present Article 
18 TFEU that prohibits any discrimination on the 
grounds of nationality within the scope of the Treaty 
was meant to protect the nationals of the Member 

17( )	  Article 14(1) of Directive 2003/86, Article 11(1)(a) and Article 21(1) 
of Directive 2003/109, Article 26 of Directive 2004/83, Article 11 
of Directive 2003/9 and Article 14(1) of Directive 2009/50; see also 
K. Groenendijk, Access of Third-Country Nationals to Employment 
under the New EC Migration Law, in: F. Julien-Laferrière, H. Labayle 
and O. Edström (eds.), The European Immigration and Asylum Policy: 
Critical Assessment Five Years After the Amsterdam Treaty, Brussels 
2005 (Bruylant), pp. 141-174.

18( )	 Article 15(1) and 15(3) of the Charter, OJ 2007 C 303, p. 1-16. The 
official Explanations to Article 15(3) of the Charter explicitly refer to 
Article 19(4) of the European Social Charter, OJ 2007 C 303, p. 23.
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States. After extension of the scope of the EC Treaty 
by the Treaty of Amsterdam, covering admission, 
residence and rights of third country nationals as 
well, it is not easy to justify why Article 18 would not 
protect third country nationals with regard to new 
issues that are now within the enlarged scope of 
the Treaty.19 Of course, not every difference in treat-
ment amounts to discrimination. Certain difference 
are provided for in the Treaty itself, e.g., free move-
ment is restricted to Union citizens and their family 
members. But other differences in treatment on the 
grounds of nationality will have to be justified by 
Member States and by employers.  

Finally, the Charter also provides that every worker 
“will be entitled to protection against unjustified 
dismissal and has the right to fair and just work-
ing conditions, such as limited working hours and 
annual paid leave”.20 

Different forms of application  5.	
of EU law within Member States

A first way to implement EU law is by amending the 
national legislation in order to make it compatible 
with EU law. No such amendment is necessary if the 
national law was already in conformity with the EU 
rule. If the national legislation provided for equal 
treatment of workers irrespective of their nationality 
and declared discriminatory clauses null and void, no 
change in that legislation is required. The employer 
will be bound and can be sued on the basis of the 
national law. 

The second way  in which EU law is applied is on 
the basis of the direct effect of the EU rule. If that 
rule is directly applicable a worker can invoke that 
rule before the authorities and the national courts. 
According to the constant case law of the Court of 
Justice non-discrimination and equal treatment 
clauses are directly applicable.21 

If the rule is codified in primary Union law (the TFEU 
or a treaty between the EU and a third country) or 

19( )	 C. Hublet, The Scope of Article 12 of the Treaty of the European 
Communities vis-à-vis Third-Country Nationals: Evolution at Last? 
European Law Journal 2009, pp. 757-774.

20( )	 Articles 30 and 31 of the Charter.
21( )	 E.g., ECJ 30 September 1987, 12/86 (Demirel) ECR 1987, 3719, point 

14 (EEC-Turkey),  ECJ 31 January 1991, C-18/90 (Kziber) ECR 1991, 
I-199 point 15 (EEC-Morocco), ECJ 4 May1999, C-262/96 (Sürül) 
ECR 1999, I-2685, point 65 (EEC-Turkey) and ECJ 29 January 2002 
(Pokrzeptowicz) C-162/00 ECR 2002, I-1049 points 19-30 (EC-Poland).

in a regulation, the Union law rule can be relied on 
both against public authorities and against third 
parties. Thus, Article 7 of Regulation 1612/68 can be 
invoked by workers or their family members having 
used their free movement rights against their 
employers. The professional football player Bosman 
could invoke Article 48 EC Treaty against his former 
employer the Royal Club Liégois SA.22 The Slovak 
handball player Kolpak could rely on the equal treat-
ment clause in Article 38 of the Association Treaty 
between the EC and Slovakia, in his case against the 
German Handball Federation.23 The Russian football 
player Simutenkov did successfully rely on a similar 
clause in the EC-Russia Partnership Agreement, in 
his case against the Spanish Football Federation and 
the Spanish Minister of Culture.24  A similar clause in 
the Treaty of Cotonou,25 concluded in 2000 between 
the EC and what used to be called the Lomé coun-
tries in Africa, Asia and the Americas, so far has never 
given rise to a case before the Court of Justice. I am 
unaware of  the actual application of this last equal 
treatment clause in the Member States.

Workers from third countries with whom the EU 
has not concluded a similar agreement and who 
are within the personal scope of one of the new 
migration and asylum directives just mentioned, 
can directly rely on the access to employment and 
equal treatment clauses in those directives in cases 
where a national or other public authority is or has 
been their employer or is the prospective employer. 
The Court has repeatedly held that directives cannot 
create obligations for individuals. Private employers, 
individual or companies, are not directly bound by 
a directive. They can only be bound by the national 
law implementing the directive.26

However, in those cases the employer may be 
bound to grant equal treatment because the clause 
in the directive (or in other EU law instruments) is 
implemented at the national level in a third way. 
According to the case law of the Court, national 
authorities and courts are obliged to interpret the 
national legislation to the extent possible in such a 
way that it is in conformity with EU law.27 This form 
of implementation is especially relevant with regard 
to clauses in the directives that cannot be relied on 

22( )	 ECJ 15 December 1995, C-415/93 (Bosman), ECR 1995, i-4921.
23( )	 ECJ 8 May 2003, C-438/00(Kolpak) ECR 2003, I-4135.
24( )	 ECJ 12 April 2005, C-265/03 (Simutenkov), ECR 2005, I 2579.
25( )	 Article 13(3) of the Treaty of Cotonou, OJ 2000, L 317/10.
26( )	 ECJ 26 February 1982, 152/84 (Marshall I), ECR 1986, 723.
27( )	 ECJ 4 July 2006 C-212/04 (Adeneler) ECR 2006, I-6057 and ECJ  

23 April 2009 C-378/07 (Angelidaki) not yet in ECR.
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directly against a private employer. It can be used 
in cases where the applicable national norms con-
tain vague or general terms, such as ‘good faith,’ 
‘proper behavior’ or ‘public order.’ A good example 
is the case of a Dutch company that decided to give 
each of its Dutch employees a number of shares in 
the company as a bonus. The foreign workers did 
not get any shares because the national law of the 
French mother company did allow non-EEC nation-
als to be owners of its shares. Several foreign work-
ers sued the company and a Dutch labor court held 
that the general obligation of an employer under 
Dutch labor law ‘to behave as a proper employer’ 
should be interpreted in conformity with the equal 
treatment clauses in international treaties. Hence, 
the company was ordered to give an equal number 
of shares to the foreign workers or, if this was not 
possible, to pay them the value of the shares.28 The 
case concerned Turkish and Moroccan workers. 
But the same reasoning would apply with regard 
to discrimination of EU workers or with regard to 
third country workers under the new migration and 
asylum directive. The case dates back to 1986. Today 
such a case would be decided on the basis of the 
more recent Dutch General Equal Treatment Act that 
entered into force in 1994.29

In a similar way the national equal treatment legisla-
tion of Member States should be interpreted, to the 
extent possible, in such a way as to live up to the 
obligations of the Member State under Union law. 
This obligation to interpret national law in conform-
ity with EU law also applies to official national Equal 
Treatment Commissions or similar bodies estab-
lished in most Member States. This brings me to my 
second question:  the available remedies.

Effective remedies against 6.	
discriminatory treatment  
by employers

Lawyers often are inclined to think that recourse to 
courts is the appropriate reaction in cases of discrim-
ination by employers. Workers, however,  seldom 
perceive approaching lawyers or courts as an attrac-
tive alternative. Visible reliance on the law may 

28( )	 Kantonrechter Gorinchem 8 December 1986, Rechtspraak 
vreemdelingenrecht 1986, no. 79.

29( )	 Act of 2 March 1994, Staatsblad 1994, no. 230.

well be the end of their employment relationship. 
Courts are perceived as expensive and slow. Moreo-
ver, national courts often have a defensive attitude 
against Union law. Lack of knowledge or experience 
with Union law, an attitude to ‘defend’ the national 
law that is better known against ‘invasion’ by Union 
law or other reasons mean that national courts, at 
least in the first years after its adoption, have a ten-
dency to disregard EU law or interpret it in such a 
way that existing national law can be applied in the 
way it always has been.

A typical example of this defensive attitude in my 
view is the 2008 judgment of the Supreme Court 
of Cyprus in the Motilla case on the (non-) applica-
tion of Directive 2003/109/EC on the status of third 
country nationals who are long-term residents30 to 
third country workers employed in Cyprus. Cyprus 
has a policy of granting residence and employ-
ment permits to low skilled workers from third 
countries that are explicitly restricted to two years 
and are non-renewable. However, in real life, at the 
end of the two years many of those workers are not 
required to leave the country, but are given a new 
two-year, non-renewable permit. Only highly skilled 
and managerial workers receive a permanent resi-
dence permit. The central question in this case was 
whether a worker who has been lawfully employed 
for more than five years on the basis of such tem-
porary permits is within the personal scope of the 
Directive. The majority of the Supreme Court in the 
first judgment on this directive by the highest court 
of a Member State, considering the text of the direc-
tive, the policy of the government and the explicit 
temporary character of the permits, held that the 
worker was not entitled to long-term resident sta-
tus.31 With all due respect I hold this conclusion to 
be incorrect, since it would leave the Member States 
free to exclude whole categories of workers from the 
scope of the directive and thus severely restrict its 
effect, by simply stating that their employment is 
temporary whilst in reality it is not. The Commission´s 
Explanatory Memorandum on the proposal for this 
directive makes it clear that one of the purposes 
of the directive is to grant equal treatment to third 
country workers lawfully employed for five years 
in a Member State. Exception was made for the 

30( )	 Directive 2003/109/EC was adopted on 25 November 2003 and 
published in OJ 2004 L 16/44. The Directive had to be implemented 
in the national legislation of Member States by 23 January 2006.

31( )	 Supreme Court of Cyprus Second Instance Jurisdiction 21 January 
2008 (Motilla v. Republic of Cyprus, case No 673/2006). Four of the 
thirteen judges dissented with the majority.
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workers admitted ¨solely on temporary grounds¨ 
for inherently temporary jobs.32 This defensive atti-
tude is not exclusive to Cyprus. It can be observed in 
other Member States as well. The Netherlands gov-
ernment applies the same reasoning as the Cyprus 
Supreme Court with regard to ministers of religion 
(read:  imams) who have been lawfully admitted for 
more than five years.33

Alternative remedies7.	

In practice a worker has at least four alternatives to 
going to court: do nothing, resign and let the vio-
lations of his rights continue, try to get support of 
a trade union against the discriminatory behavior 
of the employer, file a claim with an Equal Treat-
ment Commission or with an Ombudsman. I will 
conclude with a few words on each of the latter 
three alternatives.

Whether trade unions, the workers council or 
another workers’ representation are perceived as 
an attractive alternative depends on the mem-
bership, the accessibility and the past activities 
of those bodies on behalf of migrant workers. In 
some Member States trade unions have succeeded 
in organizing large numbers of immigrant work-
ers, not only as simple members but also in their 
governing bodies. In Germany and Sweden trade 
unions have visibly acted on behalf of migrant 
workers. In other Member States trade unions have 
been more ambivalent regarding migrant workers 
(e.g., Netherlands and France), or are perceived as 
being mainly active for their predominantly white, 
male and middle-aged members.34

Under Union law trade unions may act on behalf 
of workers, irrespective of their nationality and 
irrespective of the lawfulness of their residence 

32( )	 COM(2001) 127 of 13.3.2001, p. 14-15 and Article 3(2)(e) of Directive 
2003/109. In a letter of 12 October 2009 to the Cypriote organisation 
KISA – Action for Equality, Support, Antiracism in Nicosia the 
European Commission states: “Indeed it is not the purpose of this 
provision to allow for consecutive prolongations of residence permits 
for periods of validity of less than five years each time to exclude 
third-country nationals from eligibility for long-term resident status, 
despite their legal and continuous stay of more than five years.”

33( )	 The Aliens Chamber of the District Court of Amsterdam held that this 
position is incompatible with Directive 2003/109/EC in a judgment of 
3 June 2009, LJN: BI8797.

34( )	 R. Penninx and J. Roosblad (ed.), Trade Unions, Immigration, and 
Immigrants in Europe, 1960-1993, A Comparative Study of the Actions 
of Trade Unions in Seven West European Countries, 2000 (Berghahn). 
The editors observe that Turkish workers are highly organized 
in Belgium and Sweden, but have a relatively low trade union 
membership in France, Switzerland and the Netherlands (p. 200).

and work. The new directive on sanctions against 
employers of illegally staying third country nation-
als, adopted by the Council in June 2009, provides 
the legal basis for activities of trade unions on 
behalf of undocumented workers.35 Article 13 of 
that directive stipulates: 

“Member States shall ensure that there are effective 
mechanisms through which third-country nationals 
in illegal employment may lodge complaints against 
their employers, directly or through third parties 
designated by Member States such as trade unions 
or other associations or a competent authority of 
the Member State when provided for by national 
legislation.” 

Moreover, it is provided: 

“Member States shall ensure that third parties which 
have, in accordance with the criteria laid down in 
their national law, a legitimate interest in ensuring 
compliance with this Directive, may engage either 
on behalf of or in support of an illegally employed 
third-country national, with his or her approval, in 
any administrative or civil proceedings provided for 
with the objective of implementing this Directive.”

The national legislation of Member States will have 
to give trade unions and NGOs, acting for undocu-
mented migrant workers, ways to effectively enforce 
the rights of these migrant workers. This new direc-
tive even provides for the possibility of granting 
the undocumented worker  a temporary residence 
permit pending the proceedings of the worker 
against his (former) employer.36

From the national reports of the Network on Free 
Movement of Workers on developments in recent 
years it appears that in several Member States the 
national Equal Treatment Body or Ombudsman has 
been active on behalf of EU migrants. Because the 
Commission has published the annual report on its 
website, they have become a valuable source for 
researchers and policy makers.37

The recent report on Cyprus mentions the activities 
of the national Anti-Discrimination Authority not only 
with regard to the long delays in issuing residence 

35( )	 Directive 2009/52 of 18 June 2009, OJ 2009 L 168/24.
36( )	 Article 13(4) explicitly refers to a similar clause on temporary 

residence permits for victims of trafficking in Directive 2004/81.
37( )	 The reports of the Network can be accessed via http://ec.europa.eu/

social/main.jsp?catId=475&langId=en 

http://ec.europa.eu/social/main.jsp?catId=475&langId=en
http://ec.europa.eu/social/main.jsp?catId=475&langId=en
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documents to EU nationals, but also on the discrimi-
natory refusal of heating benefits, health care, and 
the potential discrimination against EU nationals in 
the recruitment for employment in the public sec-
tor.38 The Dutch report on 2008/09 refers to an opin-
ion of the Dutch Equal Treatment Commission that, 
after an extensive investigation, established the indi-
rect wage discrimination of EU-8 workers.39 In ear-
lier years that Commission has published opinions 
on the use of language requirements to exclude EU 
workers from jobs in cases were the required level of 
knowledge of Dutch language (speaking without a 
foreign accent) was not relevant for the job.

The reports on 2008/09 on several Member States 
mention the activities of the national Ombudsman or 
comparable institutions providing a remedy against 
discriminatory treatment of EU workers. The Greek 
Ombudsman was active on the issue of the exclu-
sion of EU nationals from study grants in 2008 and in 
earlier years against the substandard employment 
conditions of EU-8 workers. In Latvia the Ombuds-
man denounced the illegality of the permanent resi-
dence requirement excluding EU workers from social 
security benefits. The Portuguese Ombudsman 
acted against discriminatory registration fees for 
the transfer of football players from other Member 
States. The reports on 2007 mention activities of the 
Czech Defender of Public Rights against substand-
ard working and payment of temporarily employed 
Polish nationals, and of the Ombudsmen in Hungary 
and Luxembourg with regard to the social security 
rights of EU workers.

38( )	 The 2007 report on Cyprus can be accessed via http://ec.europa.eu/
social/keyDocuments.jsp?type=3&policyArea=24&subCategory=458
&country=26&year=2007&advSearchKey=&mode=advancedSubmit
&langId=en 

39( )	 Commissie Gelijke Behandeling Opinion 2008, no. 128.

The relatively easy access and low costs of the 
Equal Treatment bodies and Ombudsmen and 
their competence and capacity to conduct inde-
pendent investigations means that those insti-
tutions have become an attractive and possibly 
effective remedy against violations by employ-
ers of the rights of EU and third country workers 
under EC equal treatment rules.40 This applies 
with regard to violations by private employers, 
by companies and by public authorities acting in 
the capacity of employer. Of course, appeal to a 
court may still be necessary, if the employer does 
not comply with the opinion of the Ombudsman 
or the Equal Treatment Body. But the number of 
employment discrimination cases before those 
bodies clearly tends to exceed the number of 
such cases before the courts. Moreover, the courts 
often lack the investigatory competence or are 
less inclined to use their investigatory powers in 
discrimination cases than the alternative bodies. 
Interestingly, the two alternative bodies in several 
Member States appear to take Community law 
more seriously – or at least at an earlier stage – 
than some national courts. Maybe this more open 
attitude can be explained by their institutional 
perspective. Ombudsmen and Equal Treatment 
bodies tend to pay more attention to the position 
of the individual person irrespective of his or her 
nationality. National courts may have a tendency 
to start reasoning from the perspective of the 
state. Courts, after all, are state institutions. But 
their judgments in a democratic state are binding 
for the state and other public authorities.

40( )	 A. Brenninkmeijer and P. Nikiforos Diamandouros,The role of 
ombudsmen and similar bodies in the application of EU law, report 
on the 5th Seminar of the National Ombudsmen of EU Member States 
and Candidate Countries 11-13 September 2005, The Hague 2006.

http://ec.europa.eu/social/keyDocuments.jsp?type=3&policyArea=24&subCategory=458&country=26&year=2007&advSearchKey=&mode=advancedSubmit&langId=en
http://ec.europa.eu/social/keyDocuments.jsp?type=3&policyArea=24&subCategory=458&country=26&year=2007&advSearchKey=&mode=advancedSubmit&langId=en
http://ec.europa.eu/social/keyDocuments.jsp?type=3&policyArea=24&subCategory=458&country=26&year=2007&advSearchKey=&mode=advancedSubmit&langId=en
http://ec.europa.eu/social/keyDocuments.jsp?type=3&policyArea=24&subCategory=458&country=26&year=2007&advSearchKey=&mode=advancedSubmit&langId=en


* 	 This an approved reprint of (2009) 38 Industrial Law Journal 122-132.
**	 Many thanks to Paul Beaumont and Louise Merrett for their comments. 
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IntroductionA.	

Just when it looked like things could not get much 
worse for trade unions in the ‘old’ Member States 
following the European Court of Justice’s deci-
sions in Case C-438/05 Viking [2008] IRLR 14, Case 
C-341/05 Laval [2008] IRLR 160 and Case C-346/06 
Rüffert [2008] IRLR 467 (noted by Anne Davies 
(2008) 37 ILJ 125 and Paul Davies (2008) 37 ILJ 293 
respectively) along comes the Court’s decision in 
Case C-319/06 Commission v Luxembourg, judg-
ment of 19 June 2008. At first sight, Commission v 
Luxembourg appears to have little to say to the UK. 
Enforcement proceedings brought under Article 
226 against a defaulting Member State tend to be 
confined to the specific circumstances of that state. 
Yet this case emphasises that Viking and Laval are 
no flash in the pan and that the Court is serious 
about facilitating free movement of services under 
Article 49 of the EC Treaty. This will particularly 
benefit businesses from the ‘new’ Member States, 
even if this comes at the expense of labour laws 
in the host ‘old’ Member States. More significantly 
for a number of Member States, including the UK, 
Commission v Luxembourg casts serious doubts on 
the territorial application of national labour laws. 

It has long been a rule of British law that, provided 
the individual falls within the personal scope of 
the relevant provision and has worked the relevant 
period of service, UK employment rights will apply, 
irrespective of the individual’s nationality and the 

duration of his or her employment in the UK. As the 
analysis below shows, the Rome Convention 1980, 
soon to be replaced by the Rome I Regulation1 (Reg-
ulation 593/2008 (OJ [2008] L177/6) which applies 
from 17 December 2009) appears to endorse this 
position in respect of migrant workers and possibly 
in respect of posted workers. However, the Posted 
Workers Directive 96/71 (OJ [1997] L18/1) casts seri-
ous doubt on the territorial application of national 
labour law to posted workers. 

I will argue that Commission v Luxembourg, as well as 
the earlier cases such as Laval, highlight the tension 
between the ‘labour law’ perspective traditionally 
adopted by national law and the Rome Convention 
on the one hand, and the ‘single market’ perspective 
adopted by the Court of Justice on the other. The 
UK, together with a number of other Member States 
including Ireland, has taken a labour law approach, 
applying national labour laws to all those working 
in its territory. It does this in the name of equality, 
fairness and good industrial relations. By contrast, 
the ECJ sees the application of national labour law 
by a host state as a barrier to the provision of serv-
ices under Article 49 and therefore presumptively 
unlawful. The Court of Justice has mitigated this 
position somewhat by allowing the host state to 
apply to posted workers its laws in those areas listed 
in Article 3(1) of the Posted Workers’ Directive. How-
ever, since Article 3(1) is a derogation to the basic 
rule that home state laws apply, Article 3(1) is nar-
rowly construed. This means that the list of areas in 

1( )	 There is, however, a complicating factor when relying on the Rome  
I Regulation in the UK: the UK (unlike Ireland) has exercised its powers 
under Articles 1 and 2 of the Protocol on the position of the UK and 
Ireland not to take part in the adoption of the Rome I Regulation and 
so not to be bound by its provisions (Recital 45 of the Rome  
I Regulation). The UK has, nevertheless, declared its intention to  
opt-into the Regulation (2887th Justice and Home Affairs Council,  
24-5 July 2008).  So from December 2009 the Rome I Regulation will 
apply to the UK and not the Rome Convention (Article 24 of the Rome 
I Regulation)). For the sake of clarity, in this article I will refer mainly to 
the provisions in the revised Rome I Regulation.
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Article 3(1) is exhaustive. Therefore, following Com-
mission v. Luxembourg and Laval, the UK’s assump-
tion that all of its laws apply to all those working on 
the territory should be reversed, at least in the case 
of posted workers, and that the UK should apply 
only those laws in the areas listed in Article 3(1) to 
posted workers, subject possibly to public policy 
arguments made under the Rome Regulation.

In order to understand how this conclusion has been 
reached the article begins by considering the position 
under the Rome Convention/Regulation before turn-
ing to consider the Posted Workers’ Directive 96/71,  
as interpreted by the Court of Justice. We then 
examine whether there are any remaining possibili-
ties for the UK to continue to apply its national laws 
to posted workers. Finally, we consider the actual 
likelihood of the Commission bringing proceedings 
against the UK under Article 226 and conclude that 
they are remote, at least until after any future Irish 
referendum on the Lisbon Treaty.

The Basic Conflicts of Laws rules  B.	
on Employment Law 

As far as individual employment contracts are 
concerned, the Rome I Regulation envisages two 
situations: (1) where the parties have chosen the 
applicable law and (2) where they have not. Where 
the parties have not chosen the applicable law, Arti-
cle 8(2) applies. This says:

To the extent that the law applicable to the indi-
vidual employment contract has not been chosen 
by the parties, the contract shall be governed by 
the law of the country in which or, failing that, from 
which the employee habitually carries out his work 
in performance of the contract. The country where 
the work is habitually carried out shall not be deemed 
to have changed if he is temporarily employed in 
another country. (emphasis added to show the major 
changes from the language of the original Article 
6(2)(a) of the Rome Convention)

So, in the case of a Polish worker who has come 
to the UK as a migrant worker under Article 39 EC 
but without a choice of law clause in his contract, 
Article 8(2) says that English law will be the objec-
tively applicable law. However, in the case of a Polish 
worker temporarily posted to the UK by a Polish com-
pany under Article 49 EC, the objectively applicable 
law will be Polish. According to the 36th Recital of 

the Rome I Regulation, work is regarded as tempo-
rary ‘if the employee is expected to resume working 
in the country of origin after carrying out his tasks 
abroad’. In an attempt to deal with evasion tech-
niques, it continues ‘The conclusion of a new con-
tract of employment with the original employer or 
an employer belonging to the same group of com-
panies as the original employer should not preclude 
the employee from being regarded as carrying out 
his work in another country temporarily’.

Where, on the other hand, the parties have chosen 
the applicable law (which they are permitted to do 
under Article 3 of the Rome I Regulation: ‘A contract 
shall be governed by the law chosen by the par-
ties’), Article 8(1) of the Rome I Regulation says ‘An 
individual employment contract shall be governed 
by the law chosen by the parties in accordance with 
Article 3.’ However, Article 8(1) continues that ‘Such 
a choice of law may not, however, have the result of 
depriving the employee of the protection afforded 
to him by provisions that cannot be derogated from 
by agreement under the law that, in the absence 
of choice, would have been applicable pursuant to 
[Article 8(2)] …’. So if the parties have chosen English 
law to govern the employment contract and the Eng-
lish workers are posted temporarily to Poland then 
English law is likely to be the objectively applicable 
law under Article 8(2) as well as the chosen law. Fur-
thermore, even if, in this situation, the parties have 
chosen Polish law to apply this will be subject to the 
provisions of Article 8(1) which say that the choice of 
law cannot deprive the employee of the protection 
afforded to him by the ‘provisions that cannot be 
derogated from by agreement under the law that, in 
the absence of choice, would have been applicable 
pursuant to [Article 8(2)], namely mandatory provi-
sions of English law. So generally English law would 
remain the objectively applicable law, provided that 
English law is more favourable to the employee and 
it is suitable to apply English law under the prin-
ciples laid down in Lawson v. Serco [2006] UKHL 3, 
[2006] IRLR 289 (Dicey, Morris & Collins, The Conflicts 
of Law (Sweet & Maxwell, 2006), 33-069-33-071). 
Similarly, where the Polish employer, posting Polish 
workers to the UK, has chosen Polish law to govern 
the contract, the chosen law will be and the objec-
tively applicable law is likely to be Polish.

This analysis shows that when considering the posi-
tion of the Polish worker temporarily posted to the 
UK, with or without Polish law being the choice of 
law, Polish law may well apply to the contract. Even 
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if the parties have chosen a different law, such as 
English law, the contract will remain subject to man-
datory provisions of Polish law which cannot be 
derogated from. English courts will be able to apply 
English law only if (1) English law applies as an over-
riding mandatory rule of the forum under Article 
7(2) of the Rome Convention, now Article 9(2); or (2) 
on the basis of the foreign law being contrary to UK 
public policy under Article 21 of the Rome Regula-
tion. We shall consider Article 7(2)/Article 9(2) now; 
we shall return to Article 21 later.

Under Article 7(2) of the Rome Convention ‘Noth-
ing in this Convention shall restrict the application 
of the rules of the law of the forum in a situation 
where they are mandatory irrespective of the law 
otherwise applicable to the contract.’ In the UK it 
seems that the Employment Rights Acts 1996 is a 
‘mandatory rule’. Section 204(1) ERA 1996, headed 
‘Law governing employment’, provides ‘For the 
purposes of this Act it is immaterial whether the 
law which (apart from this Act) governs any per-
son’s employment is the law of the United King-
dom, or of a part of the United Kingdom’. The 
leading text in the field, Dicey, Morris and Collins 
on the Conflict of Laws (Sweet & Maxwell, 14th edi-
tion, 2006, para. 33-090) says that the ERA 1996 
applies ‘prima facie to all contracts of employment, 
whatever their governing law, and will be treated 
as a mandatory provision for the purposes of Art. 6 
and Art. 7(2) of the Convention’. They also suggest 
(paras 33-096-33-103) that the Equal Pay Act 1970, 
the Sex Discrimination Act (and by implication the 
other discrimination statutes), TULR(C)A 1992, the 
National Minimum Wage Act 1998 and the Public 
Interest Disclosure Act 1998 will also be regarded 
as mandatory under Articles 6 and 7(2) of the Rome 
Convention. If Dicey, Morris and Collins are correct 
then, under Article 6 and 7(2) of the Convention, 
Polish posted workers, working in the UK, are likely 
to benefit from all the employment protection laid 
down by these statutes, provided they fall within 
the personal scope of the provision and satisfy any 
qualifying period.

However, some doubt may be cast on this analy-
sis in the light of the revision to Article 7(2) of the 
Rome Convention by Article 9(2) of the Rome I 
Regulation. This provides: ‘Nothing in this Regu-
lation shall restrict the application of the overrid-
ing mandatory provisions of the law of the forum.’ 
‘Overriding mandatory provisions’ are defined in 
Article 9(1) as ‘provisions the respect for which is 

regarded as crucial by a country for safeguarding 
its public interests, such as its political, social or 
economic organisation, to such an extent that they 
are applicable to any situation falling within their 
scope, irrespective of the law otherwise applicable 
to the contract under this Regulation.’ (emphasis 
added) As the Commission’s explanatory memo-
randum says (COM(2005)650, 7), this test explic-
itly draws on the ECJ’s decision in Arblade [1999]  
ECR I-8453, para. 31. It is hard to argue that, for 
example, laws on unfair dismissal, however central 
to a system of employment protection, are ‘crucial’ 
to safeguard a country’s social organization. It will 
therefore be harder to argue in future that Polish 
workers temporarily posted to the UK will be sub-
ject to key aspects of UK employment protection 
legislation which applies as overriding mandatory 
provisions of the forum.

This difficulty of applying UK labour law to posted 
workers is now further compounded by the applica-
tion of Articles 3(1) of the Posted Workers Directive 
(PWD) 96/71 and Article 49 EC, as interpreted by the 
Court of Justice in Laval, Rüffert and Commission v 
Luxembourg to which we now turn.

Posted Workers and UK LawC.	

The UK’s implementation of the PWD1.	

Unusually, when it comes to implementing Direc-
tives, the UK did not pass specific legislation to give 
effect to the PWD. Because, as we have seen, the UK 
applies all of its labour laws to those falling within 
its territorial scope the UK thought British law (more 
than) adequately covered the list of situations in 
Article 3(1) PWD. However, the UK did repeal some 
provisions in its legislation thought to deny protec-
tion to posted workers. In particular, s.196 ERA 1996 
which removed rights under the ERA from those 
‘engaged in work wholly or mainly outside Great 
Britain’, was repealed by s.32 of the Employment 
Relations Act 1999, with the result that the territo-
rial limitation no longer applied to any of the rights 
listed in the ERA.

In addition, SI 1999/3163 The Equal Opportunities 
(Employment Legislation)(Territorial Limits) Regu-
lations 1999 removed the word ‘mainly’ from, for 
example, s.10(1) SDA which had required that for 
discrimination to be unlawful it had to relate to 
employment ‘at an establishment in Great Britain’ 
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and that ‘employment is to be regarded as being at an 
establishment in Great Britain unless the ‘employee 
does his work wholly or mainly outside Great Britain’. 
From 1 October 2005, the territorial scope of the SDA 
was further amended by SI 2005/2467 Employment 
Equality (Sex Discrimination) Regulations 2005 to 
bring it into line with the more recently introduced 
discrimination laws. 

Problems with the UK’s implementation2.	

As we have seen, the UK has applied all of its 
employment legislation to posted workers in the 
UK including key employment rights such as unfair 
dismissal, redundancy payments and family rights 
(eg paternity leave, right to request flexible work-
ing), none of which are listed in Article 3(1) PWD. It 
will be argued that the UK’s position may well be in 
breach of the PWD and Article 49 EC. The argument 
runs as follows.

Under Article 3(1) PWD, the host state must apply 
a ‘nucleus of mandatory rules’ (Recital 13 PWD) to 
posted workers working in its territory, whatever 
the law applicable to the employment relation-
ship. Following Laval and Rüffert, we know that the 
list of areas covered by Article 3(1) (restrictions on 
working time, minimum rates of pay, conditions of 
hiring out of workers, health and safety, protection 
of pregnant workers and those who have recently 
given birth and equality legislation) is exhaustive 
and interpreted restrictively (confirmed in Commis-
sion v. Luxembourg, para. 26). One explanation for 
this strict approach is that Article 3(1) is a ‘deroga-
tion’ (per AG Mengozzi in Laval, at para. 132) from 
the principle of home state control laid down in 
Article 6(2)(a) of the Rome Convention/Article 8(2) 
of the Rome Regulation, and derogations must 
be narrowly construed. Another explanation is 
that the Posted Workers Directive is not primarily 
a worker protection measure, as had been widely 
assumed by labour lawyers at least, but rather a 
measure to facilitate freedom to provide services, 
as its legal basis (Articles 47(2) and 55 EC) dem-
onstrates. It should therefore be interpreted in a 
way that facilitates service provision which means 
that any potential barriers to freedom to provide 
services, particularly employment laws of the host 
state, should be narrowly construed (see also Com-
mission v. Luxembourg, paras. 32-3). Therefore, if the 
detailed terms of the Directive are not complied 
with, in particular Articles 3(1) and Article 3(8),  

there will be a breach of Article 49. This point is 
made explicitly by Advocate General Mengozzi in 
Laval (para. 149):

A measure that is incompatible with Directive 96/71 
will, a fortiori, be contrary to Article 49 EC, because 
that Directive is intended, within its specific scope, 
to implement the terms of that Article.

As Deakin has shown, the Directive and Article 49 
are mutually reinforcing: the restrictive interpreta-
tion of the Directive is derived from Article 49 and 
the substance of Article 49 is derived from the Direc-
tive ((2007-8) 10 CYELS forthcoming). 

All of this suggests that the UK can apply its laws to 
posted workers but only in the areas listed in Arti-
cle 3(1) of the Directive, and that posted workers 
can enforce those rules in the areas listed in Arti-
cle 3(1) before British employment tribunals under 
Article 6 PWD. However, the UK’s extension of other 
important areas of its legislation, including unfair 
dismissal protection and family friendly rights, to 
posted workers looks vulnerable to challenge as 
being incompatible with Article 3(1) PWD and Arti-
cle 49 EC (see also COM(2003) 458, 11 and 14). Are 
there any ways out for the UK?

Escape Routes?3.	

Article 3(7) Minimum Standards Clause3.1.	

The first possible escape route is Article 3(7) PWD. 
This says that paragraphs 1 to 6 of Article 3 ‘shall 
not prevent application of terms and conditions of 
employment which are more favourable to work-
ers’. While many commentators, together with 
Advocate General Bot in Rüffert, assumed this 
meant that the host state could impose higher 
standards, the ECJ disagreed. In Laval it said that 
under Article 3(7) the host state could not impose 
terms and conditions of employment which went 
‘beyond the mandatory rules [in Article 3(1)] for 
minimum protection’ (para 80, Rüffert, para 33). 
Rather, the ECJ continued, Article 3(7) applied (1) to 
the situation of out-of-state service providers vol-
untarily signing a collective agreement in the host 
state which offered superior terms and conditions 
to their employees and (2) to the situation where 
the home state laws or collective agreements were 
more favourable and these could be applied to the 
posted workers. 
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So, under this interpretation, British rules on, for 
example, the minimum wage could legitimately be 
extended to British workers posted to Poland (as 
paragraph 20 of the Guide to the Minimum Wage 
envisages). Likewise a German worker temporarily 
posted to Portugal will continue to enjoy German 
terms and conditions. It was this scenario that 
prompted the German government to support, in 
early drafting, what is now the ECJ’s understanding 
of Article 3(7) of the Posted Workers Directive (PWD) 
96/71, namely that the home state can apply higher 
standards to its posted workers, thereby protecting 
German workers working in Portugal. However, the 
ECJ’s interpretation of Article 3(7) means that the UK 
cannot rely on Article 3(7) to extend all of its labour 
law rules to Polish workers posted to the UK. So this 
escape route appears to be blocked.

Article 3(10) PWD Public Policy provisions3.2.	

Another possibility would be for the UK to rely 
on Article 3(10) PWD to justify extending all of its 
labour legislation to posted workers if it can argue 
that these rights constitute ‘public policy provi-
sions’. There are two problems standing in the 
way of this argument. The first is small and tech-
nical. Laval suggests that if a state wishes to take 
advantage of a derogation it must do so expressly 
(para. 84). It is not at all clear that general asser-
tions made by the UK to the Commission and on 
the relevant websites constitute a sufficiently posi-
tive step to constitute ‘national authorities having 
had recourse to Article 3(10)’. 

The second and more substantive problem facing 
the UK is the decision in Commission v Luxembourg. 
In that case the Commission argued that by declaring 
that most of its labour law provisions and collective 
agreements to be mandatory rules under Article 7(2)  
of the Rome Convention and applying them to 
posted workers, Luxembourg breached Article 3(1) 
of the Posted Workers Directive and Article 49 EC. 
In its defence, Luxembourg argued that it could 
extend its legislation to posted workers because 
the rules all related to mandatory provisions falling 
under national public policy under Article 3(10) of 
the Posted Workers Directive. In other words, Lux-
embourg said that Article 7(2) of the Rome Con-
vention (now Article 9(2) of the Rome I Regulation) 
and Article 3(10) PWD were co-extensive. The Court 
effectively agreed with Luxembourg’s analysis but 
reached the opposite conclusion when applying 
these provisions. 

The Court began by recalling its observations in 
Cases C-369/96 and C-374/96 Arblade [1999] ECR 
I- 8453, para. 31 that ‘the classification of national 
provisions by a Member State as public order leg-
islation applies to national provisions compliance 
with which has been deemed to be so crucial for 
the protection of the political, social or economic 
order in the Member State concerned as to require 
compliance therewith by all persons present on the 
national territory of that Member State and all legal 
relationships within that State’ (para. 29). As we have 
already seen, this is the same test used to define 
overriding mandatory provisions in Article 9(2) of 
the Rome I Regulation, thus supporting the view 
that Article 3(10) PWD and Article 9(2) of Rome I are 
co-extensive.

Having laid down this narrow reading of public 
policy the Court then said that the public policy 
exception, as a derogation from the fundamental 
principle of freedom to provide services, had to 
be interpreted strictly (paras. 30 and 31). In sup-
port, it cited Declaration No 10 on Article 3(10) 
PWD recorded in the Council minutes which pro-
vides that the expression ‘public policy provisions’ 
should be construed as covering ‘those manda-
tory rules from which there can be no derogation 
and which, by their nature and objective, meet 
the imperative requirements of the public interest. 
These may include, in particular, the prohibition of 
forced labour or the involvement of public authori-
ties in monitoring compliance with legislation on 
working conditions’ (para. 33, emphasis added). 

These observations further emphasise the idea that 
Article 7(2) of the Rome Convention, now Article 9(2) 
of the Rome I Regulation, and Article 3(10) PWD are 
co-extensive. Both suggest that only exceptionally 
can the host state insist on applying its law to tem-
porary/posted workers. This conclusion sits rather 
uncomfortably with the observations made by the 
Commission in its Green Paper on the Conversion of 
the Rome Convention that Article 3(1) ‘determines 
a “focal point” of mandatory rules to be complied 
with throughout the period of assignment to the 
host Member State … The Directive must there-
fore be regarded as an implementation of Article 7  
of the Rome Convention, concerning overriding 
mandatory rules’ (COM(2002) 654, 36), a view which 
appears to be repeated in the 34th Recital of the 
Rome I Regulation (‘The rule on individual employ-
ment contracts should not prejudice the applica-
tion of the overriding mandatory provisions of the 
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country to which a worker is posted in accordance 
with Directive 96/71/EC of the European Parliament 
and of the Council of 16 December 1996 concerning 
the posting of workers in the framework of the pro-
vision of services’). It is hard to argue that maximum 
work periods, minimum rest periods and minimum 
paid holidays, satisfy the Arblade test of being ‘crucial 
for a country for safeguarding its public interests’. Yet 
they are listed in Articles 3(1)(a) and (b) as part of the 
PWD’s nucleus of ‘mandatory rules’ which the host 
state must apply. 

How can this circle be squared? Perhaps the only 
way is through reliance on the doctrine of pre-
emption. The Community legislature has selected 
those matters listed in Article 3(1)(a)-(g) PWD to be 
the mandatory rules under Article 7(2) of the Rome 
Convention/Article 9(2) of the Rome I Regulation. 
Therefore, Member States cannot unilaterally rely 
on Article 7(2)/Article 9(2) and Article 3(10)) to 
impose additional requirements on posted work-
ers over and above those laid down by Article 3(1) 
PWD, except in truly exceptional circumstances 
(which may, in fact, never arise). 

The exceptional nature of Article 3(10) was empha-
sized later in the Commission v. Luxembourg when 
the Court tightened up the criteria for public policy 
still further (para. 50):

…while the Member States are still, in principle, 
free to determine the requirements of public policy 
in the light of national needs, the notion of public 
policy in the Community context, … may be relied 
on only if there is a genuine and sufficiently serious 
threat to a fundamental interest of society.

For good measure, the Court added that the Member 
State invoking the derogation must produce ‘appro-
priate evidence or by an analysis of the expedi-
ency and proportionality of the restrictive measure 
adopted by that State, and precise evidence ena-
bling its arguments to be substantiated (para. 51). 

The test set out in paragraph 50 of Commission v 
Luxembourg replicates the well known test for public 
policy used by the Court in the context of free move-
ment of persons (Case 30/77 Bouchereau [1977] ECR 
1999, now enshrined in Article 27 of the Citizens Rights 
Directive 2004/38) to consider whether a Member 
State is justified in deporting a migrant. It is surpris-
ing that the Court has transplanted this test to the 
very different context of labour law, although it may 

have been influenced by the Commission’s own view 
of public policy set out in its Communication on the 
implementation of the Directive (COM(2003) 458. 13).  
With the exception of laws against slavery (referred to 
in Declaration No.10), it is difficult to see how states 
can argue that any labour laws, however fundamen-
tal to the system of employment protection, satisfy 
this extraordinarily high standard, as we saw from the 
working time example. (The group of experts advis-
ing the Commission thought that public policy provi-
sions would cover fundamental rights and freedoms 
such as freedom of association and collective bar-
gaining, prohibition of forced labour, the principle 
of non-discrimination and elimination of exploita-
tive forms of child labour, data protection and the 
right to privacy but there is no evidence that the 
Commission agreed with this (COM(2003) 458, 14)).  
The effect of Commission v. Luxembourg is to inter-
pret Article 3(10) PWD and Article 7(2)/Article 9(2)  
of the Rome Convention/Regulation almost out  
of existence.

With the Bouchereau test as its yardstick, it 
is not at all surprising that the Court then 
found that specific aspects of Luxembourg 
labour law that were applied to posted work-
ers could not be justified under Article 3(10).  
For example, Luxembourg law, like UK law, required 
a written contract or document established pursu-
ant to Directive 91/533 on the written statement, a 
matter not covered by Article 3(1) PWD. The Court 
pointed out that since employers were required by 
the law of the home state to provide a written state-
ment, the Luxembourg law was likely to dissuade 
undertakings established in another Member State 
from exercising their freedom to provide services. The 
Court therefore concluded that the Luxembourg rule 
did not ‘comply with the first indent of Article 3(10)  
of Directive 96/71, in so far as it is not applied in 
compliance with the Treaty’ (para. 44). Likewise, the 
Court rejected Luxembourg’s attempt to apply a 
‘living wage’ to posted workers (ie all wages indexed 
to the cost of living) in order to ensure ‘good labour 
relations in Luxembourg’ and to protect ‘workers 
from the effects of inflation’ (para. 48). Such general 
assertions, made in the absence of ‘appropriate evi-
dence’, meant that Luxembourg had failed to make 
out the public policy derogation (paras. 54-5).

Luxembourg, again like the UK, also applied its own 
laws implementing the Part-time Work Directive 
97/81 and the Fixed-term Work Directive 99/70 to 
posted workers. Once again, the Court notes that 
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the requirement ‘concerns a matter which is not 
mentioned in the list in the first subparagraph of 
Article 3(1)’ (para. 57). This is a surprising observa-
tion since Article 3(1)(g) talks of ‘equality of treatment 
between men and women and other provisions on 
non-discrimination’. Both Directives 97/81 and 99/70 
have the principle of non-discrimination at their core. 
Nevertheless, the Court continued that such rules 
were likely to hinder the exercise of freedom to pro-
vide services by undertakings wishing to post work-
ers to Luxembourg (para. 58), and that since the host 
law already ensures the protection of these rights, 
Luxembourg again could not rely on the public policy 
exception (para. 60). Finally, the Court said that col-
lective agreements could not could not constitute 
a public policy exception under the first indent of 
Article 3(10) (paras. 64-5) nor did the second indent 
of Article 3(10) apply to them since that related exclu-
sively to the terms and conditions of employment 
laid down in collective agreement which have been 
declared universally applicable.’ (para. 67).

There is every chance that the UK will find itself in a 
similar position to Luxembourg – and not just in the 
areas of the written statement and part-time and 
fixed term work.  The only possibility for the UK is to 
push the Commission to use the cooperation provi-
sions in Article 4(2) PWD: ‘The Commission and the 
public authorities … shall cooperate closely in order 
to examine any difficulties which might arise in the 
application of Article 3(10)’. But whatever interpreta-
tion they might come up with must still be compat-
ible with Article 49 EC (Commission v Luxembourg, 
para.33). Article 3(10) therefore also does not look a 
promising route for the UK.

A long shot: Public Policy under the Rome 3.3.	
Convention/Regulation?

The analysis so far suggests that any attempt by a 
Polish posted worker, toiling on the Olympics site 
who is dismissed for, for example, blowing the whis-
tle on dangerous working conditions, should not be 
able to rely on protection for whistleblowers under 
ERA 1996 since whistleblowing is not one of the 
mandatory rules listed in Article 3(1). Therefore he 
would be left with the ordinary conflicts of law rules 
which make clear that Polish law governs his situa-
tion. There is, however, a possibility that if he were 
nevertheless to go before a British Employment 
Tribunal to claim protection under PIDA 1998 and 
(now the relevant provisions in ERA), the ET might 
nevertheless decide to apply UK law. It might reason 

that even though under standard conflicts of law 
rules Polish law applies, because Polish law does 
not, for example, specifically provide protection in 
a whistleblowing situation (although the situation 
may be covered by general Polish law on dismissal), 
this ‘entails a result not compatible with the values 
of the forum’ (Green Paper, COM(2002) 654, 45). The 
ET might therefore, under the public policy provi-
sions in Article 16 of the Rome Convention/Article 21  
of the Rome I Regulation (‘The application of a pro-
vision of the law of any country specified by this 
Regulation may be refused only if such application 
is manifestly incompatible with the public policy 
(order public) of the forum’) rule out the normally 
applicable foreign law and apply British law instead. 
In other words, while under conventional conflicts 
analysis Polish law applies, the British courts can 
ensure that UK law applies via public policy.

This is a long shot as an argument. It is precarious 
because the language of public policy in Article 16 
of the Rome Convention/Article 21 of the Rome I 
Regulation appears to overlap with the language 
of public policy in Article 3(10) PWD which, as we 
saw above, gives such a narrow reading of ‘public 
policy’ as to preclude arguments of this sort. How-
ever, in its Green Paper the Commission appears to 
draw a distinction between mandatory provisions 
‘a concept specific to private international law, and 
public policy rules of national law’ on the one hand 
(emphasis added), and ‘international public policy’ 
on the other. The latter applies ‘after having deter-
mined the law applicable to a given legal situation 
with its conflicts rules’ while, with the former, ‘the 
court does not look to its conflicts rules to ascertain 
the applicable law and evaluate whether its content 
may be incompatible with the system of values of 
the forum but automatically applies its own rules’ 
(COM(2002) 654, 45). 

If this distinction is correct it should enable ETs to 
apply the conflicts rules to posted workers (and then 
conclude that Polish law should apply) but then con-
sider whether, on the facts of each particular case, 
British law should, nevertheless, apply under the 
public policy provisions in Article 16 of the Rome 
Convention/Article 21 of the Rome I Regulation. Of 
course this does not do much for ex ante certainty nor 
for the nerves of ET chairs (or indeed claimants) who 
will have to consider whether Polish law applies and 
what it might say on any particular issue. However, 
this approach might just be compatible with Article 
49 EC. As we have seen, the Court is showing itself 
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willing to read Article 49 in the light of secondary leg-
islation. We also know that Member States can apply 
their legislation to posted workers provided that the 
posted workers ‘do not already enjoy the same protec-
tion, or essentially comparable protection by virtue of 
obligations to which their employer is already subject 
in the Member State in which it is established’ (Com-
mission v Luxembourg, para. 42). The fact that, say, 
whistleblowing is not covered by a specific Commu-
nity Directive might strengthen the ET’s hand. 

However, there remains one further uncertainty. 
In respect of matters listed under Article 3(1) PWD, 
courts have jurisdiction over posted workers under 
Article 6 PWD. By implication, Article 6 will not apply 
in respect of matters falling outside Article 3(1). This 
means that the tribunals will have to fall back on the 
Brussels Regulation 44/2001 (OJ [2001] L12/1), Arti-
cle 19 of which says that an employer domiciled in 
a Member State may be sued either in the courts of 
the Member State where he is domiciled; or in the 
courts for the place where the employee habitu-
ally carries out his work or in the courts for the last 
place where he did so. Retuning to our example of 
the Polish posted worker, the employer can only be 
sued in the Polish courts (the employer’s place of 
domicile and the place where the employee habitu-
ally works) with the result that English tribunals may 
not have jurisdiction over a case involving a posted 
worker claiming rights outside those listed in Arti-
cle 3(1) PWD. Article 21 of the Brussels Regulation 
continues that the provisions of the Section on juris-
diction over employment contracts can be departed 
from only by an agreement on jurisdiction ‘(1) which 
is entered into after the dispute has arisen; or (2) 
which allows the employee to bring proceedings in 
courts other than those indicated in this Section’. It 
is hard to envisage that the Polish employer would 
agree to the UK courts having jurisdiction.

Conclusions4.	

Even if this ‘long shot’ reading of the Directive, 
Rome Convention/Regulation and the Treaty are 
correct, it remains very unlikely that the UK will 
be able continue applying all of its labour laws 

to posted workers as a general rule. It has long 
been established that, under Article 49 providers 
of services should not be subject to compliance 
with all the conditions required for establishment, 
since this ‘deprives of all practical effectiveness’ 
the Treaty provisions on services (Case C-164/99 
Portugaia Construções [2002] ECR I-787). The UK 
has already received a pre-infraction letter from 
the Commission on this issue which it defended 
by pointing out that since most British employ-
ment rights are subject to a qualifying period, 
most posted workers will not be in the UK long 
enough to qualify for those rights. It also made 
the moral case that, in the name of equity and 
fairness, workers working alongside each other 
ought to be treated the same. Moreover, the UK’s 
labour market is probably the most open to posted 
workers in the EU.  As the Commission itself has 
observed, ‘the UK is the only Member State which 
does not impose any of the restrictions’ identi-
fied by the ECJ as incompatible with Article 49 
such as licensing and authorization requirements 
(cited in House of Commons European Scrutiny 
committee (30th report of session 2006-7), para. 
3.18). And because the UK does not impose reg-
istration requirements it cannot know how many 
posted workers are actually working in the UK. 
BERR suspects that, with the UK’s open market 
for the EU-10 countries, more individuals come 
to the UK as migrant workers under Article 39 EC 
than as posted workers under Article 49. It may be 
that the Bulgarians and Romanians, who do not as 
yet enjoy free movement as workers, come to the 
UK as posted workers. It is their employers who 
might try to argue that British law is incompatible 
with the Posted Workers Directive. The Commis-
sion, for its part, might decide to reactivate its 
pre-infraction letter, although the relatively open 
British labour market (and the risk of bad public-
ity in the tabloids ‘Brussels orders cut in workers’ 
rights’) might suggest that the UK should not be 
at the front of the line when it comes to facing 
infringement proceedings. Given that Ireland is in 
a similar position to the UK, it is extremely unlikely 
that the Commission will take any action against 
Ireland – and by implication the UK - until after 
(any) referendum in Ireland on the Lisbon Treaty.
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